
IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PHILLIP ABRAHAM and ANDREA ABRAHAM

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO: 2011/63

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs PHILLIP ABRAHAM and ANDREA ABRAHAM, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff PHILLIP ABRAHAM is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff ANDREA ABRAHAM is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs PHILLIP ABRAHAM and ANDREA ABRAHAM were married on January

2, 1969.

5. Plaintiff PHILLIP ABRAHAM was born February 27, 1935.

6. Plaintiff ANDREA ABRAHAM was born March 11, 1943.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 33 New Works/Harvey Project, St.

Croix, United States Virgin Islands.

8. Plaintiff CHARLES GILBERT resided at No. 33 New Works/Harvey Project at the

time of Hurricane Georges and continuously thereafter up to today.

9. Plaintiff ANNABELLE GILBERT resided at No. 33 New Works/Harvey Project at

the time of Hurricane Georges and continuously thereafter up to today.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 33 New Works/Harvey Project, which is located in one of the

following six communities adjacent to and downwind from the St. Croix Alumina

Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Bear, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

19. 'Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 33 New

Works/Harvey Project including cleaning out the cistern and refilling the cistern

with usable water. Plaintiffs had to clean and replace furniture, clothes, curtains,

and bedding. Plaintiffs had to clean roof and walls. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

59. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.
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became stained or damaged by Red Dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
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Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which
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they were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for
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at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

85. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 33 New Works/Harvey Project to this

date any time there is a strong wind or the Red Dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 33 New Works/Harvey Project and contaminated

their cistern and vegetation.

87. As a result, Red Dust continued to blow into No. 33 New Works/Harvey Project

and cause damage to the personal and real property of Plaintiffs who continue to

reside at No. 33 New Works/Harvey Project and continue to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of exposure to

the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,

expenses, damage to their real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.
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89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.
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105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of all Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

109. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. All Defendants' actions constitute a private nuisance and/or a trespass.

113. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home
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and yard.

114. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water
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sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the
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alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and theft property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment
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of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in
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ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs
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are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
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and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.
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Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in
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the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix
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so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: September 12, 2016 BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, PHILLIP ABRAHAM, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

PHILLIP ABRAHAM

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, ANDREA ABRAHAM, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANDREA ABRAHAM
SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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CERTIFICATE OF SERVICE

THIS IS TO CERTIFY that on this 12th day of September 2016, I caused a
true and correct copy of NOTICE OF FILING VERIFIED COMPLAINT to the following:

Andrew C. Simpson, Esquire
Law Offices of Andrew Simpson, P.C.
2191 Church Street, Suite 5
Christiansted, St. Croix, VI 00820
Email Address: asimpson@coralbrief.com
Attorney For: ALCOA

Richard Hunter, Esquire
Hunter, Cole & Bennett
Pentheny Bldg., 3rd Floor
1138 King Street
Christiansted, VI 00820
Attorney For: Glencore LTD

Carl J. Hartmann III, Esquire
Law Office of Carl J. Hartmann III
5000 Estate Coakley Bay, L-6
Christiansted, VI 00820
Email Address: carl@carlhartmann.com
Attorney For: St. Croix Renaissance Group LLLP

Bernard Pattie, Esquire
Law Office of Bernard Pattie
1244 Queen Cross Street, Suite 5
St. Croix, VI 00820-4932
Attorney For: St. Croix Alumina LLC and ALCOA, Inc.

James L. Hymes, Esquire
Law Offices of James L. Hymes, Ill, P.C.
#33-1 Estate Elizabeth, #7736
P.O. Box 990
St. Thomas, USVI 00804-990
Email Address: jim@hymeslawvi.com; rauna@hymeslawvi.com
Attorney For: Century Aluminum Company
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Joel Holt, Esquire
Law Offices of Joel Holt
Quinn House
2132 Company Street, Suite 2
Christiansted, VI 00820
Email Address: holtvi@aol.com
Attorney For: St. Croix Renaissance Group LLLP

Juliet A. Markowitz, Esquire
Tatro Tekosky Sadwick LLP
333 S. Grand Avenue, Suite 4270
Los Angeles, CA 90071
Email Address: jmarkowitz@ttsmlaw.com
Attorney For: Glencore LTD

Rene' P. Tatro, Esquire
Tatro Tekosky Sadwick LLP
333 S. Grand Avenue, Suite 4270
Los Angeles, CA 90071
Email Address: renetatro@ttsmlaw.com
Attorney For: Glencore LTD

BY:
(ksj)





IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PAULA ARROYO, VICTOR M. PEREZ, JR.,
JORGE A. PEREZ, NYDIA E. PEREZ, ZULEMIE
Y. PEREZ and PAULA Y. SERRANO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO: 571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs PAULA ARROYO, VICTOR M. PEREZ, JR., JORGE A. PEREZ, NYDIA

E. PEREZ, ZULEMIE Y. PEREZ and PAULA Y. SERRANO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Paula Arroyo is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Victor M. Perez, Jr. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff Jorge A. Perez is a resident of Atlanta, Georgia.

5. Plaintiff Nydia E. Perez is a resident of Galveston, Texas.

6. Plaintiff Zulemie Y. Perez is a resident of Galveston, Texas.
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7. Plaintiff Paula Y. Serrano is a resident of Galveston, Texas.

8. Paula Arroyo is the mother of Plaintiffs Victor M. Perez, Jr., Jorge A. Perez,

Nydia E. Perez, Zulemie Y. Perez and Paula Y. Serrano.

9. Plaintiff Paula Arroyo was born August 11, 1949.

10. Plaintiff Victor Perez, Jr. was born August 11, 1968.

11. Plaintiff Jorge A. Perez was born May 9, 1971.

12. Plaintiff Nydia E. Perez was born September 14, 1967.

13. Plaintiff Zulemie Y. Perez was born April 13, 1984

14. Plaintiff Paula Y. Serrano was born January 20, 1995.

15. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 83 Estate Profit, St. Croix, United

States Virgin Islands.

16. Plaintiff Paula Arroyo has owned No. 83 Estate Profit since 1975 and has owned

and resided there continuously to date.

17. Plaintiff Victor Perez; Jr. has resided at No. 83 Estate Profit from 1975 to around

2003.

18. Plaintiff Jorge A. Perez has resided at No. 83 Estate Profit from 1975 to around

2003.

19. Plaintiff Nydia E. Perez has resided at No. 83 Estate Profit from 1975 to around

2003.

20. Plaintiff Zulemie Y. Perez has resided at No. 83 Estate Profit from birth to around

2003.
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21. Plaintiff Paula Y. Serrano has resided at No. 83 Estate Profit from birth to around

2003.

22. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 83 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of
exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.
23. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

24. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

25. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

26. On information and belief, Defendant Glencore International, AG, is an Anglo-
Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of prganization.

27. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

 deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

28. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

29. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

30. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"); a Swiss company.

31. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

32. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

33. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

34. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

35. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the
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Acquisition Agreement.

36. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

37. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

38. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

39. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

40. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery
from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of
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Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

41. Defendant ALCOA, jnc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

42. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

43. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

44. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

45. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when
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wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

46. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

47. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

48. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

49. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

,asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or
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uncovered asbestos that was there.

50. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

51. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

52. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

53. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

54. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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55. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

56. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

57. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

58. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

59. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion
of red mud during storms.

60. In June of 2000, SCA itself acknowledged that a major community concern is
fugitive emissions from red mud dusting in weather conditions less severe than
hurricanes.

B. Hurricane Georges

61. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that
the red -mud piles and the bauxite shed could emit fugitive dusts, and that
emissions from the refinery affected the neighboring residences, the Glencore
Defendants and the Alcoa Defendants recklessly failed to properly prepare for
Hurricane Georges including, but not limited to, failing to secure the bauxite, red
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dust, coal dust and other particulates or remove and/or secure asbestos.

62. Hurricane Ggorges struck St. Croix on September 21, 1998.

63. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

64. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

65. Specifically, Plaintiff Paula Arroyo, as owner of No. 83 Estate Profit, incurred

costs of cleaning the red dust from her home including cleaning out the cistern.

Plaintiff's walls and roof had to be repainted because of the red dust stains.
Plaintiff lost an irreplaceable mango tree and avocado tree. Plaintiff Paula

Arroyo was deprived of the use of her real property and this caused her
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emotional distress and because she and her real property was covered in

Defendants; industrial waste.

66. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

67. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes, skin, and

respiratory tracts.

68. Specifically, Plaintiff Paula Arroyo suffered from rashes, itchy skin and eye

irritation for several months.

69. Plaintiff Victor M. Perez, Jr. suffered from rashes, itchy skin and eye irritation for

several weeks.

70. Plaintiff Jorge A. Perez suffered from rashes, itchy skin and eye irritation for

several months.

71. Plaintiff Nydia E. Perez suffered from rashes, itchy skin, eye irritation and

headaches for several months.

72. Plaintiff Zulemie Y. Perez suffered from rashes, itchy skin, eye irritation and

headaches for several months.

73. Plaintiff Paula Y. Serrano suffered from rashes, itchy skin, eye irritation and

headaches for several months.

74. Plaintiffs incurred the costs of having to clean the inside and outside of the house
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which was covered in Red Dust.

75. Plaintiffs had to purchase water as a result of their cistern being contaminated.

76. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

77. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

78. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

80. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

81. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

82. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,
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appliances, furnishings and clothes among other items.

83. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

84. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

85. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of
certain areas of the alumina refinery premises to the satisfaction of the DPNR.

86. The refinery ceased operations in approximately 2002.

87. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

38. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

89. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
DPNR and SCA and/or VIALCO."

90. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.

93. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

99. In reality, they failed to do so and failed to disclose this to SCRG.

100. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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101. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

102. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

103. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

104. SCRG knew that friable asbestos was being blown into Plaintiffs' home and
being inhaled by Plaintiffs but failed to disclose or warn.

105. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

106. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering
that. In particular, Defendants concealed the existence of the friable asbestos
from Plaintiffs until 2010, when DPNR produced documents, indicating the
presence of asbestos in discovery in the Bennington v. SCRG matter indicating
that unencapsulated asbestos fibers were permitted to hang and blow about
freely.

107. Upon information SCRG hid the fact that it had friable asbestos not only from the
Plaintiffs but also from Department of Natural Resources (DPNR) and
Environmental Protection Agency (EPA) and in fact, made false reports

1
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concerning the same.

108. SCRG did nothing to remove that asbestos for some three (3) years.

109. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

110. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 83 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

111. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 83 Estate Profit and contaminated their cistern

and vegetation.

112. As a result, Red Dust continued to blow into No. 83 Estate Profit and cause

damage to the personal and real property of Plaintiff Paula Arroyo who continued

to reside at No. 83 Estate Profit, and Plaintiff continued to inhale Defendants'

industrial waste. Plaintiff also suffered from emotional distress and anxiety as a

result of damage to her real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
113. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,
medical expenses, damage to their real property and personal possessions, loss



I

Arroyo, Paula, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIrIED COMPLAINT
Page 18

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

114. To this date, Defendants are continuing to expose Plaintiff Paula Arroyo to red

dust, bauxite, asbestos and other particulates and toxic substances. Defendants'

conduct is also continuing to prevent Plaintiffs from freely enjoying their

properties.

D. Related Litigation

115. In 1999, local residents and workers filed a class action ("`Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

116. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing
said substances from reaccumulating on the island.

117. The initial class in Henry was defined as
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[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

118. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

119. Plaintiffs did not opt out of the Henry class.

120. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

121. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

122. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

123. Plaintiffs repeat and re -allege each allegation of Paragraph 1-122 as if set forth

herein verbatim.

124. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

125. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

126. Residential communities are also located just north of the refinery.

127. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

128. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

129. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

130. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of all Defendants constitute a public nuisance.

133. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

134. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

135. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth



COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

Arroyo, Paula, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

herein verbatim.

137. All Defendants' actions constitute a private nuisance and/or a trespass.

138. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

139. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

140. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.
143. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their
property.

144. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

145. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

146. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

147. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

148. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

151. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

I
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

152. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

153. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

154. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

155. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

156. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

157. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiffs.

158. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

159. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

160. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

161. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-160 as if set forth

herein verbatim.

162. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

163. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

164. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-163 as if set forth

herein verbatim.

165. The actions of Defendants constitute negligence that damaged Plaintiffs.

166. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

167. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

168. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

169. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.



1

Arroyo, Paula, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27
170. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

171. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

172. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

173. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

174. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

175. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

176. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

177. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

178. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

179. SCRG owned and/or operated the alumina refinery.

180. SCRG failed to properly store and/or secure bauxite, red mud, related
particulates and asbestos on the premises.

181. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

182. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.
183. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
184. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,
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90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

185. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

186. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

187. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and
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annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

188. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

I
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recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

189. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

190. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta nying about securing
shelter to damage recovery.
RESTATEME

. e, illus. 8. Antilles'
suggestion of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

191. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

192. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

193. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect
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neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

194. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red-mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

195. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

196. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor
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condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

197. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

198. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

199. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

200. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

201. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

202. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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203. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

204. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 1, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, PAULA ARROYO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ao day of November, 2015.

PUBLIC

riONNE V. STANLEY/ Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

1

.



ONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15
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VERIFICATION

I, VICTOR M. PERZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of November, 2015.

2019
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VERIFICATION

I, JORGE A. PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thisd3 day of November, 2015.

NOTARY PUBLIC
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VERIFICATION

I, NYDIA E. PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

NYDIA E.

SUBSCRIBED AND SWORN TO

Before me this y of November, 2015.

SHERYL L CALDWELL
NOTARY PUBLIC
STATE OF TEXAS

MY COMM. EXR 7/9/2017

-
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VERIFICATION

I, ZULEMIE Y. PEREZ, being fully sworn, state that I have read the
allegations contained in the foregoing VERIFIED COMPLAINT and know
that the facts relating to my personal situation, including my personal and
property damages are true and correct to the best of my knowledge and
belief I have given Lee J. Rohn and Associates, LLC
authority to file this lawsuit on my behalf

SUBSCRIBED AND SWORN TO
Before me this 3 o day of November, 2015.

EFRAIN RUIZ JR
My Commission Expires

October 14, 2018

NOTARY PITH
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VERIFICATION -

I, PAULA Y. SERRANO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and, Associates, LLC

authority to file this lawsuit on my behalf.

PAULA Y. SERRANO

SUBSCRIBED AND SAN TO

Before me this day of November, 2015.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NAOMI LUGO and FRED CARRASQUILLO, SR. CIVIL NO: 571/09

Plaintiffs, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs NAOMI LUGO and FRED CARRASQUILLO, SR. by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Naomi Lugo is a resident of Kissimmee, Florida.

3. Plaintiff Fred Carrasquillo, Sr. is a resident of Kissimmee, Florida.

4. Plaintiffs Naomi Lugo and Fred Carrasquillo, Sr. were married on June 30, 2002.

5. Plaintiff Naomi Lugo was born December 1, 1982.

6. Plaintiff Fred Carrasquillo, Sr. was born January 21, 1977.

7. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

Naomi Lugo physically resided at No. 62 Estate Profit, St. Croix, United States

Virgin Islands.
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8. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff Fred

Carrasquillo, Sr. physically resided at No. 26 Estate Profit, St. Croix, United

States Virgin Islands.

9. Plaintiff Naomi Lugo resided at No. 62 Estate Profit at the time of Hurricane

Georges and resided there continuously until July 7, 2012.

10. Plaintiff Fred Carrasquillo, Sr. resided at No. 26 Estate Profit at the time of

Hurricane Georges and resided there until June 30, 2002 when he married

Naomi Lugo and moved into her residence No. 62 Estate Profit. Plaintiff Fred

Carrasquillo, Sr., resided at No. 62 Estate Profit from June 30, 2002 continuously

until July 7, 2012.

11. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically Nos. 26 and 62 Estate Profit, respectively, which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

1
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12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.
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18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter elle, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery
from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of
Defendant ALCOA, Inc. and was an "Alcoa-controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
Pennsylvania corporation with its principal place of business in New York, and at
all relevant times ALCOA was the parent company of St. Croix Alumina and
made environmental decisions concerning the refinery as well as economic and
budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa
Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale
Agreement ("PSA") for the refinery with Brownfields Recovery Corporation
("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
immediately transferred their interests in the refinery to St. Croix Renaissance
Group ("SCRG").
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32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung
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down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the
asbestos, red dust and/or red mud, coal dust, and other particulates prior to the
sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,
coal dust, and other particulates in open uncovered piles on the property and
failed to remove or properly contain the friable, unencapsulated and/or
uncovered asbestos that was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
the storage and containment of the bauxite, red mud, coal dust, and other
particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
asbestos removal to be "in the range of $20 million" and continued to fail to
correctly control the storage and containment of friable, unencapsulated and/or
uncovered asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other
particulates to the materials left behind by the Glencore Defendants and
continued to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the
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asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the
alumina refinery. In 1977, the owners and operators of the alumina refinery
learned about the need to control drainage, erosion, and dust problems from the
red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from
the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air
pollution problem posed by bauxite residue and the concern about the ability of
the bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive
dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red
mud piles. There had also been numerous reports of water causing the erosion

I
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of red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that
the red -mud piles and the bauxite shed could emit fugitive dusts, and that
emissions from the refinery affected the neighboring residences, the Glencore
Defendants and the Alcoa Defendants recklessly failed to properly prepare for
Hurricane Georges including, but not limited to, failing to secure the bauxite, red
dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red
mud, coal dust, and other particulates, the winds of Hurricane Georges blew
huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
Alcoa Defendants reported seeing the winds shift and blow huge amounts of
bauxite out of holes in the roof of the storage shed towards the nearby
neighborhoods, and area residents saw red dust swirling about their properties
during the storm. Later, Defendants also admitted that the hurricane carried
bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses
could see the red-mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

53. Plaintiffs' home, yard, and personal property was coated in the Red Dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

54. Specifically, Plaintiff Naomi Lugo incurred costs of cleaning the Red Dust from

No. 62 Estate Profit including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff Naomi Lugo lost valuable plants from her yard and

garden. Plaintiff Naomi Lugo had to clean and replace furniture, curtains, and

bedding. Plaintiff Naomi Lugo was deprived of the use of her real property and

this caused her emotional distress and because she and her real property was

covered in Defendants' industrial waste.

55. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff Naomi Lugo's cistern, the primary source of potable water for many

residents of St. Croix, and turned the water red.

56. Plaintiff Naomi Lugo also inhaled, ingested and/or was physically exposed to

numerous toxic substances that blew over from the alumina refinery.

57. Specifically, Plaintiff Naomi Lugo suffered from red and itchy eyes, itchy skin,

rashes and respiratory distress.

58. Plaintiff Fred. Carrasquillo, Sr. incurred costs of cleaning the Red Dust from No.

26 Estate Profit including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff Fred Carrasquillo, Sr. had to clean and replace furniture,
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clothes, curtains, bedding, electronics and food. Plaintiff Fred Carrasquillo, Sr.

suffered from emotional distress because he was covered in Defendants'

industrial waste.

59. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff Fred Carrasquillo's, Sr. cistern, the primary source of potable water for

many residents of St. Croix, and turned the water red.

60. Plaintiff Fred Carrasquillo, Sr. inhaled, ingested and/or was physically

exposed to numerous toxic substances that blew over from the alumina refinery.
61. Specifically, Plaintiff Fred Carrasquillo, Sr. suffered from red and itchy eyes, itchy

skin, rashes and respiratory distress.

62. Plaintiffs incurred the costs of having to clean the inside and outside of their

respective residences which were covered in Red Dust.

63. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

64. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. Plaintiffs suffered from fatigue from having to constantly clean the house
because of Defendants' industrial waste.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.
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C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,
red dust, and other particulates and allowed those substances to continue to
blow about the island and damage Plaintiffs wherever there was a strong wind or
work done on the Red Dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
and allowed those substances to continue to blow about the island and damage
Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to
clean up the substances from the neighborhoods, they did so in a negligent
matter which resulted in incomplete clean up, damage to Plaintiffs' homes,
appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as
a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of
certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.
75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
Glencore, for the investigation and cleanup of the refinery prior to closure.
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76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the
environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the
contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all
hazardous substances and particulates at the refinery and concealed the same
and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at
the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.
81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
that there were no dangerous conditions or substances at the refinery to which
they were being exposed.
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83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it
there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and
being inhaled by Plaintiffs but failed to disclose or warn.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at
the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.
88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
that there were no dangerous conditions or substances at the refinery to which
they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006
when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it
there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and
being inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous
condition for at least 10 years but Plaintiffs had no way of knowing or discovering
that. In particular, Defendants concealed the existence of the friable asbestos
from Plaintiffs until 2010, when DPNR produced documents, indicating the
presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about
freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the
Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports
concerning the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.
97. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be
exposed to asbestos.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,
and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,
medical expenses, damage to their real property and personal possessions, loss
of income, loss of capacity to earn income, mental anguish, pain and suffering
and loss of enjoyment of life a propensity for additional medical illness, a
reasonable fear of contracting illness in the future all of which are expected to

I
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continue into the foreseeable future.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix
Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry
plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
coal dust, and other particulates from the island, and (c) refrain from allowing
said substances from reaccumulating on the island.

101 The initial class in Henry was defined as
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102. Plaintiffs herein are former members of the original class in Henry in that, as of
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September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.
103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages
stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original
class and certified a new class of "[a]ll persons who currently reside, work,
and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled
that the new class was certified "only insofar as they seek cleanup, abatement or
removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
the new class. The Court ruled that it would not hear individual damage claims
on a class basis. Plaintiffs then timely filed their individual claims.

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth
he:Art=41 i.nrknfirv-t
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108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was
solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds
could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
damage property and objects. Friable asbestos is also a known carcinogen that
can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
asbestos and other particulates at the alumina refinery caused serious harm to
Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered
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damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of all Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. All Defendants' actions constitute a private nuisance and/or a trespass.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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124. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,
Plaintiffs have been damaged as alleged, herein.

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth
herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
red mud deposited in Plaintiffs' neighborhood, such that Defendants caused
additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
clean up the bauxite, red mud, and other particulates from both the alumina
refinery and the nearby neighborhoods. This failure allowed toxic and irritating
dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their
property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
mud and other particulates that had inundated the Plaintiffs and their property
and voluntarily undertook the effort to clean up the bauxite, red mud, and other
particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water
sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,
and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents
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on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other
property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of
bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,
and other property, which caused further damage to such property and further
exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth
herein verbatim.

134. The actions of all Defendants constitute the intentional infliction of emotional
distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and
understood that exposure to bauxite and red mud asbestos and other
particulates presented serious risks to the health and property of thousands of St.
Croix residents. Defendants also understood that the emissions posed serious
threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or
flooding, and other physical disturbances could release bauxite, red mud
asbestos and other particulates from the alumina refinery into Plaintiffs'
neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane-prone
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area and that local residents rely on cisterns as their primary source of drinking
water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'
neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take
precautions to prevent bauxite, red mud, asbestos and other particulates from
blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the
clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
cistern and property, even though they knew that hurricane victims had limited
access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos
and other particulates emissions from the alumina refinery, Defendants'
purposefully concealed and/or misrepresented the health risks associated with
exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk
of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
Defendants continue to allow bauxite, red mud, asbestos and other particulates
to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'
minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

i
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outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the
Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,
safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as
alleged herein, including severe emotional distress and physical ailments
resulting from such distress.

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth
herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of all
Defendants constitute the negligent infliction of emotional distress. Defendants
owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from
serious emotional distress, which duty arose by operating an abnormally
hazardous condition, through the common law, and through statutory and
regulatory obligations to prevent hazardous material from escaping from its
facility; (2) Defendants breached its duty; and (3) as a direct and proximate result
of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth
herein verbatim.
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149. The actions of Defendants constitute negligence that damaged Plaintiffs.
150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red
mud and/or asbestos and other particulates. Glencore also continued to supply
bauxite to the successive owners and/or operators of the refinery without
adequately warning and/or ensuring that those successors properly stored and/or
maintained the bauxite and/or red mud and or removed the asbestos and other
particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property
owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite
and red mud and related particulates at the alumina refinery and remove the
asbestos would allow these dangerous and irritating materials to blow freely into
Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related
particulates at the alumina refinery caused the toxic and irritating dusts to blow
into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the
alumina refinery and failed to adequately secure the bauxite and red mud and
related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.
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163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is
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also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers s
shelter to be a poten
RESTATEMENT (SECOND) OF
suggestion that in the absenc
is only compensable if A
extremely outrageous is
damages for emotional d
asserting that the award wou
Restatement. RESTATEMENT (;
emotional distress was only a part of the damages awarded, thissection is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
the health and safety of its neighbors such that the recovery of these types of

everal hours worrying about securingtial element of damage recovery.
TORTS § 905, cmt. e, illus. 8. Antilles'

e of physical injury, emotional distress
ntilles' conduct was intentional or

rejected. If appellees only recovered
istress, appellants would be correct in

Id not be permitted pursuant to the
SECOND) OF TORTS § 436A. Since
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damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
wined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no
reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly
smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in
the air." The Title V permitting -application documents admitted that red -mud
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piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
potential high -dust areas. Despite this, Mr. Black, in his capacity as an
environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
Case No. 2004/67. They admitted that, "much of the current bauxite residue
disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.
Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking-water contamination. Mr. Pedersen admitted he knew
generally about complaints that fugitive emissions were making people in the
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surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show
that the bauxite-storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
Marilyn, and did so again in Georges. (This caused problems even before
Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents
admitted that the entire structure should have been enclosed to handle
"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
of the officials responsible for preparing for them. Despite this, Mr. Black took no
steps to prevent bauxite from being blown around the islands. The Refinery
never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
to DPNR by claiming the bauxite -storage building was "built to withstand
hurricanes." In fact the bauxite was stored in an open A -frame and with only
plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,
wasn't aware of any extra precautions taken to protect neighbors in the area in
the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps
to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the
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storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to
prevent bauxite from escaping. This prompted the Refinery to buy approximately
$50,000 worth of tarps to cover the bauxite in the event of another storm, but it
didn't take any steps to secure the red mud. The Refinery covered the bauxite
with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained
friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs' home but
failed to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix
so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 1, 2015

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Rain, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



/Dia .,t6v,4

NEIDY M. ASTACIO

Notary Public, Stale of Florida
Commission 0 FF 21333

My comm. expires May 23,2017
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VERIFICATION

I, NAOMI LUGO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO 1091

Before me this 2 day of November, 2015.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARGARITA HERRERA, EDWIN PEREZ CADIZ, CIVIL NO: 571/09
JR., JARITZA PEREZ, JESUS M. PEREZ, SHEILA
E. PEREZ and CARMEN Y. PEREZ, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs MARGARITA HERRERA, EDWIN PEREZ CADIZ, JR., JARITZA

PEREZ, JESUS M. PEREZ, SHEILA E. PEREZ and CARMEN Y. PEREZ, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Margarita Herrera is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Edwin Perez Cadiz, Jr. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff Jaritza Perez is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff Jesus M. Perez is a resident of St. Croix, United States Virgin Islands.

Plaintiff Sheila E. Perez is a resident of St. Croix, United States Virgin Islands.
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7. Plaintiff Carmen Y. Perez is a resident of St. Croix, United States Virgin Islands.

8. Plaintiff Margarita Herrera is the mother of Plaintiffs Edwin Perez Cadiz, Jr.,

Jaritza Perez, Jesus M. Perez, Sheila E. Perez, Carmen Y. Perez.

9. Plaintiff Margarita Herrera was born May 15, 1966.

10. Plaintiff Edwin Perez Cadiz, Jr. was born May 10, 1982.

11. Plaintiff Jaritza Perez was born November 20, 1983.

12. Plaintiff Jesus M. Perez was born June 6, 1985.

13. Plaintiff Sheila E. Perez was born September 18, 1986.

14. Plaintiff Carmen Y. Perez was born August 2, 1992.

15. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at 84 Estate Profit.

16. Plaintiff Margarita Herrera is the mother of Plaintiffs Edwin Perez Cadiz, Jr.,

Jaritza Perez, Jesus M. Perez, Sheila E. Perez, Carmen Y. Perez.

17. Plaintiff Margarita Herrera resided at 84 Estate Profit from 1981 to 2005.

18. Plaintiff Edwin Perez Cadiz, resided at 84 Estate Profit from birth to 2003.

19. Plaintiff Jaritza Perez resided at 84 Estate Profit from birth to 2002.

20. Plaintiff Jesus M. Perez resided at 84 Estate Profit from birth to 2005.

21. Plaintiff Sheila E. Perez resided at 84 Estate Profit from birth to 2005.

22. Plaintiff Carmen Y. Perez resided at 84 Estate Profit from birth to 2005.

23. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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specifically 84 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey and Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

47. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55 At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57 A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiffs, incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes, skin, and
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respiratory tracts.

69. Specifically, Plaintiff Margarita Herrera suffered from itchy skin and rashes to her

hands, feet, back, chest and abdomen area.

70. Plaintiff Edwin Perez Cadiz, Jr. suffered from itchy skin and rashes his hands,

feet, back, chest and abdomen area.

71. Plaintiff Jaritza Perez suffered from itchy skin and rashes her hands, feet, back,

chest and abdomen area.

72. Plaintiff Jesus M. Perez suffered from itchy skin and rashes.

73. Plaintiff Sheila E. Perez suffered from itchy skin and rashes her hands, feet,

back, chest and abdomen area.

74. Plaintiff Carmen Y. Perez suffered from itchy skin and rashes her hands, feet,

back, chest and abdomen area.

75. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

76. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

77. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

78. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.
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80. Plaintiffs' dishes, pots and other household items had to be repeatedly washed to

remove Defendants' industrial waste.

C. After Hurricane Georges

81. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

82. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

83. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

84. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

85. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

86. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

87. The refinery ceased operations in approximately 2002.

88. Upon information, in 2001 the Alcoa Defendants sought indemnification from the
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Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

89. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

90. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

91. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

92. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

93. In reality, they failed to do so and failed to disclose this to SCRG.

94. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

95. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
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that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

96. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

97. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

98. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

99. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

100. In reality, they failed to do so and failed to disclose this to SCRG.

101. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

102. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

103. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

104. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

105. SCRG knew that friable asbestos was being blown into Plaintiffs' home and
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being inhaled by Plaintiffs but failed to disclose or warn.

106. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

107. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

108. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

109. SCRG did nothing to remove that asbestos for some three (3) years.

110. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

111. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into homes in the affected area to this date

any time there is a strong wind or the red dust piles are worked on.

112. In or about 2014, SCRG began efforts to finally contain the red dust piles but did
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so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into homes in the affected areas, contaminating those cisterns and

vegetation.

'!3 As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of

enjoyment of life a propensity for additional medical illness, a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

i5. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

116. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

117. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

118. Plaintiffs did not opt out of the Henry class.

119. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

120. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

121. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,



I

I

,fERIEIED COMPLAINT
Page 19

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

Plaintiffs repeat and re -allege each allegation of Paragraph 1-121 as if set forth

herein verbatim.

The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

5. Residential communities are also located just north of the refinery.

' )Ei. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

127. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
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neighborhood.

128. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

129. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of Defendants constitute a public nuisance.

132. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

133. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.



I

Herrera, Margarita, et al. v. St. Croix Alumina LLC, et al., Civil No.
V.ERIFIED COMPLAINT
Page 21
134. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. Defendants' actions constitute a private nuisance and/or a trespass.

137. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

138. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

139. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

142. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

143. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

144. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

145. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

146. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

147. As a result, Plaintiffs have suffered damages as alleged, herein.

: Intentional Infliction of E

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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150. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

151. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

152. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

153. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

154. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

155. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.
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156. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

157. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

158. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

159. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

160. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-159 as if set forth

herein verbatim.

161. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant
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owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

162. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

163. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-162 as if set forth

herein verbatim.

164. The actions of Defendants constitute negligence that damaged Plaintiffs.

165. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

166. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

167. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

168. Glencore knew and/or should have known that its failure to secure the bauxite

I
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and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

169. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

170. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

174. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

76 Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

SCRG owned and/or operated the alumina refinery.

179. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

180. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

182. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

A91 Plaintiffs also specifically allege that they are entitled to recover under Banks and
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the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

184. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

185. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

186. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

187. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish
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in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

8ki. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

189 Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
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is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only part of the damages awarded, this
section is inapplicable.

1:,.21tilles Ins., 30 V.I. at 257.

Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

191. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.
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192. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

193. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

194. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

195. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

197. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no



I

-lerrera, Margarita, et al. v. St. Croix Alumina LLC, et al., Civil No.
ERIFIED COMPLAINT
Page 34

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

198. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

199. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

200. The actions of Defendants were and are so callous and done with such extreme
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indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: November 18, 2015

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDWIN PEREZ CADIZ, JR, being fully sworn, state that I have read the

aitegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

elating to my personal situation, including my personal and property damages are true

correct to the best of my knowledge and belief. I have given Lee J. Rohn and

ssociates, LLC authority to file this lawsuit on my behalf.

BSCRIBED AND SWORN TO

Before me this day of November, 2015.



I, CARMEN Y. PEREZ, being fully sworn, state that I have read the allegations

. contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

,nv personal situation, including my personal and property damages are true and correct

he best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

--Ohority to file this lawsuit on my behalf.

County of Gark
APPT. NO. 11-4473-1

My App. Expires Apr. 18, 2019,
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BECKY GONZALES
NotairPubac - State of Nevada

County of Clark
APPT. NO. 11-4473-1

My App. Expires Apr. 16, 2019
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VERIFICATION

I, MAGARITA HERRERA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

0.044 C.",

SUBSCRIBED AND SWORN TO

RITA HERRERA

Before me this ho day of November, 2015.
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VERIFICATION

I, JARITZA PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this -0 day of November, 2015.
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VERIFICATION

I, SHEILA E. PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED

Before me this

RY PUBLIC

RN TO

of November, 2015.

"iltar)11*St Croix, U. Vn Islands
NP -16-15

My Commission Expires February 13.2019
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I, JESUS M. PEREZ, being fully sworn, state that I have read the allegations

,',',ained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

ini, personal situation, including my personal and property damages are true and correct

The best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

PU
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

WILFREDO QUINONES, SR., LUZ N. QUINONES, CIVIL NO: 571/09
WILFREDO QUINONES, JR.,JUANITA
QUINONES, ANA C. QUINONES, GRACEMARY Red Dust Docket
QUINONES, LUIS A. AMARO, GLORYMAR
QUINONES, EDGAR X. QUINONES, LESHLA ACTION FOR DAMAGES
CARRASQUILLO and LIZBETH CARRASQUILLO

Plaintiffs, JURY TRIAL DEMANDED

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs WILFREDO QUINONES, SR., LUZ N. QUINONES, WILFREDO

QUINONES, JR., JUANITA QUINONES, ANA C. QUINONES, GRACEMARY

QUINONES, LUIS A. AMARO, GLORYMAR QUINONES, EDGAR X. QUINONES,

LESHLA CARRASQUILLO and LIZBETH CARRASQUILLO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Wilfredo Quinones, Sr. is a resident of St. Croix, United States Virgin

Islands
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3. Plaintiff Luz N. Quinones is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff Wilfredo Quinones, Jr. is a resident of St. Croix, US Virgin Islands.

5. Plaintiff Juanita Quinones is a resident of St. Croix, US Virgin Islands.

6. Plaintiff Ana C. Quinones is a resident of St. Croix, US Virgin Islands.

7. Plaintiff Gracemary Quinones is a resident of St. Croix, US Virgin Islands.

8. Plaintiff Luis A. Amaro is a resident of Hickory, North Carolina.

9. Plaintiff Glorymar Quinones is a resident of St. Croix, US Virgin Islands.

10. Plaintiff Edgar X. Quinones is a resident of Hickory, North Carolina.

11. Plaintiff Leshla Carrasquillo is a resident of St. Croix, US Virgin Islands.

12. Plaintiff Lizbeth Carrasquillo is a resident of St. Croix, US Virgin Islands.

13. Plaintiffs Wilfredo Quinones, Sr. and Luz N. Quinones are the parents of Plaintiffs

Wilfredo Quinones, Jr. and Ana C. Quinones.

14. Plaintiffs Wilfredo Quinones, Sr. and Luz N. Quinones are the grandparents of

Plaintiffs Gracemary Quinones, Luis A. Amaro, Glorymar Quinones, Edgar X.

Quinones and Lizbeth Carrasquillo.

15. Plaintiff Juanita Quinones is the wife of Plaintiff Wilfredo Quinones, Jr.

16. Plaintiff Wilfredo Quinones, Sr. was born February 11, 1944.

17. Plaintiff Luz N. Quinones was born July 28, 1950.

18. Plaintiff Wilfredo Quinones, Jr. was born July 22, 1965.

19. Plaintiff Juanita Quinones was born July 9, 1968.

20. Plaintiff Ana C. Quinones was born January 7, 1969.

21. Plaintiff Gracemary Quinones was born February 18, 1990.

I
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22. Plaintiff Luis A. Amaro was born October 5, 1983.

23. Plaintiff Glorymar Quinones was born May 19, 1987.

24. Plaintiff Edgar X. Quinones was born December 23, 1994.

25. Plaintiff Lizbeth Carrasquillo was born May 9, 1996.

26. Plaintiff Leshla Carrasquillo was born October 23, 1990.

27. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 66 Estate Profit, St. Croix, United

States Virgin Islands.

28. Plaintiffs Wilfredo Quinones, Sr. and Luz N. Quinones have owned No. 66 Estate

Profit since 1975 and have owned and resided there continuously to date.
29. Plaintiff Wilfredo Quinones, Jr. resided at No. 66 Estate Profit at the time of

Hurricane Georges and until 6 months thereafter.

30. Plaintiff Juanita Quinones at No. 66 Estate Profit at the time of Hurricane

Georges and until 6 months thereafter.

31. Plaintiff Ana C. Quinones at No. 66 Estate Profit at the time of Hurricane

Georges and until 6 months thereafter.

32. Plaintiff Gracemary Quinones at No. 66 Estate Profit at the time of Hurricane

Georges and until 6 months thereafter.

33. Plaintiff Luis A. Amaro at No. 66 Estate Profit at the time of Hurricane Georges
and until 6 months thereafter.

34. Plaintiff Glorymar Quinones at No. 66 Estate Profit at the time of Hurricane
Georges and until 6 months thereafter
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35. Plaintiff Edgar X. Quinones at No. 66 Estate Profit at the time of Hurricane

Georges and until 6 months thereafter.

36. Plaintiff Lizbeth Carrasquillo at No. 66 Estate Profit at the time of Hurricane

Georges and until 6 months thereafter.

37. Each individual Plaintiff was a member of the Henrys class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 66 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.
38. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

39. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

40. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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41. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

42. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

43. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

44. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

45. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

46. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's
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operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

47. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

48. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

49. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

50. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

51. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

52. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

53. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

54. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

55. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

56. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

57. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

58. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

59. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

60. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

61. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

62. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

63. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

64. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

I
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coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

65. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

66. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

67. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

68. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

69. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

70. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

71. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

72. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

73. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

74. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

75. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

76. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

77. Hurricane Georges struck St. Croix on September 21, 1998.

78. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

79. Plaintiffs' home, yard, and personal property was coated in the red dust
consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

80. Specifically, Plaintiffs Wilfredo Quinones, Jr. and Luz N. Quinones, as owners of

No. 66 Estate Profit, incurred costs of cleaning the red dust from their home

including cleaning out the cistern and refilling the cistern with usable water.
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Plaintiffs' walls had to be repainted because of the red dust stains. Plaintiffs lost

valuable plants from their garden. Plaintiffs had to clean and replace furniture,

curtains, and bedsheets. Plaintiffs Wilfredo Quinones, Sr. and Luz N. Quinones

were deprived of the use of their real property and this caused them emotional

distress and because they and their real property was covered in Defendants'

industrial waste.

The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

Specifically, Plaintiffs Wilfredo Quinones, Sr. and Luz N. Quinones suffered from

itchy and red eyes while cleaning the home from the Red Dust.

Plaintiff Edgar X. Quinones suffered from itchy and red eyes from the Red Dust.

Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

Plaintiffs had to purchase water as a result of their cistern being contaminated.

Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

88. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.
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89. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

90. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

91. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

92. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

93. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

94. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

95. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

96. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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97. The refinery ceased operations in approximately 2002.

98. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

99. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

100. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

101. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

102. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

103. In reality, they failed to do so and failed to disclose this to SCRG.

104. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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105. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

106. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

107. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

108. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

109. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

110. In reality, they failed to do so and failed to disclose this to SCRG.

111. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

112. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

113. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

114. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it
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there for years.

115. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

116. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

117. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

118. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

119. SCRG did nothing to remove that asbestos for some three (3) years.

120. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

121. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 66 Estate Profit to this date any time
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there is a strong wind or the Red Dust piles are worked on.

122. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 66 Estate Profit and contaminated their cistern

and vegetation.

123. As a result, Red Dust continued to blow into No. 66 Estate Profit and cause

damage to the personal and real property of Plaintiffs Wilfredo Quinones, Sr. and

Luz N. Quinones who continued to reside at No. 66 Estate Profit, and Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

124. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

125. To this date, Defendants are continuing to expose Plaintiffs Wilfredo Quinones,

Sr. and Luz N. Quinones to red dust, bauxite, asbestos and other particulates
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and toxic substances. Defendants' conduct is also continuing to prevent

Plaintiffs from freely enjoying their properties.

D. Related Litigation

126. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

127. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

128. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina RefineryPlant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

I



I

V

Quinones, Sr., Wilfredo, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20
129. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

130. Plaintiffs did not opt out of the Henry class.

131. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

132. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

133. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

134. Plaintiffs repeat and re -allege each allegation of Paragraph 1-131 as if set forth
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herein verbatim.

135. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

136. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

137. Residential communities are also located just north of the refinery.

138. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

139. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

140. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

141. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons,

St. Croix Alumina LLC, et al., Civil No.

chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

143. The actions of all Defendants constitute a public nuisance.

144. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

145. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

146. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

148. All Defendants' actions constitute a private nuisance and/or a trespass.

149. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

150. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and
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other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

151. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-150 as if set forth

herein verbatim.

153. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

154. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

155. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

156. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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157. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

158. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

159. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

160. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-157 as if set forth

herein verbatim.

161. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

162. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

163. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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164. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

165. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

166. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

167. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

168. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

169. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.
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170. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

171. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

172. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-169 as if set forth

herein verbatim.

173. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

174. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

175. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-172 as if set forth

Quinones, Sr, Wilfredo, et al. v. St. Croix Alumina LLC, et al., Civil No.
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herein verbatim.

176. The actions of Defendants constitute negligence that damaged Plaintiffs.

177. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

178. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the succ ssive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

179. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

180. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

181. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

182. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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183. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

184. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

185. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

186. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

187. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

188. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

189. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and
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their properties.

190. SCRG owned and/or operated the alumina refinery.

191. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

192. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

193. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

194. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

195. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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196. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

197. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

198. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.
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199. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

200. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as
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for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

201. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta al hours worrying about securing
shelter to ement of damage recovery.
RESTATEME § 905, cmt. e, illus. 8. Antilles'
suggestion of physical injury, emotional distressis only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

202. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage their homes and the contamination of their,

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

203. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.
204. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly
smaller after the hurricane.

205. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
and found that the branches of vegetation were stained red and so were the
white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

I
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the air." The Title V permitting-application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

206. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

207. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor
condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,
selenium and lead, along with elevated pH levels.

208. The Refinery had prior knowledge about its dangerous industrial waste escaping.
Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

209. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane:

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.
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210. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

211. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

212. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

213. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

214. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

215. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 1, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, WILFREDO QUINONES, SR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

QUINONES, SR.
SUBSCRIBED AND SWORN TO

/Ogerunb".1.
Before me this 3 day of44eveFal9e-F-, 2015.
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VERIFICATION

I, LUZ N. QUINONES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

/049c.en7/2ew.,
Before me this 3 day of

, 2015.
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VERIFICATION

I, WILFREDO QUINONES, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBE

Before me thi
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VERIFICATION

I, JUANITA QUINONES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
14 _,6;)cembecBefore me this day of N-evemlatiF, 2015.

JUANITA QUINONES

'12712/..CSiork? ark-ro2g;a7617
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VERIFICATION

I, ANA C. QUINONES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
6*.Z ,aef2"12CLBefore me thisday of-I4evember, 2015.

Y PUBLIC

YVONNE V. STANLEY

Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

;Iitypornrnission Expires February 13, 2019
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VERIFICATION

I, GRACEMARY QUINONES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this
1 day of-Nevember, 2015.

RY PUBLIC

ONNE V. STANLEY
Notiry Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, LUIS A. AMARO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

r-CenierA)

Before me this56 day of 2015.



NE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

GLORYM R 0 INONE
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VERIFICATION

I, GLORYMAR QUINONES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this l day o

PUBLIC
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VERIFICATION

I, EDGAR X. QUINONES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thi$ day o 2015.
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7 YVONNE V. STANLEY
Notary Pubk

St. Croix. U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2010
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VERIFICATION

I, LIZBETH CARRASQUILLO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

I 911
avambGern21-4: -Before me this i day o

, 2015.
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VONNE V. STANLEY
Notary Public

St. Croix, US. Virgin Islands
NP -16-15

My conyIISSiOn Expires February 13.2019
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VERIFICATION

I, LESHLA CARRASQUILLO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on rny behalf.

LESHLA CARRASQUILLO

SUBSCRIBED AND SWORN TO

Before me this 16- day of-Nevember, 2015.

PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NATHANIEL AUDAIN and MAUREEN AUDAIN

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO: 571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs NATHANIEL AUDAIN and MAUREEN AUDAIN, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Nathaniel Audain is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Maureen Audain is a resident of St. Croix, United States Virgin Islands.

4. Plaintiffs Nathaniel Audain and Maureen Audain were married on March 26,

2005.

5. Plaintiff Nathaniel Audain was born November 24, 1942.

6. Plaintiff Maureen Audain was born September 25, 1949.
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7. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

Nathaniel Audain physically reided at No. 122 Estate Clifton Hill, St. Croix,

United States Virgin Islands.

8. Plaintiff Nathaniel Audain resided at No. 122 Estate Clifton Hill continuously until

around 2000 when he moved into No. 3H Estate Clifton Hill, St. Croix, US Virgin

Islands.

9. Plaintiff Nathaniel Audian has resided at No. 3H Estate Clifton Hill continuously

from around 2000 to date.

10. Plaintiff Maureen Audain moved into No. 3H Estate Clifton Hill at the time

Plaintiffs were married on or around March 26, 2005.

11. Plaintiff Maureen Audian has resided at No. 3H Estate Clifton Hill continuously

from March 26, 2005 to date.

12. Plaintiff Nathaniel Audain was a member of the Henry' class until it was de-

certified. As of September 21, 1998, Plaintiff Nathaniel Audain resided in

property, specifically No. 122 Estate Profit, which is located in one of the

following six communities adjacent to and downwind from the St. Croix Alumina

Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. Plaintiff Nathaniel Audain did not opt out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Audain, Nathaniel, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3
13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

15. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.
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19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung
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down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the
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asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery, to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

48. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion
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of red mud during storms.

50. In June of 2000] SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiff Nathaniel Audain's home, yard, and personal property was coated in the

red dust consisting of both red mud and bauxite and other particulates from the

alumina refinery and was damaged and/or destroyed.

55. Specifically, Plaintiff Nathaniel Audain incurred costs of cleaning the Red Dust

from No. 122 Estate Profit including cleaning out the cistern and refilling the

cistern with usable water. Plaintiff Nathaniel Audain had to clean and replace

furniture, clothes, curtains, and bedding as well as clean his vehicle. Plaintiff

Nathaniel Audain suffered from emotional distress because he was covered in

Defendants' industrial waste.

56. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff Nathaniel Audain's cistern, the primary source of potable water for many

residents of St. Croix, and turned the water red.

57. Plaintiff Nathaniel Audain also inhaled, ingested and/or was physically exposed

to numerous toxic substances that blew over from the alumina refinery.

58. Specifically, Plaintiff Nathaniel Audain suffered from red and itchy eyes.

59. Plaintiff Nathaniel Audain incurred the costs of having to clean the inside and

outside of the house which was covered in Red Dust.

60. Plaintiff Nathaniel Audain had to purchase water as a result of the cistern being

contaminated.

61. Plaintiff cleaned the inside and outside of the house himself which took several
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weeks and is entitled to the reasonable value of this cleanup.

62. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

63. During this time of cleanup, all Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff Nathaniel Audain wherever there was

a strong wind or work done on the Red Dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff Nathaniel Audain.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff Nathaniel

Audain's home, appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as

a result of the release.

69. Plaintiff was forced to obtain potable water and incur the expense, thereof.
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70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.
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77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

86. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it.was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be
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exposed to asbestos.

95. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 3H Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 3H Estate Profit and contaminated their cistern

and vegetation.

97. As a result, Red Dust continued to blow into No. 3H Estate Profit and cause

damage to the personal and real property of Plaintiffs Nathaniel Audain and

Maureen Audain who continue to reside at No. 3H Estate Profit, and Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

98. Specifically, Plaintiff Maureen Audain suffered rashes and respiratory illness as a

result of Defendants' negligence.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

I
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and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

100. To this date, Defendants are continuing to expose Plaintiffs Nathaniel Audain and

Maureen Audain to Red Dust, bauxite, asbestos and other particulates and toxic

substances. Defendants' conduct is also continuing to prevent Plaintiffs from

freely enjoying their properties.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

102. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

103. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

104. Plaintiff Nathaniel Audain is a former member of the original class in Henry in

that, as of September 21, 1998, they either resided and/or worked and/or owned

property located in one of the six communities described above, and they have

suffered and continue to suffer damages and/or injuries as a result of exposure to

red dust, red mud, and other particulates during and after Hurricane Georges.

105. Plaintiff Nathaniel Audain did not opt out of the Henry class.

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

107. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

108. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The
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Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff Nathaniel Audain then timely filed his individual claims.

109. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

110. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

112. Residential communities are also located just north of the refinery.

113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

118. The actions of all Defendants constitute a public nuisance.

119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

120. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

121. Plaintiffs are entitled to damages as a result, thereof.

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.
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123. All Defendants' actions constitute a private nuisance and/or a trespass.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

125. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

126. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property
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and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

134. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

136. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious
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threats to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

I
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144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

146. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

151. The actions of Defendants constitute negligence that damaged Plaintiffs.

152. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

156. Glencore's failure to secure the bauxite and red mud, asbestos and related
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particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to
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remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

165. SCRG owned and/or operated the alumina refinery.

166. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

167. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

169. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

170. Plaintiffs also specifically allege that they are entitled to recover,under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the
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body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

171. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not
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totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages
in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish
in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
recoverable for trespass, uisance, and negligence claims arising out of gasoline
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discharge from USTs).

175. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.
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Antilles Ins., 30 V.I. at 257.

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting-application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emis ions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
potential high -dust areas. Despite this, Mr. Black, in his capacity as an
environmental manager for the Refinery, admitted he never took into account the
safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
Case No. 2004/67. They admitted that, "much of the current bauxite residue
disposal area is uncovered" and should be "stabilized" and presents an
environmental hazard for a number of reasons, included that the containment
area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted
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there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

I
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hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

187. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

189. SCRG knew that those substances repeatedly blew into Plaintiffs' home but
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failed to warn Plaintiffs -or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: November 30, 2015 BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, NATHANIEL AUDAIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

L AUDAIN

SUBSCRIBED AND SWORN TO

Before me this day of-ev:rbsp, 2015.

NNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13,2019
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VERIFICATION

I, MAUREEN AUDAIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MAUREEN AUDAIN
SUBSCRIBED AND SWORN TO

Before me me this q day of--Neveniber, 2015.

NE V. STANLEY
Notary Public

St Croix, U.S. Virgin Isfands
NP -16-15

My Commission Expires February 13.2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ROBERTO ROSA, JR., and LUIS
CARRASQUILLO

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO: 571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ROBERTO ROSA, JR., and LUIS CARRASQUILLO, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Roberto Rosa, Jr. is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Luis Carrasquillo is a resident of St. Croix, United States Virgin Islands.

4. Plaintiffs Roberto Rosa, Jr. and Luis Carrasquillo are first cousins who resided in

the same household at the time of Hurricane Georges

5. Plaintiff Roberto Rosa, Jr. was born March 14, 1982.

6. Plaintiff Luis Carrasquillo was born December 12, 1972.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 26 Estate Profit, St. Croix, United

States Virgin Islands.

8. Plaintiff Roberto Rosa, Jr. resided at No. 26 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to today.

9. Plaintiff Luis Carrasquillo resided at No. 26 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to today.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 26 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG



I

i

Rosa, Jr., Roberto et al. v. St. Croix Alumina LLC, et a., Civil No.
VERIFIED COMPLAINT
Page 4

("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various
conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from
the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive
dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion
of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than
hurricanes.

B. Hurricane Georges

I
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Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

Hurricane Georges struck St. Croix on September 21, 1998.

Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

-)auxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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53. Specifically, Plaintiffs Roberto Rosa, Jr. and Luis Carrasquillo incurred costs of

cleaning the Red Dust from No. 26 Estate Profit including cleaning out the cistern

and refilling the cistern with usable water. Plaintiffs had to clean and replace

furniture, clothes, curtains, bedding, electronics and food. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Specifically, Plaintiff Roberto Rosa, Jr. suffered from red and itchy eyes and skin

rashes.

57. Specifically, Plaintiff Luis Carrasquillo suffered from red and itchy eyes and skin

rashes.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

61. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.
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62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

I

r
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70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.
72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
system to prevent or minimize future releases from the red mud piles into the
environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the
contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
access to the Alumina Facility reasonably necessary to effectuate any and all
remediation of the red mud piles and red mud releases, which may be (a)
ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
DPNR and SCA and/or VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all
hazardous substances and particulates at the refinery and concealed the same
and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at
the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.
77. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

85. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it
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there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 26 Estate Profit to this date any time
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there is a strong wind or the Red Dust piles are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 26 Estate Profit and contaminated their cistern

and vegetation.

96. As a result, Red Dust continued to blow into No. 26 Estate Profit and cause

damage to the personal and real property of Plaintiffs Roberto Rosa, Jr. and Luis

Carrasquillo who continue to reside at No. 26 Estate Profit, and Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs Roberto Rosa, Jr.

and Luis Carrasquillo to red dust, bauxite, asbestos and other particulates and
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toxic substances. Defendants' conduct is also continuing to prevent Plaintiffs

from freely enjoying their properties.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
activities that allow the release of pollutants, (b) remove the piles of red dust,
coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date ofHurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacentto and downwind from the St. Croix Alumina RefineryPlant-the projects of Harvey and Clifton Hill and theestates of Barren Spot, Profit, Clifton Hill and La Reine-who, due to Defendants' conduct with regard to thecontainment and storage of red dust containing bauxiteand red mud, suffered as a resultof exposure during and to red dust

and red mud blown dur
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102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth
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herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerpus

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
asbestos and other particulates at the alumina refinery caused serious harm to

I
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of all Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.
118. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. All Defendants' actions constitute a private nuisance and/or a trespass.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home
and yard.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and
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other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, all Defendants have wrongfully and unreasonably interferpd with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.
127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their
property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water
sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,
and other property.
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130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,
and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious
threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
asbestos and other particulates from the alumina refinery into Plaintiffs'
nrinhhnrhnnd
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137. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source.of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.
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143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth
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herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

6
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their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bpdily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.



2. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.;- see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

73 In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

6
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for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in
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the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.
Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.
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183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility ,was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: November 30, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION,

I, ROBERTO ROSA, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 3 day of-Nevenittefr2015.

ARY PUBLIC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019

ROBERTO ROSA, JR.
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VERIFICATION

I, LUIS CARRASQUILLO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LUIS CAR
SUBSCRIBED AND SWORN TO

LOgcen7,6aBefore me this /1 day of-Nevernbef, 2015.

ARY PUBLIC

YVONNE y.i STANLEY
140tary..PubliC .

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSEPH M. COMBIE and MARCELLA C.
COMBIE

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO: 571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSEPH M. COMBIE and MARCELLA C. COMBIE, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Joseph M. Combie is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Marcella C. Combie is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs Joseph M. Combie and Marcella C. Combie were married on July 18,

1987.

5. Plaintiff Joseph M. Combie was born October 2, 1954.

6. Plaintiff Marcella C. Combie was born June 2, 1958.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 117 Estate Barren Spot, St. Croix,

United States Virgin Islands.

8. Plaintiff Joseph M. Combie resided at No. 117 Estate Barren Spot from 1993 and

continuously thereafter up to today.

9. Plaintiff Marcella C. Combie, resided at No. 117 Estate Barren Spot from 1993

and continuously thereafter up to today.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 117 Estate Barren Spot, which is located in one of the following

six communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

I

I
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs Joseph M. Combie and Marcella C. Combie incurred costs

of cleaning the Red Dust from No. 117 Estate Barren Spot including cleaning out

the cistern and refilling the cistern with usable water. Plaintiffs also had to clean

their roof from the Red Dust. Plaintiffs suffered from emotional distress because

they and their property were covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, th primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Specifically, Plaintiff Joseph M. Combie suffered from stress from having to clean

the Red Dust.

57. Specifically, Plaintiff Marcella C. Combie suffered from stress from having to

clean the Red Dust

58. Plaintiffs also incurred the costs of having to clean the inside and outside of the

house which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this
cleanup.

61. Plaintiffs suffered from fatigue from having to constantly clean the house
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because of Defendants' industrial waste.

During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

plow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

When Defendants ALCOA and St. Croix Alumina finally began to attempt to

dean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

Plaintiffs were forced to obtain potable water and incur the expense, thereof.

Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of
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certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the
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plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

85. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The Red Dust has continued to be allowed to lay accumulated in enormous piles
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on the SCRG property and to blow into No. 117 Estate Barren Spot to this date

any time there is a strong wind or the Red Dust piles are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 117 Estate Barren Spot and contaminated their

cistern and vegetation.

96. As a result, Red Dust continued to blow into No. 117 Estate Barren Spot and

cause damage to the personal and real property of Plaintiffs Joseph M. Combie

and Marcella C. Combie who continue to reside at No. 117 Estate Barren Spot,

and Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also

suffered from emotional distress and anxiety as a result of damage to their real

property and dwelling and as a result of personal physical injury by exposure to

the released industrial waste, including bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs Joseph M. Combie

I
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and Marcella C. Combie to red dust, bauxite, asbestos and other particulates and

toxic substances. Defendants' conduct is also continuing to prevent Plaintiffs

from freely enjoying their properties.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust



and red mud blown during Hurricane Georges.

Ici2 Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

ocated in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

.I'laintiffs did not opt out of the Henry class.

In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

;n 2006, the Henry court ruled that the class would only remain certified for the

!iability stage of trial, and then the class would be decertified for the damages

stage.

About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

grid/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

i
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114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of all Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. All Defendants' actions constitute a private nuisance and/or a trespass.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home
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and yard.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water



10
°

C
/)

C
D

Combie, Joseph M, v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

UNT V: Intentional Infliction of Emotional

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result
of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.
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OUNT V

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the
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alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment
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of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in
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ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental-anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish
in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs
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are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
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and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red-mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.
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Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in
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the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix
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so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: December 2, 2015 BY:
Esq.

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSEPH M. COMBIE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

H M. COMBIE

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.



Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, MARCELLA C. COMBIE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MARCELLA C. COMB

SUBSCRIBED AND SWORN TO

Before me this 3 day of December, 2015.

vvntANE V. STANLEY
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JQSE BERRIOS, JR., LUISA COLON, SYLVETTE
BERRIOS, YADIRA BERRIOS, JOSE RICARDO
BERRIOS and JOSE ROBERTO BERRIOS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO: 571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSE BERRIOS, JR., SYLVETTE BERRIOS, YADIRA BERRIOS,

JOSE RICARDO BERRIOS and JOSE ROBERTO BERRIOS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Jose Berrios, Jr. is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Luisa Colon is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff Sylvette Berrios is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff Yadira Berrios is a resident of Orlando, Florida.

6. Plaintiff Jose Ricardo Berrios is a resident of St. Croix, United States Virgin

Islands.



Plaintiff Jose Roberto Berrios is a resident of Orlando, Florida.

Plaintiff Jose Berrios, Jr. is the father of Plaintiffs Sylvette Berrios, Yadira Berrios,

Jose Ricardo Berrios and Jose Roberto Berrios.

Plaintiff Luisa Colon is the mother of Plaintiffs Sylvette Berrios, Yadira Berrios,

Jose Ricardo Berrios and Jose Roberto Berrios.

Plaintiff Jose Berrios, Jr. was born July 21, 1954.

Plaintiff Luisa Colon was born January 1, 1962.

E. Plaintiff Sylvette Berrios was born October 24, 1982.

Plaintiff Yadira Berrios was born July 13, 1986.

14. Plaintiff Jose Ricardo Berrios was born July 14, 1988.

Plaintiff Jose Roberto Berrios was born January 29, 1990.

Th. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at 34 E -F Clifton Hill, St. Croix, United

States Virgin Islands.

Plaintiff Jose Berrios, Jr. has owned 34 E-F Clifton Hill since 1980 and has

owned and resided there continuously to date.

8. Plaintiff Luisa Colon has continuously resided at 34 E -F Clifton Hill from 1980 to

date.

19. Plaintiff Sylvette Berrios was a minor at the time of Hurricane Georges and

resided at 34E -F Clifton Hill continuously from birth to date.

20. Plaintiff Yadira Berrios was a minor at the time of Hurricane Georges and resided

at 34E -F Clifton Hill continuously from birth to around November 2011.

I

t
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21. Plaintiff Jose Ricardo Berrios was a minor at the time of Hurricane Georges and

resided at 34E -F Clifton Hill continuously from birth to date.

22. Plaintiff Jose Roberto Berrios was a minor at the time of Hurricane Georges and

resided at 34E -F Clifton Hill continuously from birth to around March 2012.

23. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically 34 E -F Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's
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operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,
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coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiff Jose Berrios, Jr., as owner of 34 E -F Clifton Hill, incurred

costs of cleaning the red dust from his home including cleaning out the cistern.

Plaintiff Jose Berrios, Jr. was deprived of the use of his real property and this
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caused him emotional distress and because he was covered in Defendants'

industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes, skin, and

respiratory tracts.

69. Specifically, Plaintiff Jose Berrios, Jr. suffered a skin rash which plagues him to

this day. Plaintiff Jose Berrios, Jr. also suffered from itchy, red and swollen eyes.

70. Plaintiff Luisa Colon suffered from itchy, red and swollen eyes.

71. Plaintiff Sylvette Berrios suffered from itchy, red and swollen eyes.

72. Plaintiff Yadira Berrios suffered from itchy, red and swollen eyes and a rash on

her legs.

73. Plaintiff Jose Ricardo Berrios suffered from itchy, red and swollen eyes.

74. Plaintiff Jose Roberto Berrios suffered from itchy, red and swollen eyes.

75. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

76. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

77. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this
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c!eanup.

78. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

80. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

81. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
and allowed those substances to continue to blow about the island and damage
Plaintiffs.

82. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

83. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as
a result of the release.

84. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
85. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of
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certain areas of the alumina refinery premises to the satisfaction of the DPNR.

86. The refinery ceased operations in approximately 2002. .

87. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

88. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

89. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

90. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.

93. At the time it failed to do so, it knew there was friable asbestos throughout the
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plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

99. In reality, they failed to do so and failed to disclose this to SCRG.

100. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

101. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

102. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.



,Jose Berrios, Jr, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 16

103. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

104. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

105. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

106. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

107. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

108. SCRG did nothing to remove that asbestos for some three (3) years.

109. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

110. The red dust has continued to be allowed to lay accumulated in enormous piles
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on the SCRG property and to blow into 34 E -F Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

111. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at 34 E-F Clifton Hill and contaminated their cistern and

vegetation.

112. As a result, red dust continued to blow into 34 E -F Clifton and cause damage to

the personal and real property of Plaintiffs Jose Berrios, Jr., Luisa Colon, Sylvette

Berrios and Jose Ricardo Berrios, who continued to reside at 34 E -F Clifton Hill,

and those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs

also suffered from emotional distress and anxiety as a result of damage to their

real property and dwelling and as a result of personal physical injury by exposure

to the released industrial waste, including bauxite.

113. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

114. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,
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asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

115. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

116. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

117. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacentto and downwind from the St. Croix Alumina RefineryPlant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment ing bauxiteand red mud, as a resultof exposure d to red dust
and red mud blown during Hurricane Georges.
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118. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

119. Plaintiffs did not opt out of the Henry class.

120. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

121. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

122. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

123. Plaintiffs repeat and re -allege each allegation of Paragraph 1-122 as if set forth

COUNT I: Abnormally Dangerous Condition
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herein verbatim.

124. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

125. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

126. Residential communities are also located just north of the refinery.

127. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

128. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

129. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

130. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute a public nuisance.

133. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

134. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

135. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' actions constitute a private nuisance and/or a trespass.

138. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

139. Defendants' release of massive quantities of bauxite, red mud, asbestos, and
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other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

140. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

143. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

144. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

145. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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146. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged .Plaintiffs' home, yard, cistern, and other

property.

147. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

148. As a result, Plaintiffs have suffered damages as alleged, herein.

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

151. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

152. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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153. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on .cisterns as their primary source of drinking

water.

154. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

155. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

156. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

157. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

158. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.
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159. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

160. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

161. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-160 as if set forth

herein verbatim.

162. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

163. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

164. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-163 as if set forth



Jose Berms, Jr., et al. v. St. Croix Alumina ac, et aL, Civil No.
VERIFIED COMPLAINT
Page 26

herein verbatim.

165. The actions of Defendants constitute negligence that damaged Plaintiffs.

166. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

167. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

168. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

169. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

170. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

171. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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172. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator jn similar circumstances.

173. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

174. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

175. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

176. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

177. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

178. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and
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their properties.

179. SCRG owned and/or operated the alumina refinery.

180. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

181. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

182. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

183. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

184. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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185. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

186. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

187. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.
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188. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance pnd property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

189. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as
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for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly, recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

190. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta rs worrying about securing
shelter to of damage recovery.
RESTATEME

, cmt. e, illus. 8. Antilles'
suggestion of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

191. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

192. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

193. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

194. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in
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the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

195. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

196. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

197. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

198. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.



Jose Berrios, Jr, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35
199. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a, hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

200. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

201. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

202. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

203. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

204. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: November 16, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, YADIRA BERRIOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ADIRA BERRI

SUBSCRIBED AND SWORN TO

Before me this ao day of November, 2015.

VASHISTIE SINGH

Notary Public, State of Florida

Vet4/Lt,
My Comm. expires March 13, 2017

Comm. No. EE883806

NOTARY PUBLI
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VERIFICATION

I, JOSE ROBERTO BERRIOS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this Ictt kday of November, 2015.

RASHAUDE MIFFIN
NOTARY PUBLIC

ATE OF FLORIDA

JOSE ROBERTO BERRIOS

1\A ;3t,72_0 -J, 3 - 90
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E V. STANLEY

My Commission
Expires February 13, 2019

Si. Croix, U.S. Virgin Islands

Notary Public

NP -16-15

Jose Berrios, Jr, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 41

VERIFICATION

I, JOSE RICARDO BERRIOS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

JOSE RICARDO BERRIOS

Before me this day of November, 2015.
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VERIFICATION

I, LUISA COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

YVONN
Nc

St Croix,

My Commissioni

day of November, 2015.

LUISA COLON

P BLIC

E V. STANLEY
dary Public

U.S. Virgin Islands
W-16-15
Expires February 13. 2019



YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019
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VERIFICATION

I, JOSE BERRIOS, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSE BERRIOS, JR.

SUBSCRIBED AND SWORN TO

Before me this /9 day of November, 2015.

HRI IC
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rqNNE V. STANLEY

Notary Public
St Crobt, U.S. Virgin Islands

NP -16-15
My Commission

Expires February 13, 2019
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VERIFICATION

I, SYLVETTE BERRIOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of November, 2015.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CESARINA MIRANDA, and DANILO C. MIRANDA CIVIL NO: 571/09

Plaintiffs, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs CESARINA MIRANDA, and DANILO C. MIRANDA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Cesarina Miranda is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Danilo C. Miranda is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff Cesarina Miranda is the mother of Plaintiff Danilo C. Miranda.

5. Plaintiff Cesarina Miranda was born May 15, 1955.

6. Plaintiff Danilo C. Miranda was born July 15, 1982.

7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 69 Estate Profit Hills, St. Croix,

United States Virgin Islands.
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8. Plaintiff Cesarina Miranda resided at No. 69 Estate Profit Hills at the time of

Hurricane Georges and continuously thereafter up to today.

9. Plaintiff Danilo C. Miranda resided at No. 69 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to today.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 69 Estate Profit Hills, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

Miranda, Cesarina, et al. v. St. Croix Alumina LLC, et al., Civil No.
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14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's
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operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,
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coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs Cesarina Miranda and Danilo C. Miranda incurred costs of

cleaning the Red Dust from No. 69 Estate Profit Hills including cleaning out the

cistern and refilling the cistern with usable water. Plaintiffs had to clean and
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replace furniture, clothes, curtains, bedding, beds, repaint the roof and walls,

clean kitchen cabinets. Plaintiffs suffered from emotional distress because they

were covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Specifically, Plaintiff Cesarina Miranda suffered from skin irritation and sinus

irritation.

57. Specifically, Plaintiff Danilo C. Miranda had respiratory distress and sinus

irritation.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

61. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the
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Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs



Miranda, Cesarina, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

85. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and



Miranda, Cesarina, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15

being inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 69 Estate Profit Hills to this date any

time there is a strong wind or the Red Dust piles are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did
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so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 69 Estate Profit Hills and contaminated their

cistern and vegetation.

96. As a result, Red Dust continued to blow into No. 69 Estate Profit Hills and cause

damage to the personal and real property of Plaintiffs Cesarina Miranda and

Danilo C. Miranda who continue to reside at No.69 Estate Profit Hills, and

Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also suffered

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of personal physical injury by exposure to the

released industrial waste, including bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs Cesarina Miranda

and Danilo C. Miranda to red dust, bauxite, asbestos and other particulates and

toxic substances. Defendants' conduct is also continuing to prevent Plaintiffs

from freely enjoying their properties.
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D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacentto and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of
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September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.
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108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered
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damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of all Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. All Defendants' actions constitute a private nuisance and/or a trespass.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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124. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents
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on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane-prone
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area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

I
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outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.
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149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.
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163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is
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also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded
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that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta al hours worrying about securingshelter to ement of damage recovery.
RESTATEME § 905, cmt. e, illus. 8. Antilles'suggestion of physical injury, emotional distressis only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovereddamages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, thissection is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

tement considers sever
be a potential el

NT (SECOND) OF TORTS
that in the absence
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damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud
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piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the
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surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the
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storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 3, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plain

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CESARINA MIRANDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CESARINA MIRANDA

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

OTARY PUBLI
ONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, DANILO C. MIRANDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DANILO C. MIRANDA
SUBSCRIBED AND SWORN TO

Before me this 4-i day of December, 2015.

Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

AGUSTIN RODRIGUEZ, ISABEL RODRIGUEZ,
LIZBETH RODRIGUEZ, and DANIEL
RODRIGUEZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO: 571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs AGUSTIN RODRIGUEZ, ISABEL RODRIGUEZ, LIZBETH

RODRIGUEZ, and DANIEL RODRIGUEZ, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Agustin Rodriguez is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Isabel Rodriguez is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff Lizbeth Rodriguez is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff Daniel Rodriguez is a resident of St. Croix, United States Virgin Islands.

6. Plaintiffs Agustin Rodriguez and Isabel Rodriguez are the parents of Lizbeth

Rodriguez and Daniel Rodriguez.
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7. Plaintiffs Agustin Rodriguez and Isabel Rodriguez were married December 7,

1963.

8. Plaintiff Agustin Rodriguez was born July 27, 1939.

9. Plaintiff Isabel Rodriguez was born October 29, 1943.

10. Plaintiff Lizbeth Rodriguez was born March 11, 1979.

11. Plaintiff Daniel Rodriguez was born June 19, 1966.

12. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 110 Estate Profit, St. Croix, United

States Virgin Islands.

13. Plaintiff Agustin Rodriguez resided at No. No. 110 Estate Profit at the time of

Hurricane Georges and continuously thereafter up to today.

14. Plaintiff Isabel Rodriguez resided at No. 110 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to today.

15. Plaintiff Lizbeth Rodriguez resided at No. No. 110 Estate Profit at the time of

Hurricane Georges and until 2005.

16. Plaintiff Daniel Rodriguez resided at No. 110 Estate Profit at the time of

Hurricane Georges and until 2000.

17. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 110 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

'
Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

Rodriguez, et. al. Agustin v. St. Croix Alumina LLC, et al., Civil No.
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Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on
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the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and



Rodriguez, et. al. Agustin v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 5

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Alu.minum is a Delaware corporation with its

principal place of business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and
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particulates" discharged from the refinery property.

33. As another condition of the 1995' sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale
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Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers Of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the
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refinery and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive
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neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later: Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

FiC) Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 110

Estate Profit including cleaning out the cistern and refilling the cistern with usable

water. Plaintiffs had to clean furniture, clothes, curtains, bedding. Plaintiffs had

to clean the roof of the home as well as clean and repaint walls. Plaintiffs

suffered from emotional distress because they were covered in Defendants'

industrial waste.

The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

63 Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.
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72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78 Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same
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and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

90. The ALCOA Defendants further concealed from Plaintiffs the true extent of the
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toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.
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SCRG did nothing to remove that asbestos for some three (3) years.

As a result deklly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 110 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 110 Estate Profit and contaminated their cistern

and vegetation.

14 As a result, Red Dust continued to blow into No. 110 Estate Profit and cause

damage to the personal and real property of Plaintiffs Agustin Rodriguez and

Lizbeth Rodriguez who continue to reside at No. 110 Estate Profit, and Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of exposure to the released industrial waste, including

bauxite.

102. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,

expenses, damage to their real property and personal possessions, mental
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anguish, pain and suffering and loss of enjoyment of life, a propensity for medical

illness, and d reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

To this date, Defendants are continuing to expose Plaintiffs Agustin Rodriguez

and Isabel Rodriguez to red dust, bauxite, asbestos and other particulates and

toxic substances. Defendants' conduct is also continuing to prevent Plaintiffs

from freely enjoying their properties.

D. Related Litigation

In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

06 The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
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Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

107. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

108. Plaintiffs did not opt out of the Henry class.

109. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

110. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

111. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

I
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Danaerous Condition

112. Plaintiffs repeat and re -allege each allegation of Paragraph 1-111 as if set forth

herein verbatim.

113. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

114. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

115. Residential communities are also located just north of the refinery.

116. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

117. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

118. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

119. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute a public nuisance.

122. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

123. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

124. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth
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herein verbatim.

126. All Defendants' actions constitute a private nuisance and/or a trespass.

127. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

128. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

129. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

132. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

133. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

J Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

136 Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

' 35 Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

140. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

141. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

142. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

143. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

144. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

145. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

146. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiffs.

147. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

148. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

149. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

152. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

153. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-152 as if set forth

herein verbatim.

154. The actions of Defendants constitute negligence that damaged Plaintiffs.

155. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

156. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

157. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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159. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

160. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

164. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

168. SCRG owned and/or operated the alumina refinery.

169. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

170. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

171. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

172. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

173. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,
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90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

the general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

I

I
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annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Sapp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
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recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

178. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

179. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

180. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

181. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

182. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

I
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

183. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

184. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

185. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment



Rodriguez, et. al. Agustin v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

186. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

187. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.



Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

8ri Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

190. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

Despite this knowledge, SCRG took no measures to remove or contained those
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9? SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

93. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

punitive, and interest and litigation costs and such other relief this Court finds fair

:ciust.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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YVONNE V. STANLEY
Notary Public
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My Commission
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VERIFICATION

I, AGUSTIN RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

USTIN RODR

SUBSCRIBED AND SWORN TO

Before me this 7 day of December, 2015.
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VERIFICATION

I, ISABEL RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ISABEL RODRIGUEZ
SUBSCRIBED AND SWORN TO

Before me this 7 day of December, 2015.

TARY PUBLIC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13. 2019

.
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Notary Public
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VERIFICATION

I, LIZBETH RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

IGUEZ
SUBSCRIBED AND SWORN TO

Before me this 7 day of December, 2015.

Y PUBLIC
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VERIFICATION

I, DANIEL RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 7 day of December, 2015.

My C

NE V. STANLEY

finds

ry 13,2019

RODRIGUEZ
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GERRIE G. PARSON

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO: 571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff GERRIE G. PARSON, by and through his undersigned counsel, file his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Gerry G. Parson is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born August 2, 1965.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 212 Estate Barren Spot, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 212 Estate Barren Spot at the time of Hurricane Georges

and continuously thereafter up until 2010 when he moved into No. 304-0 Estate

Barren Spot.
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3 Plaintiff was a member of the Hentyl class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 212 Estate

Barren Spot, which is located in one of the following six communities adjacent to

and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

)2 For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15 Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

n 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

I n June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 212 Estate

Barren Spot including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the inside and outside of the home. Plaintiff suffered

from emotional distress because he was covered in Defendants' industrial waste.

Plaintiff also experienced red, itchy eyes, diarrhea and vomiting because of

Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into
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Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 304-0 Estate Barren Spot to this date

any time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs home at No. 304-0 Estate Barren Spot and contaminated his

cistern and home.

83. As a result, Red Dust continued to blow into No. 304-0 Estate Barren Spot and

cause damage to the personal and real property of Plaintiff who continue to

reside at No. 304-0 Estate Barren Spot, and Plaintiff continued to inhale

Defendants' industrial waste. Plaintiff also suffered from emotional distress and

anxiety as a result of damage to his real property and dwelling and as a result of

exposure to the released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, loss of

income, loss of capacity to earn income, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his properties.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The



1

v

Parson, Gerrie G. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 16

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[alll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

NT I: Abnormally Dangerous C

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and



I

Parson, Gerrie G. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 18

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.
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104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth
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ti Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

oroperty.

t-) Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

,voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

Defendants SCA and Alcoa negligently and improperly used high-pressure water

=Sprayers on Plaintiffs property, which damaged Plaintiffs home, yard, cistern,

and other property.

Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiffs home, yard, cistern, and other

property.

Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further



exposed Plaintiff to the toxic and irritating dusts.

As a result, Plaintiff has suffered damages as alleged, herein.

/c. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

vierein verbatim.

The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

For many years before Hurricane Georges hit St. Croix, Defendants knew and

._understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

treats to the local environment and natural resources.

Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

12.5 Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

COUNT V: Intentional Infliction of Emotional Distress
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126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

UNT VI: Negligent Infliction of Emotional Dis

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

NT VII: Negligence as to All Defend

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff's and his property.
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145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiffs and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm
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Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
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station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
'

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

I
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emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"
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under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity a§ an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before



-son. Gerrie G. v. St. Croix Alumina LLC, et al., Civil No.
JERIFIED COMPLAINT
!:.?;:ie 32

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal docilments

admitted that the entire structure should have been enclosed to handle

`particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

!-S9. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

'what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the



DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

in prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

ti ;.1St.
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DATED: December 10, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff Gerrie G. Parson

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GERRIE G. PARSON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GERRIE G. PARSON

SUBSCRIBED AND SWORN TO

Before me this /0 day of December, 2015.
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SHERMAINE CARTIER

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff SHERMAINE CARTIER, by and through undersigned counsel, files her

Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Shermaine Cartier is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born January 20, 1963.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at Harvey Projects, Apt. 37, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at Harvey Projects, Apt. 37, at the time of Hurricane Georges

and continuously thereafter until 2001.
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6. Plaintiff was a member of the Henryi class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically Harvey Projects,

Apt. 37, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

:.,k -eating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

v./holly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

;arty to this lawsuit

Glencore, Ltd. is wholly owned by Defendant Glencore International AG

"Glencore International"), a Swiss company.

Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

rrincipal place of business in California.

Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

_0 Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

!n June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

Hurricane Georges struck St. Croix on September 21, 1998.
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Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

auxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

nformation and belief, Defendants hired a third party to measure the red mud

'piles after Hurricane Georges but Defendants have concealed this evidence.

Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

C, Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 37 Harvey

Projects including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the home from Red Dust. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. Specifically, Plaintiff suffered from skin rash and red, itchy eyes as a result of

exposure to Defendants' industrial waste.

The Red Dust consisting of red mud and bauxite and other particulates blew into
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Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of their cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

58. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc. were

covered by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness and a reasonable fear of contracting illness in the

future, all of which are expected to continue into the foreseeable future.
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D. Related Litigation

75. In 1999, local residents and workers filed a class action ("HenrY) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

76. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

77. The initial class in Henry was defined as

[aill individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

78. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property
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located in one of the six communities described above, and have suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

Plaintiff did not opt out of the Henry class.

In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

in 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

COUNT I: Abnormally Dangerous Condition

Plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth

nerein verbatim.

The action of each Defendant constitutes maintaining an abnormally dangerous

Condition.

The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

Residential communities are also located just north of the refinery.

86. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

c;an cause a variety of respiratory illnesses.

Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's person, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

Plaintiff repeats and re -alleges each allegation of Paragraphs 1-89 as if set forth

herein verbatim.

The actions of all Defendants constitute a public nuisance.

Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

The actions of all Defendants violated the statutes of the Virgin Islands
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

99. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

I
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiffs home, yard, cistern, and other

property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

107. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.
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109. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

116. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

mind, body, and property.

117. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

119. Plaintiff repeats and re-alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

21 As a result, Plaintiff has been damaged as alleged, herein.

NT VII: Negligence as

Plaintiff repeats and re -alleges each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

23 The actions of Defendants constitute negligence that damaged Plaintiff.

Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

'E. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

126 Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

127 Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff and Plaintiffs property.

128. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

129. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

130. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

131. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and her property.

132. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable



:,artier, Shermaine v. St. Croix Alumina LLC, et al., Civil No.
ERIFIED COMPLAINT
'age 23

property owner and/or operator in similar circumstances.

135. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and her property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

137. SCRG owned and/or operated the alumina refinery.

138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

141. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See
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Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

145. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

146. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,
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and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

147. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta al hours worrying about securingshelter to ement of damage recovery.
RESTATEME § 905, cmt. e, illus. 8. Antilles'
suggestion of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
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extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

ins., 30 V.I. at 257.

Here, Plaintiff was covered in industrial waste and suffered from some form of

ohysical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

amages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her homes and the contamination of her

,:cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

inured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

'-)t, Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

1
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151. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

152. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 8, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff Shermaine Cartier

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SHERMAINE CARTIER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1 day of December, 2015.

2019



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-7285/2216 11829

12/21/2015

$ "75.00
Seventy -Five and 0 0/1 0

0****Ir*************1*************OrgrOrer************************Intrilntr*****Irir************

NP
12E0 SIGNATURE

0
13

33
 > .<

M
I 

-I
D

J 
0

0
-1 rn 0 CC

D 1 C

EMO

Cartier, Sherrnaine et al v. St Croix Alumina et al

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT
Clerk , Superior Court

12/21/2015Superior Court Filing Fee on: Cartier, Shermaine et al 75.00

Costs - First Bank

11829

Cartier, Shermaine et al v. St. Croix Alumina et a
75.00



I

i

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SOOKDEO BEDASIE, MENA P. BEDASIE and
KAVITA BEDASIE

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SOOKDEO BEDASIE, MENA P. BEDASIE and KAVITA BEDASIE, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Sookdeo Bedasie is a resident of Tamarac, Florida.

3. Plaintiff Mena P. Bedasie is a resident of Tamarac, Florida.

4. Plaintiff Kavita Bedasie is a resident of Tamarac, Florida.

5. Plaintiffs Sookdeo Bedasie and Mena P. Bedasie are the parents of Kavita

Bedasie.

6. Plaintiffs Sookdeo Bedasie and Mena P. Bedasie were married on January 4,

1990.
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7. Plaintiff Sookdeo Bedasie was born June 15, 1940.

8. Plaintiff Mena P. Bedasie was born July 10, 1965.

9. Plaintiff Kavita Bedasie was born August 4, 1992.

10. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 346 Estate Barren Spot, St. Croix,

United States Virgin Islands.

11. Plaintiff Sookdeo Bedasie resided at No. 346 Estate Barren Spot at the time of

Hurricane Georges and continuously until 2012.

12. Plaintiff Mena P. Bedasie resided at No. 346 Estate Barren Spot at the time of

Hurricane Georges and continuously until 2012.

13. Plaintiff Kavita Bedasie resided at No. 346 Estate Barren Spot at the time of

Hurricane Georges and continuously until 2012.

14. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 346 Estate Barren Spot, which is located in one of the following

six communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

r
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.
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21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by



1

Bedasie, Sookdeo, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 5

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung
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down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the
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asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

I
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of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 346

Estate Barren Spot including cleaning out the cistern and refilling the cistern with

usable water. Plaintiffs also had to clean walls and the roof and repaint due to

Red Dust. Plaintiffs suffered from emotional distress because they and their

property were covered in Defendants' industrial waste.

58. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

60. Specifically, Plaintiff Sookdeo Bedasie suffered from skin rashes, itchy and red

eyes and scratchy throat.

61. Specifically, Plaintiff Mena P. Bedasie suffered from skin rashes, itchy and red

eyes and scratchy throat.

62. Specifically, Plaintiff Kavita Bedasie suffered from skin rashes, itchy and red eyes

and scratchy throat.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house
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which was covered in Red Dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had

to be cleaned because of Red Dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,
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appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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90. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports
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concerning the same.

97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

100. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

I
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Hurricane Georges.

102. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

103. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

104. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

105. Plaintiffs did not opt out of the Henry class.

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

107. In 2006, the Henry court ruled that the class would only remain certified for the
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liability stage of trial, and then the class would be decertified for the damages

stage.

108. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

109. Plaintiffs repeat and re -allege each allegation of Paragraph 1-108 as if set forth

herein verbatim.

110. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

112. Residential communities are also located just north of the refinery.

113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust
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and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of all Defendants constitute a public nuisance.

119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,
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peace, comfort, and the enjoyment of private land and public natural resources.

120. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

121. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Tresoass

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. All Defendants' actions constitute a private nuisance and/or a trespass.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

125. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

126. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused
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additional damage to Plaintiffs' bodies, real property, and personal property.

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

134. As a result, Plaintiffs have suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiffs' neighborhood.

142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

146. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

I
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147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

: Negligence as to All Defendants

150. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. The actions of Defendants constitute negligence that damaged Plaintiffs.

152. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

156. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

165. SCRG owned and/or operated the alumina refinery.

166. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

167. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

169. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

170. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

171. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Oiustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta rs worrying about securing
shelter to of damage recovery.
RESTATEME

, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,
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negligence, trespass, or any other theory of liability.

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to

I
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

187. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

189. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: December 10, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee Utohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SOOKDEO BEDASIE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KDEO BEDASIE

SUBSCRIBED AND SWORN TO
i-h

Before me this day of December, 2015.
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VERIFICATION

I, MENA P. BEDASIE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MENA P. BEDASIE

SUBSCRIBED AND SWORN TO

i 141
Before me this Co day of December, 2015.

AlAY
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VERIFICATION

I, KAVITA BEDASIE, being fully sworn, state that I have read the allegations
contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TOtt)
Before me this I, day of December, 2015.

41:1Z.ael,
* *
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MARIA E. BERMUDEZ

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff MARIA E. BERMUDEZ, by and through her undersigned counsel, file her

Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Maria E. Bermudez is a resident of Lawrence, Massachusetts.

3. Plaintiff was born January 6, 1954.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 12 Harvey Project, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 12 Harvey Project at the time of Hurricane Georges and

continuously thereafter until 2006.
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6. Plaintiff was a member of the Henry/ class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 12 Harvey

Project which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands

P
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On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Jirgin Islands, because of the citizenship of its partners.

For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

::renting enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.



VERIFIED COMPLAINT
7age 4

The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

--',ubsidiary of Glencore International. Century Chartering Company changed its

arrre to Century Aluminum Company ("Century Aluminum") in July 1995 and

'6rnained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

1 q As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

?c Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

3(l. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32 The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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'Y:; A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

For years before Georges, the uncovered red mud piles often emitted fugitive

Just when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

in 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

red mud during storms.

a In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

urricanes.

B. Hurricane Georges

Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46 Hurricane Georges struck St. Croix on September 21, 1998.
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7 Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

'efinery and was damaged and/or destroyed.

Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 12 Harvey

Project including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the home from Red Dust. Plaintiff lost furniture,

clothes, shoes, curtains, bedding and food because they were stained with Red

Dust and could not be salvaged. Plaintiff had to clean Red Dust from her roof at

considerable expense. Plaintiff suffered from emotional distress because she

was covered in Defendants' industrial waste.
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50. Specifically, Plaintiff suffered from coughing and allergies as a result of exposure

to Defendants' industrial waste.

51. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of their cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

58. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc. were

covered by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or
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work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as

a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment
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68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for
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additional medical illness and a reasonable fear of contracting illness in the

future, all of which are expected to continue into the foreseeable future.

D. Related Litigation

75. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

76. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

77. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

78. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property

iodated in one of the six communities described above, and have suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

Plaintiff did not opt out of the Henry class.

2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

Mn 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

COUNT I: Abnormally Dangerous Condition

plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth

herein verbatim.

The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

.),+ The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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35 Residential communities are also located just north of the refinery.

Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

ikeighborhood.

Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

-,an cause a variety of respiratory illnesses.

Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

Plaintiff repeats and re -alleges each allegation of Paragraphs 1-89 as if set forth

herein verbatim.

The actions of all Defendants constitute a public nuisance.

Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

93. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

99. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

IV: Negligence as to Defendants Alcoa, SCA and SCRG on

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

COUNT III: Private Nuisance/Trespass

COUNT
ly
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101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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107. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the
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clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

116. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

mind, body, and property.

117. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth
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In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

_serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

o :he Defendants' breach, Plaintiff suffered a serious emotional injury.

As a result, Plaintiff has been damaged as alleged, herein.

UNT VII: Negligence as to All Defendan

The actions of Defendants constitute negligence that damaged Plaintiff.

Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

Particulates.
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2.6 Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

^ ' 7 Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff and Plaintiff's property.

Ci-lencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

rep nearby neighborhoods and damage Plaintiff and her property.

2.0:1 13efore and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

Ncoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

he asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and her property.

132 Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Piaintiff and her property.
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133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

135. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and her property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

137. SCRG owned and/or operated the alumina refinery.

138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.
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141. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
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extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

qustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

linnoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

,,rdinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

'hat claims for nuisance and property damage are also sufficient to support a

:;claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

In reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
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distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

147. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court



C
D

C
i) 0 C
D

rn m C
) 0 z -I

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Li.'iiilies Ins., 30 V.I. at 257.

?E.:re, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

,ilso entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

Damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

!i)sses, including property damage to her homes and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

Plaintiff is also entitled to punitive damages. The Defendants knew that escaping
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red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

0,)ighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

';4(ialier after the hurricane.

-:,.. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

T.ie air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

.-educe fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety

;_equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store
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bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
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enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it
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didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: December 14, 2015 BY:
Lee J. Rohff, Esq
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



VERIFICATION

(,,.MARIA E. BERMUDEZ, being fully sworn, state that I have read the allegations contained in
the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal situation,
including my personal and property damages are true and correct to the best of my knowledge
and belief. I have given Lee J. Rohn and Associates, LLC authority to file this lawsuit on my
behalf.

MARIA E. BERMUDEZ

SUBSCRIBED AND SWORN TO
Before me this a I day of December, 2015 MAYFIA N. NUNEZ

Nowity Pu
ICOLIMONVEALTH OF MASSACHUSETTS

My Car.ni :sloe Expires
Novemper 30. 2019
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DIDACE SCOTLAND

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff DIDACE SCOTLAND, by and through undersigned counsel, files his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Didace Scotland is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born June 13, 1943.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 120, Harvey Projects, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 120 Harvey Projects at the time of Hurricane Georges and

continuously thereafter until November 2000.
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6. Plaintiff was a member of the Hentyl class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 120 Harvey

Projects, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

C
D
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina

28. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

I

1
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F7 Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

)auxlte and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

f--aintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

.efinery and was damaged and/or destroyed.

Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 129

Harvey Projects including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff had to clean the home from Red Dust. Plaintiff lost

valuable plants which died due to Red Dust. Plaintiff suffered from emotional

distress because he was covered in Defendants' industrial waste.

50. Specifically, Plaintiff suffered from red, itchy eyes as a result of exposure to

Defendants' industrial waste.
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51. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of the cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

58. All of Plaintiff's personal items, such as his clothes, curtains, etc. were covered

by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allowed those substances to continue to blow about the island and damage

Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as

a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

I

v
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access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

physical injury, expenses, damage to his real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness and a reasonable fear of contracting illness in the

future, all of which are expected to continue into the foreseeable future.
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D. Related Litigation

75. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

76. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from on the island.

77. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

78. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, he either resided and/or worked and/or owned property
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located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

Plaintiff did not opt out of the Henry class.

ire 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

COUNT I: Abnormally Dangerous Condition

Plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth

herein verbatim.

The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

Residential communities are also located just north of the refinery.

Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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87. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

88. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

89. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

90. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-89 as if set forth

herein verbatim.

91. The actions of all Defendants constitute a public nuisance.

92. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

93. The actions of all Defendants violated the statutes of the Virgin Islands
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

99. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

107. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.
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109. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

116. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiffs

mind, body, and property.

117. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

121. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

122. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute negligence that damaged Plaintiff.

124. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

125. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

126. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

127. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff and Plaintiffs property.

128. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his property.

129. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

130. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

131. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhood and harm Plaintiff and his property.

132. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

135. Alcoa and SCA knew and/or should have known that its failure to 'secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiff and his property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

137. SCRG owned and/or operated the alumina refinery.

138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

141. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 816 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on his property. See
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Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

145. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

146. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,
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and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages fof mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

147. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
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extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

149. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his home and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

150. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.
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151. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

152. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included' that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 11, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff Guy Adams

ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DIDACE SCOTLAND, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CE SCOTLAND

SUBSCRIBED AND SWORN TO

Before me this .(5-- day of December, 2015.

411
41r,/

RY PUBLIC

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13. 2019
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GUY ADAMS

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiff GUY ADAMS, by and through undersigned counsel, files his Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Guy Adams is a resident of Bladensburg, Maryland.

3. Plaintiff was born January 16, 1967.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 103, Harvey Projects, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 103 Harvey Projects at the time of Hurricane Georges and

continuously thereafter until September 2000.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 103 Harvey

Projects, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

C
D
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refiner

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

--;:5 In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40 A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

p In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

d 1. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 103

Harvey Projects including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff had to clean the home from Red Dust. Plaintiff attempted

to clean the Red Dust from his car but the Red Dust stained his vehicle and he

had to repaint his car at considerable expense. Plaintiff also lost furniture

because it was stained with the Red Dust. Plaintiff suffered from emotional

distress because he was covered in Defendants' industrial waste.
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50. Specifically, Plaintiff suffered from respiratory distress, sinus problems, chronic

allergies, depression, as well as red, itchy skin as a result of exposure to

Defendants' industrial waste.

51. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of the cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

58. All of Plaintiffs personal items, such as his clothes, curtains, etc. were covered

by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as

a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the
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environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to his real property and personal possessions, mental
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anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness and a reasonable fear of contracting illness in the

future, all of which are expected to continue into the foreseeable future.

D. Related Litigation

In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

76 In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

77. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges. °

78. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, he either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

79 Plaintiff did not opt out of the Henry class.

hO In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

COUNT I: Abnormally Dangerous Condition

82 Plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth

herein verbatim.

83. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

84. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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85. Residential communities are also located just north of the refinery.

86. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

87. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

88. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

89. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

90. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-89 as if set forth

herein verbatim.

91. The actions of all Defendants constitute a public nuisance.

92. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

93. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

99. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.
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101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiffs home, yard, cistern, and other

property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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107. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the
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clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiff's

mind, body, and property.

17. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth
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herein verbatim.

120. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

121 As a result, Plaintiff has been damaged as alleged, herein.

i22. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

'123 The actions of Defendants constitute negligence that damaged Plaintiff.

. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

125. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.
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126. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

127. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff and Plaintiffs property.

128. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his property.

129. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

130. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

131. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and his property.

132. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.
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133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

135. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and his property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

137. SCRG owned and/or operated the alumina refinery.

138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and his property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.
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141. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
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extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on his property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

145. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

146. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional



distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

4> In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court
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reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMIENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

ntilles ins., 30 V.I. at 257.

'49 Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his home and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

150. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping
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red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

151. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

152. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store



Adams, Guy v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
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enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it
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didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 8, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff Guy Adams

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GUY ADAMS, being fully sworn, state that I have read the allegations

r-,ontained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

'.r. the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

RENEE FERDINAND BRIGHT CIVIL NO:571/09

Plaintiff, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiff RENEE FERDINAND BRIGHT, by and through undersigned counsel,

files her Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Renee Ferdinand Bright is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born November 18, 1969.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 170 Harvey Projects, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 170 Harvey Projects at the time of Hurricane Georges and

continuously thereafter until April 2003.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 170 Harvey

Projects, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with' its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter Oa, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,
Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery
from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of
Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was .the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa
Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale
Agreement ("PSA") for the refinery with Brownfields Recovery Corporation
("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
immediately transferred their interests in the refinery to St. Croix Renaissance
Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red
in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
indistinguishable in color and texture from bauxite. The MSDS for red mud
states that it can cause "severe irritation and burns [of eyes], especially when
wet," "can cause severe irritation [of skin], especially when wet," and "can cause
irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
32. The bauxite was stored in a steel A-frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the
sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,
coal dust, and other particulates in open uncovered piles on the property and
failed to remove or properly contain the friable, unencapsulated and/or
uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 170

Harvey Projects including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff had to clean the home from Red Dust. Plaintiff suffered

from emotional distress because she was covered in Defendants' industrial

waste.

50. Specifically, Plaintiff suffered from skin rash as a result of exposure to

Defendants' industrial waste.
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51. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the 'primary source of potable water for many residents of

St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of the cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

58. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc. were

covered by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allowed those substances to continue to blow about the island and damage

Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
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access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness and a reasonable fear of contracting illness in the
future, all of which are expected to continue into the foreseeable future.
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D. Related Litigation

75. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

76. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

77. The initial class in Henry was as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

78. Plaintiff herein is a former members of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property
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located in one of the six communities described above, and have suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

79. Plaintiff did not opt out of the Henry class.

80. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

81. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

COUNT I: Abnormally Dangerous Condition

82. Plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth

herein verbatim.

83. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

84. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

85. Residential communities are also located just north of the refinery.

86. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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87. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

88. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

89. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

90. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-89 as if set forth

herein verbatim.

91. The actions of all Defendants constitute a public nuisance.

92. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.
93. The actions of all Defendants violated the statutes of the Virgin Islands

I
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.

T III: Private Nuisanc

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home
and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.
99. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,
Plaintiff has been damaged as alleged, herein.

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
red mud deposited in Plaintiff's neighborhood, such that Defendants caused
additional damage to Plaintiff's body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiff's home, yard, cistern, and other
property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

107. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress
108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.
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109. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's
cistern and property, even though they knew that hurricane victims had limited
access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purpdsefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

116. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

mind, body, and property.

117. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. In the alternative to intentional infliction of emotional distress, the actions of all
Defendants constitute the negligent infliction of emotional distress. Defendants
owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

haz'ardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

121. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

122. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute negligence that damaged Plaintiff.

124. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

125. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

126. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

127. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff and Plaintiff's property.

128. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

129. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

130. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

131. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and her property.

132. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

135. 'Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and her property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

137. SCRG owned and/or operated the alumina refinery.

138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

141. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

I
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

° TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See
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illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

14'5. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

146. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish-personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,
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and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

147. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).
148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court
reasoned:

"The Restatement considers se
shelter to be a potential
RESTATEMENT (SECOND) OF TO
suggestion that in the absence
is only compensable if Ant
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extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

149. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her homes and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

150. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to
protect the surrounding neighborhoods.
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151. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

152. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained

I
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friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 4, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, RENEE FERDINAND BRIGHT, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ND BRIGHT

SUBSCRIBED AND SWORN TO

Before me this ( day of December, 2015.

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GLENNEY E. SENTHILL CIVIL NO:571/09

Plaintiff, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiff GLENNEY E. SENTHILL, by and through undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Glenney E. Senthill is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born October 16, 1941.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 37 Estate Clifton Hill, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 37 Estate Clifton Hill at the time of Hurricane Georges and

continuously thereafter until September 2012.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 37 Estate

Clifton Hill, which is located in one of the following six communities adjacent to

and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter elle, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

'J'ilencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

tiks a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
,t.
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

I
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 37 Estate

Clifton Hill including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the home, inside and outside, from Red Dust.

Plaintiff lost plants, clothes, shoes, curtains, towels, furniture, bedding, beds

because of Red Dust stains that could not be removed. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into
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Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

Plaintiff had to purchase water as a result of the cistern being contaminated.

Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

All of Plaintiffs personal items, such as her clothes, curtains, etc. were covered

by Red Dust and had to be cleaned and/or discarded.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

I
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness and a reasonable fear of contracting illness in the

future, all of which are expected to continue into the foreseeable future.
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D. Related Litigation

74. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

75. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

76. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

77. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, he either resided and/or worked and/or owned property
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located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

78. Plaintiff did not opt out of the Henry class.

79. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

80. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

81. Plaintiff repeats and re-alleges each allegation of Paragraph 1-80 as if set forth

herein verbatim.

82. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

83. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

84. Residential communities are also located just north of the refinery.

85. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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86. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

87. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

88. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

89. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-88 as if set forth

herein verbatim.

90. The actions of all Defendants constitute a public nuisance.

91. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

92. The actions of all Defendants violated the statutes of the Virgin Islands



COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

Senthill, Glenney E. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

93. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

94. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

95. All Defendants' actions constitute a private nuisance and/or a trespass.

96. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

98. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

99. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-98 as if set forth

herein verbatim.

100. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiff's body, real property, and personal property.

101. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

102. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs neighborhood.

103. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiffs home, yard, cistern,

and other property.

104. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

105. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

106. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.
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108. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

109. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

110. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

111. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

112. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

113. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

114. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

115. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

mind, body, and property.

116. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

117. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

118. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. in the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory *and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

120. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

121. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. The actions of Defendants constitute negligence that damaged Plaintiff.

123. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

124. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

125. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

126. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff and Plaintiffs property.

127. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

128. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

129. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

130. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and her property.

131. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

132. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

133. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

4. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and her property.

'sr Alcoa and SCA's failure to secure the bauxite and red mud and related

3 articulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

property.

6 SCRG owned and/or operated the alumina refinery.

SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

3 SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and her property.

SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

') Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 61B F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

142. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

143. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See
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Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

144. Moreover, Restatement § 939 expressly authorizes recovery for "diicomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to her proprietary interests." See id. cmt. on subsection 1.

145. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,
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and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for Mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

146. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

147. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
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extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursugnt to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

148. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

149. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.
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150. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

151. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

152. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in her capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

153. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue



Senthill, Glenney E. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

154. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

155. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

156. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

157. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

158. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

159. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

160. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

161. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 10, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff Glenney E. Senthill

Lee

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GLENNEY E. SENTHILL, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EY E. SENTHILL

SUBSCRIBED AND SWORN TO

Before me this /D day of December, 2015.

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13. 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

HOSTAVIO MELENDEZ JIMENEZ

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff HOSTAVIO MELENDEZ JIMENEZ, by and through undersigned

counsel, files his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff HOSTAVIO MELENDEZ JIMENEZ is a resident of Fajardo, Puerto Rico.

3. Plaintiff was born September 12, 1971.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No.25, Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 25 Estate Profit at the time of Hurricane Georges and

continuously thereafter until September 2003.
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6. Plaintiff was a member of the Henry/ class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 26 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

C
O
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in' St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly



Jimenez, Hostavio v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4.

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALOO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the
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Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted °to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery
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from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes]; especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the
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sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles On the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.
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38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators or the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hdrricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust
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consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 25 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the home from Red Dust. Plaintiff attempted to clean the

Red Dust from his car but the Red Dust stained his vehicle and he had to repaint

his car at considerable expense. Plaintiff also lost furniture because it was

stained with the Red Dust. Plaintiff suffered from emotional distress because he

was covered in Defendants' industrial waste.

50. Specifically, Plaintiff suffered from respiratory distress, sinus problems, chronic

allergies, depression, as well as red, itchy skin as a result of exposure to

Defendants' industrial waste.

51. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of the cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house which took several weeks
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and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

58. All of Plaintiff's personal items, such as his clothes, curtains, etc. were covered

by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as

a result of the release.
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63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness and a reasonable fear of contracting illness in the

future, all of which are expected to continue into the foreseeable future.

D. Related Litigation

75. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

76. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing
said substances from reaccumulating on the island.

77. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date ofHurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacentto and downwind from the St. Croix Alumina RefineryPlant-the projects of Hary ?,y and Clifton Hill and theestates of Barren Spot, Profit, Clifton Hill and La Reine-who, due to Defendants' conduct with regard to thecontainment and storage of red dust containing bauxiteand red mud, suffered damages and/or injuries as a resultof exposure during and after Hurricane Georges to red dustand red mud blown during Hurricane Georges.

78. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, he either resided and/or worked and/or owned property
located in one of the six communities described above, and has suffered and
continue to suffer damages and/or injuries as a result of exposure to red dust,
red mud, and other particulates during and after Hurricane Georges.

79. Plaintiff did not opt out of the Henry class.

80. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

81. In 2006, the Henry court ruled that the class 'would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

82. Plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth

herein verbatim.

83. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

84. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

85. Residential communities are also located just north of the refinery.

86. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

87. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

88. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

COUNT I: Abnormally Dangerous Condition
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asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

89. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

90. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-89 as if set forth

herein verbatim.

91. The actions of all Defendants constitute a public nuisance.

92. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

93. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.
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COUNT III: Private NuisancelTrespass

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

99. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiffs home, yard, cistern,

and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

107. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute the intentional infliction of emotional
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distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

116. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

mind, body, and property.

117. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants
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owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, whiCh duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

121. As a result, Plaintiff has been damaged as alleged, herein.

122. Plaintiff repeats and re-alleges each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute negligence that damaged Plaintiff.

124. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

125. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

126. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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127. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related partiCulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff and Plaintiff's property.

128. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his property.

129. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

130. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

131. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and his property.

132. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
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the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

135. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiff and his property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

137. SCRG owned and/or operated the alumina refinery.

138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.
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141. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that
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result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this 'sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on his property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

145. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the pe on in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

146. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
claim for mental-anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages
in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for surhmary judgment on claims for recovery of "emotional

distress" because there was proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

147. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where
there is no physical injury suffered. See id. (collecting cases).

148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $1D,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta al hours worrying about securing
shelter to ement of damage recovery.
RESTATEME § 905, cmt. e, illus. 8. Antilles'
suggestion of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

149. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his home and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"
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under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless' of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

150. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

151. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

152. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety
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equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted tKat full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.
Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand
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storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including
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cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiffs home but
failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair
and hict



.

I

Jimenez, Hostavio v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33.

DATED: December 12, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff Hostavio M Jimenez

BY:
Lee J. RoliFr,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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MONETTE LOBLACK

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff MONETTE LOBLACK, by and through their undersigned counsel, file her

Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Monette Loblack is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born November 15, 1951.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 45 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 45 Clifton Hill at the time of Hurricane Georges and

continuously thereafter until 2006.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 45 Clifton Hill

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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which is located in one of the following six communities adjacent to and
downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,
Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and
suffered damages or injuries as a result of exposure during and after Hurricane
Georges to red dust and red mud blown during Hurricane George. Plaintiff did
not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its
principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability
company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-
Swiss multinational commodity trading and mining company headquartered in
Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does
not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a
limited liability limited partnership, with its principle place of business in St. Croix.
On information and belief, Defendant St. Croix Renaissance Group, LLLP is

I

I
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin' Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that
wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings
and data collection for the startup of the alumina refinery and in VIALCO's
operation of the alumina refinery. Glencore had to approve VIALCO's most basic
decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly
inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated
the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
remained a wholly owned subsidiary of Glencore International through
April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition
Agreement for the sale of the refinery, Defendant Glencore International was
identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18
million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the
Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,
Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
sale, various Alcoa entities entered into three separate alumina supply contracts
with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by
a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
liability arising out of any alleged failure to secure materials at the refinery,
including but not limited to bauxite, "red dust" and "red mud" and a right of access
to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,
Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery
from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of
Defendant ALCOA, Inc. and was an "Alcoa -controlled

entity."
25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at
all relevant times ALCOA was the parent company of St. Croix Alumina and
made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation
("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance
Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red
in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
indistinguishable in color and texture from bauxite. The MSDS for red mud
states that it can cause "severe irritation and burns [of eyes], especially when
wet," "can cause severe irritation [of skin], especially when wet," and "can cause
irritation of the upper respiratory tract." It also advises against skin and eye
exposure to red mud. Both red mud and bauxite damage real and personal
property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

' high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the
sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
the storage and containment of the bauxite, red mud, coal dust, and other
particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to
correctly control the storage and containment of friable, unencapsulated and/or
uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other
particulates to the materials left behind by the Glencore Defendants and
continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the
asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,
coal dust, and other particulates, in uncovered piles on the property. In 1995,
Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
$15 million and the total projected cost to clean up major environmental issues
on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the
alumina refinery. In 1977, the owners and operators of the alumina refinery
learned about the need to control drainage, erosion, and dust problems from the
red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from
the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air
pollution problem posed by bauxite residue and the concern about the ability of
the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had
'

complained about fugitive dusts from the refinery.
42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions
when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red
mud piles. There had also been numerous reports of water causing the erosion
of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is
fugitive emissions from red mud dusting in weather conditions less severe than
hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that
the red -mud piles and the bauxite shed could emit fugitive dusts, and that
emissions from the refinery affected the neighboring residences, the Glencore
Defendants and the Alcoa Defendants recklessly failed to properly prepare for
Hurricane Georges including, but not limited to, failing to secure the bauxite, red
dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew
huge quantities of red dust consisting of both red mud and bauxite and/other

I
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particulates into the neighboring residences. Refinery workers employed by the
Alcoa Defendants reported seeing the winds shift and blow huge amounts of
bauxite out of holes in the roof of the storage shed towards the nearby
neighborhoods, and area residents saw red dust swirling about their properties
during the storm. Later, Defendants also admitted that the hurricane carried
bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses
could see the red -mud piles were visibly smaller after the hurricane. On
information and belief, Defendants hired a third party to measure the red mud
piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust
consisting of both red mud and bauxite and other particulates from the alumina
refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 45 Clifton
Hill including cleaning out the cistern and refilling the cistern with usable water.
Plaintiff had to clean the home from Red Dust. Plaintiff lost furniture, clothes,
shoes, curtains, bedding and food because they were stained with Red Dust and
could not be salvaged. Plaintiff had to clean Red Dust from her roof at
considerable expense. Plaintiff suffered from emotional distress because she
was covered in Defendants' industrial waste

50. Specifically, Plaintiff suffered from coughing and allergies as a result of exposure
to Defendants' industrial waste.

51. The Red Dust consisting of red mud and bauxite and other particulates blew into
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Plaintiff's cistern, the primary source of potable water for many residents of
St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physica ly exposed to numerous toxic
substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house
which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of their cistern being contaminated.
55. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.
56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and
enjoyment of her home and suffered stress and anxiety as a result.

58. All of Plaintiff's
personal items, such as her clothes, furniture, curtains, etc. were

covered by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,
red dust, and other particulates and allowed those substances to continue to
blow about the island and damage Plaintiff wherever there was a strong wind or
work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
and allowed those substances to continue to blow about the island and damage
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Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to 
clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as
a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.
64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of
certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the
Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
system to prevent or minimize future releases from the red mud piles into the
environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the
contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)
ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all
hazardous substances and particulates at the refinery and concealed the same
and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at
the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.
72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.
73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that
there were no dangerous conditions or substances at the refinery to which they
were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,
and continuing to date, Plaintiff suffered and continues to suffer mental distress,
expenses, damage to her real property and personal possessions, mental
anguish, pain and suffering and loss of enjoyment of life, a propensity for
additional medical illness and a reasonable fear of contracting illness in the
future, all of which are expected to continue into the foreseeable future.
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D. Related Litigation

75. In 1999, local residents and workers filed a class action ("Henry") against all the
Defendants in this case except SCRG in a case styled Henry v. St. Croix
Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
Henry plaintiffs sought compensatory and punitive damages for personal injuries
and property damage sustained from exposure to toxic materials from the
refinery, including bauxite, red mud, and other particulates, during and after
Hurricane Georges.

76. In addition to damages for personal injuries and property damages, the Henry
plaintiffs also sought an injunction requiring the defendants to (a) stop all
activities that allow the release of pollutants, (b) remove the piles of red dust,
coal dust, and other particulates from the island, and (c) refrain from allowing
said substances from reaccumulating on the island.

77. The initial class in Henry was defined as
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78. Plaintiff herein is a former member of the original class in Henry in that, as of
September 21, 1998, she either resided and/or worked and/or owned property
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located in one of the six communities described above, and have suffered and
continue to suffer damages and/or injuries as a result of exposure to red dust,
red mud, and other particulates during and after Hurricane Georges.

79. Plaintiff did not opt out of the Henry class.

80. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
and negligence arising out of the sale of the St. Croix Alumina Refinery.

81. In 2006, the Henry court ruled that the class would only remain certified for the
liability stage of trial, and then the class would be decertified for the damages
stage.

82. Plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth
herein verbatim.

83. The action of each Defendant constitutes maintaining an abnormally dangerous
condition.

84. The St. Croix Alumina refinery is located in a known hurricane zone at the head
of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
The natural resources of the Virgin Islands are particularly sensitive and
precious.

85. Residential communities are also located just north of the refinery.
86. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was
solely for Defendants' own business purposes.
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87. Defendants knew and understood that there was a high risk that strong winds
could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

88. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,
asbestos, and other particulates presented a high risk of great harm to Plaintiffs
health, chattel, and properties. Bauxite and red mud can irritate the skin,
respiratory tract, and eyes and can permanently stain, clog, and otherwise
damage property and objects. Friable asbestos is also a known carcinogen that
can cause a variety of respiratory illnesses.

89. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
asbestos and other particulates at the alumina refinery caused serious harm to
Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered
damages as alleged herein.

90. Plaintiff repeats and re-alleges each allegation of Paragraphs 1-89 as if set forth
herein verbatim.

91. The actions of all Defendants constitute a public nuisance.
92. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
unreasonably threatens and interferes with the public rights to safety, health,
peace, comfort, and the enloyment of private land and public natural resources.

93. The actions of all Defendants violated the statutes of the Virgin Islands

COUNT II: Public Nuisance
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &
(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth
herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.
97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home
and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and
other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

99. By so doing, all Defendants have wrongfully and unreasonably interfered with
Plaintiff's private use and enjoyment of her home and property. As a result,
Plaintiff has been damaged as alleged, herein.

IV: Neali

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth
herein verbatim

101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
red mud deposited in Plaintiff's neighborhood, such that Defendants caused
additional damage to Plaintiff's body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina
refinery and the nearby neighborhoods. This failure allowed toxic arid irritating
dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her
property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
mud and other particulates that had inundated the Plaintiff and her property and
voluntarily undertook the effort to clean up the bauxite, red mud, and other
particulates from Plaintiff's neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water
sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,
and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents
on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other
property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of
bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,
and other property, which caused further damage to such property and further
exposed Plaintiff to the toxic and irritating dusts.

107. As a result, Plaintiff has suffered damages as alleged, herein.

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth
herein verbatim.
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109. The actions of all Defendants constitute the intentional infliction of emotional
distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and
understood that exposure to bauxite and red mud asbestos and other
particulates presented serious risks to the health and property of thousands of St.
Croix residents. Defendants also understood that the emissions posed serious
threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or
flooding, and other physical disturbances could release bauxite, red mud
asbestos and other particulates from the alumina refinery into Plaintiff's
neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane-prone
area and that local residents rely on cisterns as their primary source of drinking
water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take
precautions to prevent bauxite, red mud, asbestos and other particulates from
blowing into Plaintiff's neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the
clean-up and failed to properly remove the bauxite and red mud from Plaintiff's
cistern and property, even though they knew that hurricane victims had limited
access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

116. Years after learning that emissions from the alumina refinery presented high risk
of serious injury to Plaintiff and the natural resources of the Virgin Islands,
Defendants continue to allow bauxite, red mud, asbestos and other particulates
to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's
mind, body, and property.

117. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and
outrageous conduct that exceeds all bounds of decency such that it is regarded
as atrocious and utterly intolerable in a civilized society; and (3) caused the
Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,
safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
alleged herein, including severe emotional distress and physical ailments
resulting from such distress.

119. Plaintiff repeats and re-alleges each allegation of Paragraphs 1-118 as if set forth
herein verbatim.

120. In the alternative to intentional infliction of emotional distress, the actions of all
Defendants constitute the negligent infliction of emotional distress. Defendants
owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from



COUNT VII: Negligence as to All Defendants

0

LoBlack, Monette v. St. Croix Alumina LLC, et a/., Civil No.
VERIFIED COMPLAINT
Page 21

serious emotional distress, which duty arose by operating an abnormally
hazardous condition, through the common law, and through statutory and
regulatory obligations to prevent hazardous material from escaping from its
facility; (2) Defendants breached its duty; and (3) as a direct and proximate result
of the Defendants' breach, Plaintiff suffered a serious emotional injury.

121. As a result, Plaintiff has been damaged as alleged, herein.

122. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-121 as if set forth
herein verbatim.

123. The actions of Defendants constitute negligence that damaged Plaintiff.
124. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

125. Glencore failed to secure and/or properly store or maintain bauxite and/or red
mud and/or asbestos and other particulates. Glencore also continued to supply
bauxite to the successive owners and/or operat rs of the refinery without
adequately warning and/or ensuring that those successors properly stored and/or
maintained the bauxite and/or red mud and or removed the asbestos and other
particulates.

126. Glencore's conduct fell below the standard of care of a reasonable property
owner and/or operator in similar circumstances.

127. Glencore knew and/or should have known that its failure to secure the bauxite
and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff and Plaintiff's property.

128. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow
into nearby neighborhoods and damage Plaintiff and her property.

129. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and
related particulates on the premises or to remove the asbestos.

130. Alcoa and SCA's conduct fell below the standard of care of a reasonable
property owner and/or operator in similar circumstances.

131. Alcoa and SCA knew and/or should have known that its failure to secure the
bauxite and red mud and related particulates at the alumina refinery and remove
the asbestos would allow these toxic and irritating materials to blow freely into
Plaintiff's neighborhood and harm Plaintiff and her property.

132. Alcoa and SCA's failure to secure the bauxite and red mud and related
particulates at the alumina refinery and failure to remove the asbestos caused
the toxic and irritating dusts to blow into nearby neighborhoods and damage
Plaintiff and her property.

133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
the bauxite and red mud and related particulates at the alumina refinery and
failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

135. Alcoa and SCA knew and/or should have known that its failure to secure the
bauxite and red mud and related particulates at the alumina refinery and to
remove the asbestos would allow these toxic and irritating materials to blow
freely into Plaintiff's neighborhood and harm Plaintiff and her property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and
her property.

137. SCRG owned and/or operated the alumina refinery.
138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm
Plaintiff and her property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
related particulates and asbestos at the alumina refinery allowed these materials
to blow into the nearby areas and harm Plaintiff and her property.

141. Defendants' negligence caused both physical personal injury and real and
personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and
the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described
in Comments c to e. It is not essential to a cause of action that pecuniary loss
result. Furthermore, damages can be awarded although there is no impairment
of a bodily function and, in some situations, even though the defendant's act is
beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is
also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional
disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a
plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that
result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
extent of liability for this sort of emotional distress is increased if the actor's
conduct is reckless rather than merely negligent. See Illustration 8. In some
cases fear and anxiety alone are a sufficient basis for the action, as when the
defendant has assaulted the plaintiff or trespassed on her property. See
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Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

45. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

146. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
claim for mental-anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages
in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
distress" because there was no proof of physical injury or physical
endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,
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and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

147. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court
reasoned:
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Antilles Ins., 30 V.I. at 257.

149. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary
losses, including property damage to her homes and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically
injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"
under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
trespass, or any other theory of liability.

150. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping
red mud and bauxite presented health risks to the

surrounding neighborhoods,
but consciously and with reckless indifference took no reasonable steps to
protect the surrounding neighborhoods.

iellees only recovered
s would be correct in
miffed pursuant to the
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151. There were seven cells of red mud when Hurricane Georges hit; all were above
50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
Guidelines for handling red mud states that: "Dust from the residue can effect
neighbors and vegetation. . .bauxite residue deposits have been assessed as a
major potential environmental liability for the company." The cells were visibly
smaller after the hurricane.

152. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
and found that the branches of vegetation were stained red and so were the
white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in
the air." The Title V permitting -application documents admitted that red -mud
piles could be covered or treated with chemicals to prevent wind erosion and to
reduce fugitive emissions-and despite complaints from neighbors about red
dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety
equipment that included respirators, dust masks, face shields, and cover gear.
Black admitted that full respirators-not just dust masks-were required in
potential high -dust areas. Despite this, Mr. Black, in his capacity as an
environmental manager for the Refinery, admitted he never took into account the
safety and protections of the surrounding residents in considering how to store
bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons; included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery
never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
to DPNR by claiming the bauxite-storage building was "built to withstand
hurricanes." In fact the bauxite was stored in an open A -frame and with only
plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,
wasn't aware of any extra precautions taken to protect neighbors in the area in
the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps
to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the
storm through a hole in the roof. The facility was cited by DEP because "a
substance described as red mud contaminated

numerous properties including
cisterns during the hurricane." The Refinery's investigation revealed homes with
"what looked like bauxite on the walls." The Refinery recklessly failed to test or
measure to determine the amount of bauxite and red mud that escaped the
Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to
prevent bauxite from escaping. This prompted the Refinery to buy approximately
$50,000 worth of tarps to cover the bauxite in the event of another storm, but it
didn't take any steps to secure the red mud. The Refinery covered the bauxite
with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiff's home but
failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix
so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory
and punitive, and interest and litigation costs and such other relief this Court finds fair
and just.

DATED: December 11, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

Lee J. Rohn, sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019
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VERIFICATION

I, MONETTE LOBLACK, being fully sworn: state that I have read the allegations
contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to
my personal situation, including my personal and property damages are true and correct
to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC
authority to file this lawsuit on my behalf.

MONETTE LOBLACK
SUBSCRIBED AND SWORN TO

Before me this Q( day of December, 2015.

ARY PI IPI Ir
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SONIA BRIGHT, ERICK A. BRIGHT, ALEXIS
BRIGHT, JR. and PATRICIA BRIGHT

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO: 571/09

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SONIA BRIGHT, ALEXIS R. BRIGHT, ERICK A. BRIGHT, ALEXIS

BRIGHT, JR. and PATRICIA BRIGHT, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1.

2.

3.

4.

5.

6.

7

This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

Plaintiff Sonia Bright is a resident of St. Croix, United States Virgin Islands.

Plaintiff Erick A. Bright is a resident of Colorado Springs, Colorado.

Plaintiff Alexis Bright, Jr. is a resident of St. Croix, United States Virgin Islands.

Plaintiff Patricia Bright is a resident of Lauderhill, Florida.

Plaintiffs Sonia Bright is the mother of Erick A. Bright, Alexis Bright, Jr. and

Patricia Bright.

Plaintiff Sonia Bright was born on November 2, 1967.
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8. Plaintiff Erick A. Bright was born August 20, 1991.

9. Plaintiff Alexis Bright, Jr. was born March 4, 1988.

10. Plaintiff Patricia Bright was born May 9, 1989.

11. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 121 Estate Profit, St. Croix, United

States Virgin Islands.

12. Plaintiff Sonia Bright resided at No. 121 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to today.

13. Plaintiff Erick A. Bright resided at No. 121 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to 2012.

14. Plaintiff Alexis Bright, Jr. resided at No. 121 Estate Profit at the time of Hurricane

Georges and continuously thereafter up today.

15. Plaintiff Patricia Bright resided at No. 121 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to 2007.

16. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 105 Estate Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,



Bright, Sonia, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its
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principal place of business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from
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Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

Including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various
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conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and
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continued to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried
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bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

58. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

59. Specifically, all Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs' walls and roof had to be repainted because of the red dust stains.

Plaintiffs lost valuable plants and trees and had to incur costs of landscaping,

treating the contaminated dirt and replanting vegetation. Plaintiffs had to clean

and replace furniture, curtains, and bedding. Plaintiffs were deprived of the use

of their home and this caused them emotional distress and because they and

their property was covered in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

62. Plaintiff Sonia Bright suffered from skin irritation due to cistern water that was

contaminated by Red Dust.
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63. Plaintiff Erick A. Bright suffered from eye irritation.

64. Plaintiff Alexis Bright, Jr. suffered from eye irritation and respiratory distress.

65. Plaintiff Patricia Bright was eye irritation and skin rash.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

67. Plaintiffs also incurred costs from cleaning and repainting their roof and walls

including purchasing cleaning supplies.

68. Plaintiffs had to purchase water as a result of their cistern being contaminated.

69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

70. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

71. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

72. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

73. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.
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74. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

75. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

76. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

77. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

78. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

79. The refinery ceased operations in approximately 2002.

80. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

81. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

82. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the
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contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

83. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and
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being inhaled by Plaintiffs but failed to disclose or warn.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.

93. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

99. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

100. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

101. SCRG did nothing to remove that asbestos for some three (3) years.

102. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff Eroilda Martinez to inhale asbestos and

otherwise be exposed to asbestos.

103. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 121 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

104. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 121 Estate Profit and contaminated the cistern

and vegetation.

105. As a result, Red Dust continued to blow into No. 121 Estate Profit and caused

damage to the personal and real property of Plaintiffs Sonia Bright and Alexis

Bright, Jr. who continued to reside at No. 121 Estate Profit, and Plaintiffs
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continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their home and dwelling

and as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

106. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

107. To this date, Defendants are continuing to expose Plaintiffs Sonia Bright and

Alexis Bright, Jr. to red dust, bauxite, asbestos and other particulates and toxic

substances. Defendants' conduct is also continuing to prevent Plaintiffs from

freely enjoying their property.

D. Related Litigation

108. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after
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Hurricane Georges.

109. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

110. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

111. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

112. Plaintiffs did not opt out of the Henry class.

113. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

114. In 2006, the Henry court ruled that the class would only remain certified for the
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liability stage of trial, and then the class would be decertified for the damages

stage.

115. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

116. Plaintiffs repeat and re -allege each allegation of Paragraph 1-115 as if set forth

herein verbatim.

117. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

118. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

119. Residential communities are also located just north of the refinery.

120. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust
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and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

121. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

122. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

123. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of all Defendants constitute a public nuisance.

126. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,
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peace, comfort, and the enjoyment of private land and public natural resources.

127. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

128. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. All Defendants' actions constitute a private nuisance and/or a trespass.

131. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

132. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

133. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused
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additional damage to Plaintiffs' bodies, real property, and personal property.

136. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

137. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

138. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

139. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

140. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

141. As a result, Plaintiffs have suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

144. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

145. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

146. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

147. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

148. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiffs' neighborhood.

Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

Years after learning that emissions from the alumina refinery presented high risk

-)f serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-154 as if set forth

herein verbatim.

155. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

156. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. The actions of Defendants constitute negligence that damaged Plaintiffs.

159. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

160. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

161. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

163. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

164. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

168. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

169. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

170. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

171. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

172. SCRG owned and/or operated the alumina refinery.

173. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

174. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

175. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

176. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
177. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

178. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

179. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

180. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

181. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

I
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

182. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

183. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta al hours worrying about securingshelter to ement of damage recovery.
RESTATEME § 905, cmt. e, illus. 8. Antilles'
suggestion of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

184. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,
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negligence, trespass, or any other theory of liability.

185. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

186. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

187. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

188. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

189. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

190. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

191. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

192. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

193. DEP found that the Refinery failed to take any precautionary measures to
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

194. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

195. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

196. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

197. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and lust.
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DATED: December 3, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

.

1



,4L

C
O

 7
1 rT

) 
c.

)
 0 C

) 
E

ly
0" E

(
b o.
)

r > E -I
 :- 0 Q

) r- r-

VERIFICATION

I, SONIA BRIGHT, being fully sworn, state that I have read the allegations

-,,iamed in the foregoing VERIFIED COMPLAINT and know that the facts relating to

nersonal situation, including my personal and property damages are true and correct

vs, the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

thority to file this lawsuit on my behalf.

SONIA BRIGHT

AND SWORN TO

3 day of December, 2015.

YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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ERICK A. BRIGHT

A commissioned officer of the US Anny
Judge Advocate General's Corps with the

General powers of the notary public under
Title 10. U.S.C. Sect. 1044A
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VERIFICATION

I, ERICK A. BRIGHT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

NOTARY PUBLIC
Commission Expires 1\1 24)1

Subscribed and Sworn to.bpfore me NOTARY PUBLIC
a public on this 1

day Legal Assistance
of

.20
_

Fort Carson, CO 809E.,
by
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VERIFICATION

I, ALEXIS BRIGHT, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ALEXIS BRIG

SUBSCRIBED AND SWORN TO

Before me this 5 day of December, 2015.

TARY PUBLIC
NNE V. STANLEY

L/ Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, PATRICIA BRIGHT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

PATRICIA BRIGHT

SUBSCRIBED AND SWORN TO

Before me this 9'A day of December, 2015.

NOTARY PUBLIC
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VERIFICATION

I, ALEXIS BRIGHT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

TARY PUBLIC

YVONNE V STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ACELIA G. CASTELLANO, MOZELLE COLON CIVIL NO:
HENLEY, and ROLANDO HUERTAS

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs ACELIA G. CASTELLANO, MOZELLE COLON HENLEY and

ROLANDO HUERTAS, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Acelia G. Castellano is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff Mozelle Colon Henley is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff Rolando Huertas is a resident of St. Croix, United States Virgin Islands.
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5. Plaintiffs Mozelle Colon Henley and Rolando Huertas are the children of Acelia

G. Castellano.

6. Plaintiff Acelia G. Castellano was born May 21, 1945.

7 Plaintiff Mozelle Colon Henley was born March 3, 1971.

8. Plaintiff Rolando Huertas was born June 30, 1974.

9. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 50 Estate Profit, St. Croix, United

States Virgin Islands.

10. Plaintiff Acelia G. Castellano resided at No. 50 Estate Profit at the time of

Hurricane Georges and continuously thereafter up to today.

11. Plaintiff Mozelle Colon Henley resided at No. 50 Estate Profit at the time of

Hurricane Georges and continuously thereafter up to today.

12. Plaintiff Rolando Huertas resided at No. 50 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to today.

13. Each individual Plaintiff was a member of the Hentyl class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 50 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its
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principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from
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Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various



Castellano, Acelia G., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and
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continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

4
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50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried
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bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs Acelia G. Castellano, Mozelle Cotton Henley and Rolando

Huertas incurred costs of cleaning the Red Dust from No. 50 Estate Profit

including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs also had to clean walls and the roof and repaint due to Red Dust.

Plaintiffs also lost various fruit and vegetable plants and trees that were covered

with Red Dust and no longer fit for consumption. Plaintiffs suffered from

emotional distress because they and their property were covered in Defendants'

industrial waste.

57. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff Acelia G. Castellano suffered from skin rashes and severe

itching which made it difficult to sleep at night.
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60. Specifically, Plaintiff Mozelle Colon Henley suffered from skin rashes.

61. Specifically, Plaintiff Rolando Huertas suffered from skin rashes.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.
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87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

89. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.
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95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

98. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 50 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

99. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 50 Estate Profit and contaminated their cistern

and vegetation.

100. As a result, Red Dust continued to blow into No. 50 Estate Profit and cause

damage to the personal and real property of Plaintiffs, who continue to reside at

No. 50 Estate Profit, and Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

I



result of Defendants' conduct before, during and after Hurricane Georges,

continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

'nedical expenses, damage to their real property and personal possessions, loss

ilcome, loss of capacity to earn income, mental anguish, pain and suffering

loss of enjoyment of life a propensity for additional medical illness, a

1.:,finable fear of contracting illness in the future all of which are expected to

,i-itinue into the foreseeable future.

rf) This date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

:asbestos and other particulates and toxic substances. Defendants' conduct is

ilso continuing to prevent Plaintiffs from freely enjoying their properties.

Related Litigation

In 1999, local residents and workers filed a class action ("HentY) against all the

';,..nciants in this case except SCRG in a case styled Henry v. St. Croix

,Alurnina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

/wiry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

iejinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing
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said substances from reaccumulating on the island.

105. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of
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Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

114. Residential communities are also located just north of the refinery.

115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of all Defendants constitute a public nuisance.

121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

122. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

123. Plaintiffs are entitled to damages as a result, thereof.
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124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. All Defendants' actions constitute a private nuisance and/or a trespass.

126. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

127. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their
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property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

139. For many years before Hurricane Georges hit St. Croix, Defendants knew and
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understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

141. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

151. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See
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Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

i
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and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
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extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.
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181. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

188. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

189. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: December 3, 2015 BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MOZELLE COLON HENLEY, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my

SUBSCRIBED AND SWORN TO

Before me this /0 day o rte.ca

vARY PUBLIC
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VERIFICATION

I, ROLANDO HUERTAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

NE V. STANLEY

-

YV 1 N

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13.2019

ROLAND UERTA

40,iP
F2`( PU IC
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4 IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MARY HENRY, JOSEPHAT HENRY and
MICHAEL HENRY,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
flkla CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARY HENRY, JOSEPHAT HENRY and MICHAEL HENRY, by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARY HENRY is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff JOSEPHAT HENRY is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff MICHAEL HENRY is a resident of St. Croix, United States Virgin Islands.

5. Plaintiffs JOSEPHAT HENRY and MARY HENRY are husband and wife.

6. Plaintiff JOSEPHAT HENRY and MARY HENRY are the parents of Plaintiff

MICHAEL HENRY.

7 Plaintiff MARY HENRY was born April 28, 1942.

8. Plaintiff JOSEPHAT HENRY was born March 4, 1939.
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9. Plaintiff MICHAEL HENRY was born June 2, 1979.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 121 Estate Profit Hills, St. Croix, United

States Virgin Islands.

11. Plaintiff MARY HENRY resided at No. 121 Estate Profit Hills from 1976 to the

present.

12. Plaintiff JOSEPHAT HENRY resided at No. 121 Estate Profit Hills from 1976 to

the present.

13. Plaintiff MICHAEL HENRY resided at No. 121 Estate Profit Hills from birth to the

present.

14. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 121 Estate Profit Hills, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.C.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

i
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49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

56. Plaintiffs' home, yard, and personal propertywas coated in the Red Dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

57. Specifically, Plaintiff MARY HANRY incurred costs of cleaning the red dust from

No. 121 Estate Profit Hills, including cleaning out and refilling the cistern with

usable water. Plaintiff had to clean the roof, the inside and outside of the house

and replace furniture, curtains, and clothing and linens. Plaintiff was deprived of

the use of the real property and this caused her emotional distress and because

she was covered in Defendants' industrial waste.
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58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

60. Specifically, Plaintiff MARY HENRY suffered from rash, irritable skin and red, itchy

eyes.

61. Specifically, Plaintiff JOSEPHAT HANRY suffered from rash, irritable skin and red,

itchy eyes.

62. Plaintiff MICHAEL HENRY suffered from rash, irritable skin and red, itchy eyes.

63. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in Red Dust.

64. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

65. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.
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C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.
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76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

90. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

4

i
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99. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 121 Estate Profit Hills to this date any time

there is a strong wind or the red dust piles are worked on.

100. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 121 Estate Profit Hills and contaminated their cistern

and vegetation.

101. As a result, red dust continued to blow into No. 121 Estate Profit Hills and caused

damage to the personal and real property of Plaintiffs who continue to reside in the

affected area, No. 121 Estate Profit Hills and continues to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

102. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering and

loss of enjoyment of life a propensity for additional medical illness, a reasonable

fear of contracting illness in the future all of which are expected to continue into

the foreseeable future.
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D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

105. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.
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106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

114. Residential communities are also located just north of the refinery.

115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.
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118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of all Defendants constitute a public nuisance.

121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

122. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.1.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

123. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. All Defendants' actions constitute a private nuisance and/or a trespass.
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126. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

127. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

I
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

141. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

151. As a result, Plaintiffs have been damaged as alleged, herein.

: Negligence as to All D

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

157. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

I
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical
compensable if Antilles' co
outrageous is rejected. If ap
emotional distress, appellants
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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188. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

189. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: 3 9

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARY HENRY being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

MARY HENRY

SUBSCRIBED AND SWORN TO

Before me this .0,3_ day of

V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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Y NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My ommission Expires February 13,
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VERIFICATION

I, JOSEPHAT HENRY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

C 2019



VERIFICATION

I, MICHAEL HENRY, being fully sworn, state that I have read the allegations

unstained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

,),irsonal situation, including my personal and property damages are true and correct to

best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

) tority to file this lawsuit on my behalf.

Before me this gay of
1-.e..er-d-tail

, 2016.

LnA-
NOTARYt PUBLIC

MICHAEL HENR

inNOELLE BRITT
An.
?I Commission # FF 907296

Expires August 5, 2019
AW Bonded T)u TirlF gin ke.4ancil IC03954019
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Plaintiffs,

LP

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

Defendants.

VERIFIED COMPLAINT

Plaintiffs INOCENCIA GREEN and JOEL SEVERINO GREEN, by and througt-

,...idersigned counsel, file their Verified Complaint and respectfully represent to the

as follows:

This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

Plaintiff Inocencia Green is a resident of St. Croix, United States Virgin Islands.

Plaintiff Joel Severino Green is a resident of New Rochelle, NY.

Plaintiffs Inocencia Green is the mother of Plaintiff Joel Severino Green.

ti Plaintiff Inocencia Green was born July 4, 1954.

Plaintiff Joel Severino Green was born April 29, 1995.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 129 Clifton Hill, St. Croix, United

States Virgin Islands.

8. Plaintiff Inocencia Green resided at No. 129 Clifton Hill at the time of Hurricane

Georges and until 2007 when she moved to No. 108 Estate Profit. Plaintiff

Inocencia Greene has resided at No. 108 Estate Profit from 2007 to date.

9. Plaintiff Joel Severino Green resided at No. 129 Clifton Hill at the time of

Hurricane Georges and until 2007 when he moved to No. 108 Estate Profit.

Plaintiff Joel Severino Green resided at No. 108 Estate Profit until 2014.

10. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 26 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



i

Green, et al. lnocencia v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 3.
12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
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party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

11
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liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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4,Iumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

In color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

he byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

ndistinguishable in color and texture from bauxite. The MSDS for red mud

,--rates that it can cause "severe irritation and burns [of eyes], especially when

"can cause severe irritation [of skin], especially when wet," and "can cause

,-rit-ation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

r-operty and can stain it.

From the beginning of the alumina refinery's operations, the red mud was stored

Nith coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

te. uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.
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37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

I
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Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than
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hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust
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consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 129

Clifton Hill including cleaning out the cistern and refilling the cistern with usable

water. Plaintiffs had to clean and replace furniture, clothes, curtains, bedding,

and beds. Plaintiffs suffered from emotional distress because they were covered

in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

59. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the
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Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
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that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and



Green, et. a/. lnocencia v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15.

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 108 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did
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so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff Inocencia Green's home at No. 108 Estate Profit and

contaminated her cistern and property.

94. As a result, Red Dust continued to blow into No. 108 Estate Profit and cause

damage to the personal and real property of Plaintiff Inocencia Green who

continues to reside at No. 108 Estate Profit, and Plaintiff Inocencia Green

continuea to inhale Defendants' industrial waste. Plaintiff also suffered from

emotional distress and anxiety as a result of damage to her real property and

dwelling and as a result of exposure to the released industrial waste, including

bauxite.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to emotional distress,

expenses, damage to their real property and personal possessions, loss of

income, loss of capacity to earn income, mental anguish, pain and suffering and

loss of enjoyment of life a propensity for additional medical illness, a reasonable

fear of contracting illness in the future all of which are expected to continue into

the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiff Inocencia Green to

Red Dust, bauxite, asbestos and other particulates and toxic substances.

Defendants' conduct is also continuing to prevent Plaintiff from freely enjoying

her property.
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D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property
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located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous
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condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of all Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

116. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. All Defendants' actions constitute a private nuisance and/or a trespass.

120. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, all Defendants have wrongfully and unreasonably interfered with
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Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other
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property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

COUNT V: Intentional Infliction of Emotional Distress



Green, et. al. Inocencia v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23.

water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded
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as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

T VII: Nealiaenc

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.
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148. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

161. SCRG owned and/or operated the alumina refinery.
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162. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further
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bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,
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be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary
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losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to
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reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
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bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a
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substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: December 4, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, INOCENCIA GREEN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

INOCENCIA GR

SUBSCRIBED TO

Before me this ecember, 2015.

ARY PUBLIC

AND SWORN

14-1 day of D

YVONNE V. STANLEY

Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February
13, 2019



0, P

VV. E V.
STANLEY

Notary Public
St Croix, U.S. Virgin Islands

NP -16-15
My Commission

Expires February 13, 2019
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VERIFICATION

I, JOEL SEVERINO GREEN, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

RINO GREEN

SUBSCRIBED AND SWORN TO

Before
-

Before me this, day o ,
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1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

SYLVIA JOSEPH

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
1/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff SYLVIA JOSEPH, by and through undersigned counsel, files her Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Sylvia Joseph is a resident of Bayton, Texas.

3. Plaintiff was born March 24, 1942.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 114 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 114 Clifton Hill at the time of Hurricane Georges and

continuously thereafter until August 2004.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 114 Clifton Hill,
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which is located in one of the following six communities adjacent to and

downwind from the St. 'Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencdre International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminunl "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approXimately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly corftrol the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

I
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 114 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the home from Red Dust. Plaintiff had to clean and repaint

roof at considerable expense. Plaintiff also lost a valuable fruit tree that died

because of the Red Dust. Plaintiff suffered from emotional distress because she

was covered in Defendants' industrial waste.

50. Specifically, Plaintiff suffered from respiratory distress and developed bronchial

asthma and bronchial pneumonia as a result of exposure to Defendants'

industrial waste.

51. The Red Dust consisting of red mud and bauxite and other particulates blew into
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Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of the cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

58. All of Plaintiffs personal items, such as her clothes, furniture, curtains, etc. were

covered by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

61. Wheh Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as

a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness and a reasonable fear of contracting illness in the

future, all of which are expected to continue into the foreseeable future.
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D. Related Litigation

75. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Horny v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

76. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

77. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

78. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property
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located in one of the six communities described above, and have suffered and

'continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

79. Plaintiff did not opt out of the Henry class.

80. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

81. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

COUNT I: Abnormally Dangerous Condition

82. Plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth

herein verbatim.

83. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

84. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

85. Residential communities are also located just north of the refinery.

86. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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87. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

88. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

89. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

90. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-89 as if set forth

herein verbatim.

91. The actions of all Defendants constitute a public nuisance.

92. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

93. The actions of all Defendants violated the statutes of the Virgin Islands
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

99. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiffs body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

107. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim
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109. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

116. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

mind, body, and property.

117. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

121. As a result, Plaintiff has been damaged as alleged, herein.

122. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute negligence that damaged Plaintiff.

124. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

125. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

126. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

127. Glencore knew and/or should have that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff and Plaintiffs property.

128. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

129. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

130. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

131. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and her property.

132. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

135. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiff and her property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

137. SCRG owned and/or operated the alumina refinery.

138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

141. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See



4

4

Joseph, Sylvia v. St. Croix Alumina LLC, et al., Civil No
VERIFIED COMPLAINT
Page 25

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

145. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

146. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,
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and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

147. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
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extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

149. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her homes and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

150. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.
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151. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

152. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 11, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

Lee J. Win; Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SYLVIA JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 2,3 day of December, 2015.

ARY PUBLI
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

BENJAMIN M. MARTINEZ, ANA FABIO, SAMUEL CIVIL NO:
MARTINEZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

Iked Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs BENJAMIN M. MARTINEZ, ANA FABIO, and SAMUEL MARTINEZ, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1.

2.

3.

4.

5.

6.

7

8.

This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

Plaintiff BENJAMIN M. MARTINEZ is a resident of St. Croix, United States Virgin

Islands.

Plaintiff ANA FABIO is a resident of St. Croix, United States Virgin Islands.

Plaintiff SAMUEL MARTINEZ is a resident of Orlando, Florida.

Plaintiffs BENJAMIN M. MARTINEZ is the father of Plaintiff SAMUEL MARTINEZ

Plaintiff BENJAMIN M. MARTINEZ was born August 20, 1954.

Plaintiff ANA FABIO was born July, 5, 1961.

Plaintiff SAMUEL MARTINEZ was born October 14, 1990.
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At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 70 Clifton Hill, St. Croix, United States

Virgin Islands.

10. Plaintiffs BENJAMIN MARTINEZ and ANA FABIO resided at No. 70 Clifton Hill,

from 1983 to date.

11. Plaintiff SAMUEL MARTINEZ resided at No. 70 Clifton Hill at the time of Hurricane

Georges up to about 2001.

12. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 70 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

oi
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15. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the



BENJAMIN M. MARTINEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

48. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, plants, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to repaint their vehicles because of red dust residue.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as a

result of the release.
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67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.



BENJAMIN M. MARTINEZ, et. al. v. 3t. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT '
Page 14

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

88. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

90. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

93. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 70 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

94. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 70 Clifton Hill and contaminated their cistern and

vegetation.

95. As a result, red dust continued to blow into No. 70 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 70 Clifton Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
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96. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue damage to their real

property and personal possessions, mental anguish, pain and suffering and loss

of enjoyment of life a propensity for additional medical illness, a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

97. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

98. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

99. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and



BENJAMIN M. MARTINEZ, et. al. v. St. Croix Alumina LLC, et al,, Civil No.
VERIFIED COMPLAINT
Page 18

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

100. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

101. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

102. Plaintiffs did not opt out of the Henry class.

103. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

104. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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105. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajil persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

106. Plaintiffs repeat and re -allege each allegation of Paragraph 1-105 as if set forth

herein verbatim.

107. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

108. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

109. Residential communities are also located just north of the refinery.

110. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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111. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

112. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

113. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. The actions of Defendants constitute a public nuisance.

116. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.
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117. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

118. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' actions constitute a private nuisance and/or a trespass.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

123. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.
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125. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

126. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

127. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

128. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

129. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

130. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.



BENJAMIN M. MARTINEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

131. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

133. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

134. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

135. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

136. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

137. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

I
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138. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

139. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

140. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

141. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

142. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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143. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

146. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. The actions of Defendants constitute negligence that damaged Plaintiffs.
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149. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

150. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

151. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

152. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

153. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

154. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.



I

I

BENJAMIN M. MARTINEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

158. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

159. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

160. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

161. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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162. SCRG owned and/or operated the alumina refinery.

163. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

164. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

165. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

166. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

167. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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168. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

169. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

170. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases



BENJAMIN M. MARTINEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.VERIFIED COMPLAINT
Page 30

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

171. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

172. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

I

I
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

173. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, CM
in the absence of physical
compensable if Antilles' con
outrageous is rejected. If ap
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

174. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

175. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

176. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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177. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

178. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

179. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

180. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

181. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

182. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

183. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

184. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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185. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

186. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

187. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: :3 9

RESPECTFULLY SUBMITTED,

LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plainti

BY:

Lee ,MR'6hn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, BENJAMIN M. MARTINEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 5 day of , 2016.

MIN M. MARTIN

Y_Orr E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019
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Notary Public
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NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ANA FABIO, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 11(17t,, 2016.

J-JSPWY. STANLEY
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SAMUEL MARTINEZ

MARGARET HENRY-BROWNE

NOTARY PUBLIC
~STATE OF FLORIDA

Comm# EE866796
AVE Of° Expires 1/21/2017
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VERIFICATION

I, SAMUEL MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
L

Before me this (9 day of dJ CU-42016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

BRENDA H. RIVERA, LEONARD RODRIGUEZ,
and BRANDON LEE FELICIANO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs BRENDA H. RIVERA, LEONARD RODRIGUEZ, and BRANDON LEE

FELICIANO by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff BRENDA H. RIVERA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff LEONARD RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff BRANDON LEE FELICIANO is a resident of St. Croix, United States

Virgin Islands.

5. Plaintiffs BRENDA H. RIVERA and LEONARD RODRIGUEZ are common law

spouses.
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Plaintiffs BRENDA H. RIVERA and LEONARD RODRIGUEZ are the parents

and/or stepparents of Plaintiffs BRANDON LEE FELICIANO.

7. Plaintiff BRENDA H. RIVERA was born February 2, 1976.

8. Plaintiff LEONARD RODRIGUEZ was born October 17, 1978.

9. Plaintiff BRANDON LEE FELICIANO was born March 14, 1996.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 48 Harvey Projects, St. Croix, United

States Virgin Islands.

11. Plaintiff BRENDA H. RIVERA resided at No. 48 Harvey Projects from March,

1998 to 2002 when she moved to No. 165 Profit Hills, where she has continually

resided from 2002 to date.

12. Plaintiff LEONARD RODRIGUEZ resided at No. 48 Harvey Projects from March,

1998 to 2002 when he moved to No. 165 Profit Hills, where he has continually

resided from 2002 to date.

13. Plaintiff BRANDON LEE FELICIANO resided at No. 48 Harvey Projects from

March, 1998 to 2002 when he moved to No. 165 Profit Hills, where he has

continually resided from 2002 to date.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 48 Harvey Projects and No. 165 Profit Hills, which are located in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

6
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."
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33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when
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wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to



Brenda H. Rivera, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

4
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property was coated in the Red Dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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57. Specifically, Plaintiff BRENDA H. RIVERA incurred costs of cleaning the red dust

from No. 48 Harvey Projects, including cleaning out and refilling the cistern with

usable water. Plaintiff had to clean the roof, the inside and outside of the house

and replace furniture, curtains, and clothing and linens. Plaintiff was deprived of

the use of the real property and this caused her emotional distress and because

she was covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, skin and eye rash and

irritation.

60. Specifically, Plaintiff BRENDA H. RIVERA suffered from irritable skin and eyes.

61. Specifically, Plaintiff LEONARD RODRIGUEZ suffered from irritable skin and

eyes.

62. Plaintiff BRANDON LEE FELICIANO suffered from irritable skin and eyes.

63. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in Red Dust.

64. Plaintiffs had to purchase water as a result of their cisterns being contaminated.
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65. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.
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72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.
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89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

90. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

1

I
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96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

99. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 165 Estate Profit Hills to this date any

time there is a strong wind or the red dust piles are worked on.

100. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 165 Estate Profit Hills and contaminated their

cistern and vegetation.

101. As a result, red dust continued to blow into No. 165 Estate Profit Hills and caused

damage to the personal and real property of Plaintiffs who continue to reside in

the affected area, No. 165 Estate Profit Hills and continues to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a
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result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

102. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

105. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

: Abnormally Dangerous

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

114. Residential communities are also located just north of the refinery.
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115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of all Defendants constitute a public nuisance.
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121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

122. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

123. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. All Defendants' actions constitute a private nuisance and/or a trespass.

126. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

127. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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NT IV: Negligence as to Defendants Alco

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

COU a, SCA and SCRG only
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135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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141. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
1

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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151. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish
.

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage° recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or



Brenda H. Rivera, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

188. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

189. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: 3f

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

I BY:

Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, BRENDA H. RIVERA being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BRENDA H. RIVERA

SUBSCRIBED AND SWORN TO

YVONNf V. STANLEY
Ndtary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13. 2019



Before me this ,2(L-1 day of

AtPi
AlCr

YVU NE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019
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VERIFICATION

I, LEONARD RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LEONA

SUBSCRIBED AND SWORN TO

ARY BLIC
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VERIFICATION

I, BRANDON LEE FELICIANO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

DON LEE FELICIANO

SUBSCRIBED AND SWORN TO

Before me this 1 day of , 2016.

V. STANL
Public

St. Crdix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SYBIL SWANSTON MCKENZIE, ARLENE CIVIL NO:
SWANSTON and ISRAEL DENNIE

.
Red Dust Docket

Plaintiffs,
ACTION FOR DAMAGES

v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs SYBIL SWANSTON MCKENZIE, ARLENE SWANSTON and ISRAEL

DENNIE, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SYBIL SWANSTON MCKENZIE is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff ARLENE SWANSTON is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff ISRAEL DENNIE is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff SYBIL SWANSTON MCKENZIE is the mother of Plaintiff ARELENE

SWANSTON and grandmother of Plaintiff ISRAEL DENNIE.
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5. Plaintiff ARLENE SWANSTON is the mother of Plaintiff ISRAEL DENNIE

7. Plaintiff SYBIL SWANSTON MCKENZIE was born November 9, 1943.

8. Plaintiff ARLENE SWANSTON was born March 14, 1975.

9. Plaintiff ISRAEL DENNIE was born March 25, 1995.

10. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 7A Clifton Hill, St. Croix, United

States Virgin Islands.

11. Plaintiff SYBIL SWANSTON MCKENZIE resided at No. 7A Clifton Hill at the time

of Hurricane Georges and continuously thereafter up to today.

12. Plaintiff ARLENE SWANSTON resided at No. 7A Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

13. Plaintiff ISRAEL DENNIE resided at No. 7A Clifton Hill at the time of Hurricane

Georges and continuously thereafter up to today.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 7A Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

4
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.
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Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

ViALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

uorty to this lawsuit

G!encore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

2:3 Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

:he height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by



Mckenzie, Sybil, et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 5

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acguisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

4
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with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung
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down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the
°

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the
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asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion
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of red mud during storms.

In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

ricanes.

B Hurricane Georges

Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

1-E, red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

Just, coal dust and other particulates or remove and/or secure asbestos.

Hurricane Georges struck St. Croix on September 21, 1998.

t'ecause Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On



,-,.-formation and belief, Defendants hired a third party to measure the red mud

niies after Hurricane Georges but Defendants have concealed this evidence.

Plaintiffs' home, yard, and personal property was coated in the red dust

insisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

Specifically, Plaintiffs SYBIL SWANSTON MCKENZI, ARLENE SWANSTON and

,SRAEL DENNIE incurred costs of cleaning the Red Dust from No. 7A Clifton Hill

41cluding cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean and replace furniture, clothes, curtains, bedding, and

plants, repaint the roof and walls, clean kitchen cabinets. Plaintiffs suffered from

'motional distress because they were covered in Defendants' industrial waste.

58 The Red Dust consisting of red mud and bauxite and other particulates blew into

Raintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

Specifically, Plaintiff SYBIL SWANSTON MCKENZIE suffered from respiratory

distress.

Specifically, Plaintiff ISRAEL DENNIE suffered from respiratory distress.

Specifically, Plaintiff ARLENE SWANSTON suffered from respiratory distress.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.
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64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.
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72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same
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and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

90. The ALCOA Defendants further concealed from Plaintiffs the true extent of the
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toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substancps at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.
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97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighb9rhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

99. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 7A Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

100. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 7A Clifton Hill and contaminated their cistern and

vegetation.

101. As a result, Red Dust continued to blow into No. 7A Clifton Hill and cause

damage to the personal and real property of Plaintiffs who continue to reside at

No.7A Clifton Hill and Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

102. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering
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and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the futurp all of which are expected to

continue into the foreseeable future.

103. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

104. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

105. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

106. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
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Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

107. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

108. Plaintiffs did not opt out of the Henry class.

109. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

110. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

111. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

112. Plaintiffs repeat and re -allege each allegation of Paragraph 1-111 as if set forth

herein verbatim.

113. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

114. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

115. Residential communities are also located just north of the refinery.

116. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

117. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

118. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

119. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute a public nuisance.

122. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

123. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

124. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. All Defendants' actions constitute a private nuisance and/or a trespass.
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127. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

128. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

129. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

132. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

133. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other .
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particulates from Plaintiffs' neighborhood.

Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

-f 37. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

10 For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.



C
5

t

I

Long before Hurricane Georges, Defendants knew that wind, rain and/or
flooding, and other physical disturbances could release bauxite, red mud
asbestos and other particulates from the alumina refinery into Plaintiffs'
neighborhood.

'2 For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

plowing into Plaintiffs' neighborhood.

1-1'5 Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

ciean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

147. Years after learning that emissions from the alumina refinery presented high risk
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of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
Defendants continue to allow bauxite, red mud, asbestos and other particulates
to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'
minds, bodies, and property.

148. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and
outrageous conduct that exceeds all bounds of decency such that it is regarded
as atrocious and utterly intolerable in a civilized society; and (3) caused the
Plaintiffs to suffer from severe emotional distress.

149. As a result of Defendants' outrageous and callous disregard for the health,
safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as
alleged herein, including severe emotional distress and physical ailments
resulting from such distress.

on of Emotional

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth
herein verbatim.

151. In the alternative to intentional infliction of emotional distress, the actions of all
Defendants constitute the negligent infliction of emotional distress. Defendants
owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally
hazardous condition, through the common law, and through statutory and
regulatory obligations to prevent hazardous material from escaping from its
facility; (2) Defendants breached its duty; and (3) as a direct and proximate result
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of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
152. As a result, Plaintiffs have been damaged as alleged, herein.

153. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-152 as if set forth
herein verbatim.

154. The actions of Defendants constitute negligence that damaged Plaintiffs.
155. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

156. Glencore failed to secure and/or properly store or maintain bauxite and/or red
mud and/or asbestos and other particulates. Glencore also continued to supply
bauxite to the successive owners and/or operators of the refinery without
adequately warning and/or ensuring that those successors properly stored and/or
maintained the bauxite and/or red mud and or removed the asbestos and other
particulates.

157. Glencore's conduct fell below the standard of care of a reasonable property
owner and/or operator in similar circumstances.

158. Glencore knew and/or should have known that its failure to secure the bauxite
and red mud and related particulates at the alumina refinery and remove the
asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

159. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow
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into nearby neighborhoods and damage Plaintiffs and their properties.
160. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and
related particulates on the premises or to remove the asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable
property owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the
bauxite and red mud and related particulates at the alumina refinery and remove
the asbestos would allow these toxic and irritating materials to blow freely into
Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related
particulates at the alumina refinery and failure to remove the asbestos caused
the toxic and irritating dusts to blow into nearby neighborhoods and damage
Plaintiffs and their property.

164. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
the bauxite and red mud and related particulates at the alumina refinery and
failed to remove asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow
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freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.
167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic
and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and
their properties.

168. SCRG owned and/or operated the alumina refinery.

169. SCRG failed to properly store and/or secure bauxite, red mud, related
particulates and asbestos on the premises.

170. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

171. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

172. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
173. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described
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in Comments c to e. It is not essential to a cause of action that pecuniary loss
result. Furthermore, damages can be awarded although there is no impairment
of a bodily function and, in some situations, even though the defendant's act is
beneficial." See id. at cmt. a.

174. The general rule is that if an actor's negligent conduct causes bodily harm, he is
also liable for the emotional disturbance resulting from the bodily harm, as further
bodily harm resulting from the emotional disturbance. See RESTATEMENT
(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional
disturbance resulting from the bodily harm itself, but also includes such
disturbance resulting from the conduct of the actor." See id. cmt. e.

175. Under Restatement § 905, comment b, as an element of damages for a tort, a
plaintiff can also recover for anxiety-independent of physical injury-if this is the
expectable result of the defendant's tortious act or if the defendant intended that
result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
extent of liability for this sort of emotional distress is increased if the actor's
conduct is reckless rather than merely negligent. See Illustration 8. In some
cases fear and anxiety alone are a sufficient basis for the action, as when the
defendant has assaulted the plaintiff or trespassed on her property. See
Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

176. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not
totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

I

.
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§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the
members of the household are distinct grounds of compensation for which in
ordinary cases the person in possession is allowed to recover in addition to the
harm to his proprietary interests." See id. cmt. on subsection 1.

77. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded
that claims for nuisance and property damage are also sufficient to support a
claim for mental

-anguish -personal-injury damages, even in the absence of
physical injury when they result in pecuniary loss or when the tortfeasor engages
in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.
Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
station and "Plaintiffs further allege that the gasoline subsequently migrated into
the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
properties currently or formerly owned or occupied by plaintiffs." See id. at 96.
Chevron moved for summary judgment on claims for recovery of "emotional
distress" because there was no proof of physical injury or physical
endangerment. See id. The court, relying on §§ 905 and 939, determined these
sections allowed, under the facts of the case, for the recovery of mental anguish
in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,
and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.
327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
recoverable for trespass, nuisance, and negligence claims arising out of gasoline
rlicrharne frnm I ISTR1
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178. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
the result of dust pollution emanating from the defendant's ginning mill. See id.
The court upheld the right to seek damages for injury to real property as well as
for personal discomfort, annoyance, nervous distress and mental anguish. See
id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where
there is no physical injury suffered. See id. (collecting cases).

179. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate
division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court
reasoned:

"The Restatement considers several hours worrying about securingshelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'suggestion that in the absence of physical injury, emotional distressis only compensable if Antilles' conduct was intentional orextremely outrageous is rejected. If appellees only recovereddamages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, thissection is inapplicable.

Antilles Ins., 30 V.I. at 257.
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180. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

181. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

182. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly



i

`o!uasie 6u!pniou! Jaiem punoi6aqi ui suospd jo slaAalpalenala alGAA waqi

pen!wpe osie Aaqi .sno!Aqopue uado seen luawu!ewoojo Noel pue uowpuoo

_mod all leg' Tailpapiwpe Aaqi .Tuawupwoo Auepapagai Jabuoi ou ewe

Tuawupluoo aql Teigy papnpuiisuosew jo Jaqwnue Joj ruezeq leTuawuagnua

ue swasald puepaz!!!qels aq wogs puepwanoounsi ewe lesodsm

anp!sei al!xneq Tuaunoaq} jo Lioniu leql pau!LupeAaqi'L9/ -1700Z 'IoN aseo

u! sped palnds!punjo luawaiels e pegeooiy pue `dos `uoge6!1!!JeLnoue ul

.anp!sw al!xneq aq1 to al!xneq

aims of moq 6upap!suooul swap!sw anpunaunsan 4o suogoaTald pue /claps

eta Tun000e ow! Nool.JOAOU aq pan!wpe `A.laugajaql too Jabeuew iquawual!nua

ue se Aipedeo s!L!u! Veig -AN`s!qi ai!dsaa.sewe Tsnp-q6N len.ualod

ul papbei wann-sNsewisnp lsnf Tou-siole4sailinj Tull pauppe vela
.Jea6 J8A00 pue`spia!qs aoej `sAsewlsnp `sJolai!dswpapnpu! ieql Tuawd!nba

Aiajes panssiOJOM anp!sw al!xneqpue awcneq paipueqoqm lauuosJad weld

suo!ss!wa upluoo of sdaisou )!ool Alauliaaqi---Tsnp

pal Inoqe sioqq6!auwag. sTuieldwoo apdsappue-suo!ss!wa anOnjaonpai

of pue uo!soia pup luanaidof sleo!waqoql!M paleall to piano° aqmoo sand
pnw-pat ieql panmpesivawnoop uoReolldde-oupwiedA ami au Ae 844
Li! [4snp pal] jo aouasaidaqi BuReo!pu! 'gelsaqi. jo SWJE pue `saoej.'pip al!qm
eql OJOM os puepat palms OJOM uoRelaban4o saipueiq an Tunpunoj pue
klaugaH NT jouoipadsu! Rau.e papnpuoo NzoiA`saaloap aueop_inHwoos

"98 I-

.-1781.

'CC3 I-

-aueopmq aq} nue Jallews
ZE e6ed

INIV1d1NO3 031d1113A 011 MO "Ie la '017 eu!wniVxpio '1s -A 78-1a Nifs `ague4on



I

Mckenzie, Sybil, et. al. v. St. Croix Alumina LLC, et al., Civil No.VERIFIED COMPLAINT
Page 33

selenium and lead, along with elevated pH levels.

186. The Refinery had prior knowledge about its dangerous industrial waste escaping.
Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
bauxite that was particularly susceptible to dusting. Internal documents show
that the bauxite-storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
enclose the building, except for using "plastic curtains."

187. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

188. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

189. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

190. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

191. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

192. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.
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193. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: February 18, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plainti

BY:

Lee--rFitfin, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

I

.



IL-ut-6010c&NA4Cq-SYBI IE

IV At:'kY PUBLIC
,..YV NE STANLEY

Nota Public
St. Croix, U. Virgin Islands

NP 1-15
My omission tan s February 13,

Vickenzie, Sybil, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
age 36

VERIFICATION

I, SYBIL SWANSTON MCKENZIE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this le( day of , 2016.

C

V.

ry
S.

-1(

)irt 2019

SWANSTON MCKE
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VERIFICATION

I, ISRAEL DENNIE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this gig day of

ISRAEL DENNIE

, 2016.

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

LEA ROSA, MORAIMA ROSA and LEA ROSA as CIVIL NO:
Personal Representative of HECTOR ROSA
(Deceased), Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs LEA ROSA and MORAIMA ROSA, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LEA ROSA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff MORAIMA ROSA is a resident of Phoenix, Arizona.

4. Plaintiff LEA ROSA and HECTOR ROSA (deceased) were husband and wife.

5. Plaintiff LEA ROSA is the mother of Plaintiff MORAIMA ROSA.

6. Plaintiff LEA ROSA was born January 1, 1944.

7. Plaintiff MORAIMA ROSA was born September 20, 1978.
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8. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 60 Clifton Hill, St. Croix, United States

Virgin Islands.

9. Plaintiff LEA ROSA resided at No. 60 Clifton Hill from 1967 to the present.

10. HECTOR ROSA resided at No. 60 Clifton Hill from 1967 to the time of his death.

11. Plaintiff MORAIMA ROSA resided at No. 60 Clifton Hill at the time of Hurricane

Georges.

12. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 121 Estate Profit Hills, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

48. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

4

I
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49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

54. Plaintiffs' home, yard, and personal property was coated in the Red Dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

55. Specifically, Plaintiff LEA ROSA incurred costs of cleaning the red dust from No.

60 Clifton Hill, including cleaning out and refilling the cistern with usable water.

Plaintiff had to clean the roof, the inside and outside of the house and replace

furniture, curtains, and clothing and linens. Plaintiff was deprived of the use of the

real property and this caused her emotional distress and because she was covered

in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

58. Specifically, Plaintiff LEA ROSA suffered and continues to suffer from severe sinus

issues.



I

Lea Rosa, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

59. Specifically, HECTOR ROSA suffered from coughing and sneezing until his death.

60. Plaintiff MORAIMA ROSA suffered from skin rash all over her body.

61. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in Red Dust.

62. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

63. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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85. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

86. In reality, they failed to do so and failed to disclose this to SCRG.

87. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

88. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

89. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

90. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

91. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

92. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

93. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

94. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

95. SCRG did nothing to remove that asbestos for some three (3) years.

96. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

97. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 60 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

98. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 60 Clifton Hill and contaminated their cistern and

vegetation.

99. As a result, red dust continued to blow into No. 60 Clifton Hill and caused damage

to the personal and real property of Plaintiff LEA ROSA and her late husband

HECTOR ROSA who continue to reside in the affected area, No. 60 Clifton Hill

I
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and continues to inhale Defendants' industrial waste. HECTOR ROSA resided at

No. 60 Clifton Hill until his death. Plaintiffs also suffered from emotional distress

and anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

100. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and Plaintiff LEA ROSA continues to

suffer physical injuries, medical expenses, damage to their real property and

personal possessions, loss of income, loss of capacity to earn income, mental

anguish, pain and suffering and loss of enjoyment of life a propensity for additional

medical illness, a reasonable fear of contracting illness in the future all of which

are expected to continue into the foreseeable future.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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102. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

103. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine---who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

104. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

105. Plaintiffs did not opt out of the Henry class.

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of all Defendants constitute a public nuisance.
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119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

120. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

121. Plaintiffs are entitled to damages as a result, thereof.

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. All Defendants' actions constitute a private nuisance and/or a trespass.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

125. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

126. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

134. As a result, Plaintiffs have suffered damages as alleged, herein.

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

COUNT V: Intentional Infliction of Emotional Distress
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140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

146. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.
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151. The actions of Defendants constitute negligence that damaged Plaintiffs.

152. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

156. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating



I

Lea Rosa, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

165. SCRG owned and/or operated the alumina refinery.

166. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

167. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

169. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

170. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of



4

I

Lea Rosa, et a/. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

171. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

174. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

4
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175. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red-mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

187. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

189. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaint

DATED: 3 CI BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



Lea Rosa, etal. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

VERIFICATION

I, LEA ROSA, being fully sworn, state that I have read the allegations contained in

the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation as well as that of my late husband HECTOR ROSA, including our personal and

property damages are true and correct to the best of my knowledge and belief. I have

given Lee J. Rohn and Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YYONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

LEA ROSA

i



NOTARY BLIC

Michele Snyder
Notary Public

Maricopa County, Arizona
My Comm. Expires 01-04-19
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VERIFICATION

I, MORAIMA ROSA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MORAIMA ROSA

SUBSCRIBED AND SWORN TO

Before me this ar----aay of r:MAr uctArt-, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MONICA R. NAVARRO, CARLOS NAVARRO,
MICHELLE M. NAVARRO, MARILIN M.
NAVARRO, JESSICA M. NAVARRO, AND
JAHAIRA NAVARRO,

Plaintiffs,

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

v. JURY TRIAL DEMANDED

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs MONICA R. NAVARRO, CARLOS NAVARRO, MICHELLE M.

NAVARRO, MARILIN M. NAVARRO, JESSICA M. NAVARRO, AND JAHAIRA

NAVARRO, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Monica R. Navarro is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Carlos Navarro is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff Michelle M. Navarro is a resident of St. Croix, United States Virgir

Islands.

5. Plaintiff Marilin M. Navarro is a resident of Atlanta, Georgia.
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6. Plaintiff Jessica M. Navarro is a resident of Atlanta, Georgia.

7. Plaintiff Jahaira Navarro is a resident of St. Croix, United States Virgin Islands.

8. Monica R. Navarro is the mother of Plaintiffs Michelle M, Navarro, Marilin M.

Navarro, Jessica M. Navarro and Jahaira Navarro.

9. Plaintiff Monica R. Navarro was born May 13, 1970.

10. Plaintiff Carlos Navarro was born September 26, 1988.

11. Plaintiff Michelle M. Navarro was born July 27, 1995.

12. Plaintiff Marilin M. Navarro was born June 13, 1993.

13. Plaintiff Jessica M. Navarro was born September 2, 1988.

14. Plaintiff Jahaira Navarro was born February 7, 1991.

15. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 108-B Clifton Hill, St. Croix, United

States Virgin Islands.

16. Plaintiff Monica R. Navarro has owned No. 108-B Clifton Hill since 1995 and has

owned and resided there continuously to around 2006.

17. Plaintiff Carlos Navarro has resided at No. 108-B Clifton Hill from 1995 to around

2006.

18. Plaintiff Michelle M Navarro has resided at No. 108-B Clifton Hill from 1995 to

around 2006.

19. Plaintiff Marilin Navarro has resided at No. 108-B Clifton Hill from 1995 to around

2006.

i
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20. Plaintiff Jessica M. Navarro has resided at No. 108-B Clifton Hill from 1995 to

around 2006.

21. Plaintiff Jahaira Navarro has resided at No. 108-B Clifton Hill from 1995 to

around 2006.

22. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 108-B Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

23. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

25. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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26. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

27. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

28. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

29. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

30. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

31. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's
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operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

32. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

33. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

34. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

35. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

36. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

37. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

38. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

39. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

40. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

41. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

42. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

43. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

44. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

45. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

46. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

47. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

48. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

49. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust
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coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

50. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

51. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

52. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

53. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

54. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

I
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

55. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

56. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

57. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

58. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

59. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

60. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

61. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

62. Hurricane Georges struck St. Croix on September 21, 1998.

63. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

64. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

65. Specifically, Plaintiff Paula Arroyo, as owner of No. 108-B Clifton Hill, incurred

costs of cleaning the red dust from her home including cleaning out the cistern.

Plaintiff's walls and roof had to be repainted because of the red dust stains.
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Plaintiff lost an irreplaceable mango tree and avocado tree. Plaintiff Monica R.

Navarro was deprived of the use of her real property and this caused her

emotional distress and because she and her real property was covered in

Defendants' industrial waste.

66. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

67. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes, skin, and

respiratory tracts.

68. Specifically, Plaintiff Jessica M. Navarro suffered from skin rashes.

69. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

70. Plaintiffs had to purchase water as a result of their cistern being contaminated.

71. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

72. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red.Dust and had to be discarded.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the
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Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
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that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and
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being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or owriership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of

I



a

Navarro, Monica et al. v. St. Dix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

enjoyment of life a propensity for additional medical illness, a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

106. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

107. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

108. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
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and red mud blown during Hurricane Georges.

109. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

110. Plaintiffs did not opt out of the Henry class.

111. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

112. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

113. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]II persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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114. Plaintiffs repeat and re -allege each allegation of Paragraph 1-113 as if set forth

herein verbatim.

115. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

116. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

117. Residential communities are also located just north of the refinery.

118. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

119. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

120. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.
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121. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of all Defendants constitute a public nuisance.

124. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

125. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

126. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. All Defendants' actions constitute a private nuisance and/or a trespass.

129. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home
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and yard.

130. All Defendants' releape of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

131. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

134. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

135. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

136. Defendants SCA and Alcoa negligently and improperly used high-pressure water



Navarro, Monica et a/. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT '
Page 22

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property..

137. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

138. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

139. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

142. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

143. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud



Navarro, Monica et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT '
Page 23

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

144. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

145. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

146. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

147. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

148. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

149. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

I
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, gnd property.

150. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

151. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

154. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

155. Plaintiffs repe.at and re -allege each allegation of Paragraphs 1-154 as if set forth

herein verbatim.

156. The actions of Defendants constitute negligence that damaged Plaintiffs.

157. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

158. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

159. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

160. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

161. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

162. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the



I

Navarro, Monica et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

163. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

164. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

165. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

166. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

169. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

170. SCRG owned and/or operated the alumina refinery.

171. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

172. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

173. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

174. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

175. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment
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of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

176. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

177. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

178. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in



4

1

Vavarro, Monica et al. v. St. Croix Alumina LLC, et al., Civil No.
ERIFIED CbMPLAINT
'age 29

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

179. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish-personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

180. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

183. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

184. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

185. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
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and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

186. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

187. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

188. The Refinery had prior knowledge about its dangerous industrial waste escaping.
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Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

189. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in
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the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

190. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount bauxite and red mud that escaped the

Refinery during the hurricane.

191. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

192. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

193. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

194. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

195. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix
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so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: February 18, 2016 BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MONICA NAVARRO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

C 2019
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VERIFICATION

I, CARLOS NAVARRO being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

YVONNE ifi: STANLEY
Notary Public

St Croix.1.1.1. Virgin islands
NP -16-15

My Commission Expires February 13.2019

-ezzezz-et
CARLOS NAVARRO
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VERIFICATION

I, MICHELLE M. NAVARRO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ICHELLE M. N

SUBSCRIBED AND SWORN TO

Before me this day of

E V. STANLEY
buy Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, MARILIN M. NAVARRO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ,!? day of , 2016.

MARILIN M. NAVARRO
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VERIFICATION

JESSICA NAVARRO, being fully sworn, state that I have read the allegations

:(:: lined in the foregoing VERIFIED COMPLAINT and know that the facts relating to

r()+, 'personal situation, including my personal and property damages are true and correct

rie best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC
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Rotary Public
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VERIFICATION

I, JAHAIRA NAVARRO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

PUBLIC

YVONA V. STANLEY

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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EROILDA MARTINEZ, CARMELO AYALA, ELI S.
MARTINEZ, SR., MARIA J. MARTINEZ,
INDIVIDUALLY, YHADIRA N. MARTINEZ,
ELISAMARIE MARTINEZ and ELI S. MARTINEZ,
JR.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES
Plaintiffs,

v.
JURY TRIAL DEMANDED

Defendants.

VERIFIED COMPLAINT

Plaintiffs EROILDA MARTINEZ, CARMELO AYALA, ELI S. MARTINEZ, SR.,

MARIA J. MARTINEZ, YHADIRA N. MARTINEZ, ELISAMARIE MARTINEZ and ELI S.

MARTINEZ, JR, by and through their undersigned counsel, file their Verified Complaini
and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EROILDA MARTINEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CARMELO AYALA is a resident of Orlando, Florida.

4. Plaintiff ELI S. MARTINEZ, SR. a resident of Tioga, North Dakota.

5. Plaintiff MARIA J. MARTINEZ is a resident of Tioga, North Dakota.
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6. Plaintiff YHADIRA N. MARTINEZ is a resident of Tioga, North Dakota.

7. Plaintiff ELISAMARIE MARTINEZ is a resident of Tioga, North Dakota.

8. Plaintiff ELI S. MARTINEZ, JR. was born January 28, 1998.

9. Plaintiff EROILDA MARTINEZ is the mother of CARMELO AYALA and ELI S.

MARTINEZ, SR.

10. Plaintiff MARIA J. MARTINEZ is the wife of ELI S. MARTINEZ, SR.

11. Plaintiffs ELI S. MARTINEZ, SR. and MARIA J. MARTINEZ are the parents of

YHADIRA N. MARTINEZ, ELISAMARIE MARTINEZ, and ELI S. MARTINEZ, JR.

12. Plaintiff EROILDA MARTINEZ was born January 24, 1943.

13. Plaintiff CARMELO AYALA was born November 12, 1984.

14. Plaintiff ELI S. MARTINEZ, SR. was born November 7, 1974.

15. Plaintiff MARIA J. MARTINEZ was born November 27, 1975.

16. Plaintiff YHADIRA N. MARTINEZ was born August 12, 1994.

17. Plaintiff ELISAMARIE MARTINEZ was born February 20, 1996.

18. Plaintiff ELI S. MARTINEZ, JR. was born January 28, 1998.

19. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 105 Estate Clifton Hill, St. Croix,

United States Virgin Islands.

20. Plaintiff EROILDA MARTINEZ has owned No. 105 Estate Clifton Hill since 1968

and has owned and resided there continuously to date.

Plaintiff CARMELO AYALA resided at No. 105 Estate Clifton Hill at the time of

Hurricane Georges and up to 2006.

4
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22. Plaintiff ELI S. MARTINEZ, SR. resided at No. 105 Estate Clifton Hill at the time

of Hurricane Georges and up to 2000.

23. Plaintiff MARIA J. MARTINEZ resided at No. 105 Estate Clifton Hill at the time of

Hurricane Georges and up to 2000.

24. Plaintiff YHADIRA N. MARTINEZ resided at No. 105 Estate Clifton Hill at the time

of Hurricane Georges and up to 2000.

25. Plaintiff ELISAMARIE MARTINEZ resided at No. 105 Estate Clifton Hill at the

time of Hurricane Georges and up to 2000.

26. ELI S. MARTINEZ, JR. resided at No. 105 Estate Clifton Hill at the time of

Hurricane Georges and up to 2000.

27. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 105 Estate Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

28. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Courtof the Virgin Islands.



E. :Oa, et al. v. St. Croix Alumina LLC, et al., Civil No.
OMPLAINT

'1'74 On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

;,-)mpany, and is deemed to be a citizen of each state in which one of its
members is a citizen.

On information and belief, Defendant Glencore International, AG, is an Anglo-

i,,rviss multinational commodity trading and mining company headquartered in

aar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

know its exact form of organization.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

]Jqqed liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

ieemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

ror about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

4 Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
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party to this lawsuit

35. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

36. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

37. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

38. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

39. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

4
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

40. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

41. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

42. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

43. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

44. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
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liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

45. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

46. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

47. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

48. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery



a

I

Martinez, Eroilda, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8
49. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

50. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

51. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

52. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

53. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.
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54. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

55. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

56. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

57. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

58. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,



I

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

iearned about the need to control drainage, erosion, and dust problems from the

-ed mud piles and ways in which to prevent such emissions.

in 1987, an Alcoa research scientist wrote about the potential for emissions from

le red mud piles and recommended methods for controlling releases.

A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

gr 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

65. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than
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B. Hurricane Georges

Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

Hr,irricane Georges struck St. Croix on September 21, 1998.

Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

)articulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

1,-.;auxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

69. Plaintiffs' home, yard, and personal property was coated in the red dust
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consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

70. Specifically, all Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs' walls and roof had to be repainted because of the red dust stains.

Plaintiffs lost valuable plants and trees and had to incur costs of landscaping,

treating the contaminated dirt and replanting vegetation. Plaintiffs had to clean

and replace furniture, curtains, and bedding. Plaintiffs were deprived of the use

of their home and this caused them emotional distress and because they and

their property was covered in Defendants' industrial waste.

71. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

72. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

Plaintiff EROILDA MARTINEZ suffered from skin rash.

Plaintiff CARMELO AYALA suffered from skin rash.

Plaintiff ELI S. MARTINEZ, SR. suffered from skin rash.

Plaintiff MARIA J. MARTINEZ suffered from skin rash.

Plaintiff YHADIRA N. MARTINEZ suffered from skin rash.

Plaintiff ELISAMARIE MARTINEZ suffered from skin rash.

ELI S. MARTINEZ, JR. suffered from skin rash.
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80. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

81. Plaintiffs had to purchase water as a result of their cistern being contaminated.

82. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

83. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

84. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

85. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

86. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

87. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

88. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

89. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

90. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

91. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

92. The refinery ceased operations in approximately 2002.

93. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

94. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

95. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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96. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

97. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

98. In reality, they failed to do so and failed to disclose this to SCRG.

99. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

100. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

101. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

102. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

103. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

104. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

105. In reality, they failed to do so and failed to disclose this to SCRG.

106. At the time it failed to do so, it knew there was friable asbestos throughout the



plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

7 The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

here for years.

SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

1. During its operation and/or ownership of the alumina refinery, SCRG has failed to

emove the asbestos from the refinery.

Upon information the asbestos has been friable and in an extremely dangerous

r:;ondition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

113. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

0co1)

C
)C

O

.0E0C
)

_j
e1:30 2

N
 !L

i co



Martinez, Eroilda, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

Environmental Protection Agency and in fact, made false reports

concerning the same.

114. SCRG did nothing to remove that asbestos for some three (3) years.

115. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff Eroilda Martinez to inhale asbestos and

otherwise be exposed to asbestos.

116. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 105 Estate Clifton Hill to this date any

time there is a strong wind or the Red Dust piles are worked on.

117. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff EROILDA MARTINEZ' home at No. 105 Estate Clifton Hill and

contaminated her cistern and vegetation.

118. As a result, Red Dust continued to blow into No. 105 Estate Clifton Hill and cause

damage to the personal and real property of Plaintiff EROILDA MARTINEZ who

continued to reside at No. 105 Estate Clifton Hill, and Plaintiff ERIOLDA

MARTINEZ continued to inhale Defendants' industrial waste. Plaintiff EROILDA

MARTINEZ also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

119. As a result of Defendants' conduct before, during and after Hurricane Georges,
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and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

120. To this date, Defendants are continuing to expose Plaintiff EROILDA MARTINEZ

to red dust, bauxite, asbestos and other particulates and toxic substances.

Defendants' conduct is also continuing to prevent Plaintiffs from freely enjoying

their properties.

D. Related Litigation

121. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

122. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing
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said substances from reaccumulating on the island.

123. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

124. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

125. Plaintiffs did not opt out of the Henry class.

126. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

127. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

128. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]l! persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of
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Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

129. Plaintiffs repeat and re -allege each allegation of Paragraph 1-128 as if set forth

herein verbatim.

130. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

131. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

132. Residential communities are also located just north of the refinery.

133. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

134. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neiahborhood.
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135. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

136. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of all Defendants constitute a public nuisance.

139. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

140. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

141. Plaintiffs are entitled to damages as a result, thereof.



COUNT III: Private Nuisance/Trespass

:.,OUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

Plaintiffs repeat and re-allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

All Defendants' actions constitute a private nuisance and/or a trespass.

All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

AO Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

149. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

150. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

151. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

152. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

153. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

154. As a result, Plaintiffs have suffered damages as alleged, herein.

: Intentional Infliction of Emotional D

155. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-154 as if set forth

herein verbatim.

156. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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157. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

158. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

159. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

160. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

161. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

162. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.
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163. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

164. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

165. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

166. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

167. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-166 as if set forth

herein verbatim.

168. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants
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owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

169. As a result, Plaintiffs have been damaged as alleged, herein.

170. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-169 as if set forth

herein verbatim.

171. The actions of Defendants constitute negligence that damaged Plaintiffs.

172. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

173. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

174. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

175. Glencore knew and/or should have known that its failure to secure the bauxite
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and red mud and related particulates at the alumina refinery and remove the

asbestos would allow thes dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

176. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

177. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

178. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

179. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

180. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

181. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

C
D
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Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

Alcoa and SCA knew and/or should have known that its failure to secure the

oauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

Aicoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

end irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

SCRG owned and/or operated the alumina refinery.

86 SCRG failed to properly store and/or secure bauxite, red mud, related

,-_,articulates and asbestos on the premises.

87 SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

'.89. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

190. Plaintiffs also specifically allege that they are entitled to recover under Banks and
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the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

esult. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

The general rule is that if an actor's negligent conduct causes bodily harm, he is

aso liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

192, Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

193. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

194. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish



Martinez, Eroilda, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

195. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

196. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
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is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

197. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

198. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.
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199. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

200. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

201. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

202. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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/isposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

:ondition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

Me Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

'.sting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

hat the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

204. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the. red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

205. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

206. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

207. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

208. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

209. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

210. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: February 17, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EROILDA MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EROILDA MARTINEZ

SUBSCRIBED AND SWORN TO

Before me this 3 day of December, 2015.

2019

Cr

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13,
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VERIFICATION

I, CARMELO AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knciwledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

Juanita Fevers

Notary Public°
State of Florida

*Commission Expires 8/23/19
Commission No. FF 910724
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Notary Public

State ofNorth Dakota My Commission
Expires April15, 2021 /.-11.../.",410",1
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VERIFICATION

I, ELI S. MARTINEZ, SR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

NOTARY PUBLIC .

__Sal/rnaJ/
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VERIFICATION

1, MARIA J. MARTINEZ, individually, being fully sworn, state that I have read the

.,..g6,tions contained in the foregoing VERIFIED COMPLAINT and know that the facts

,:!,9th)c) to my personal situation, including my personal and property damages are true

-7d correct to the best of my knowledge and belief. I have given Lee J. Rohn and

LLC authority to file this lawsuit on my behalf.

aLIBSCRIBED AND SWORN TO

NOTARY PUBLIC
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VERIFICATION

I, YHADIRA N. MARTINEZ, being fully sworn, state that I have read the

-,1''egations contained in the foregoing VERIFIED COMPLAINT and know that the facts

;6,ating to my personal situation, including my personal and property damages are true

d;!ci correct to the best of my knowledge and belief. I have given Lee J. Rohn and
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Notary Public
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VERIFICATION

I, ELISAMARIE MARTINEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 3 day of December, 2015.

TARY PUBLIC

vvnhINF V. STANLEY



fP,12 vt(
vy

da-A4.0,

it)Libainl_Or&4, (72k

DESIREE HANSON
Notary Public

State of North Dakota
My CorrimIssioi Expies Augml 16, 2019
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VERIFICATION

I, ELI S. MARTINEZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this (773 day of
, 2016.

KInTARV PI IRI
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

THECLA SINDY EMMANUEL, JEROME DURAND CIVIL NO:and CHARISMA DURAND,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs THECLA SINDY EMMANUEL, JEROME DURAND and CHARISMA

DURAND, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff THECLA SINDY EMMANUEL is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff JEROME DURAND is a resident of Florida.

4. Plaintiff CHARISMA DURAND is a resident of Florida.

5. Plaintiff THECLA SINDY EMMANUEL is the mother of Plaintiffs JEROME

DURAND AND CHARISMA DURAND.

Plaintiff THECLA SINDY EMMANUEL was born March 26, 1973.
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7. Plaintiff JEROME DURAND was born December 25, 1993.

8. Plaintiff CHARISMA DURAND was born November 27, 1995.

9. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 132 Profit Hills, St. Croix, United

States Virgin Islands.

10. Plaintiff THECLA SINDY EMMANUEL resided at No. 132 Profit Hills from 1994 to

2000.

11. Plaintiff JEROME DURAND resided at No. 132 Profit Hills from 1994 to 2000.

12. Plaintiff CHARISMA DURAND resided at No. 132 Profit Hills from the time of her

birth in 1995 to 2000.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 132 Profit Hills, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and



-'ace

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

Glencore, Ltd. is wholly owned by Defendant Glencore International AG

('Glencore International"), a Swiss company.

.iien,;ore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

)peration of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

nspected the facility.

The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition



Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

r: As a condition of the sale, Glencore International, retained liability for up to $18

Thion for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

',rim the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

?E'). Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

;.'9 As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

i
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30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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n June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

.)..:;s9ite their admitted knowledge that St. Croix was a hurricane -prone area, that

red -mud piles and the bauxite shed could emit fugitive dusts, and that

vpssions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

t-Lifficane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

l'3 Hurricane Georges struck St. Croix on September 21, 1998.

Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

"-uge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On



information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

:.e.tiriery and was damaged and/or destroyed.

Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 132 Profit

stills including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean the roof of the home as well as clean and repaint walls.

Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

Paintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

5.:). Plaintiffs incurred the costs of having to clean the inside and outside of the I- )use

which was covered in red dust.

60. Plaintiffs had to purchase water as a result of their cistern being contaminated.

'1 Plaintiffs cleaned the inside and outside of the house themselves, as _3mily,

which took several weeks and are entitled to the reasonable value of this

cleanup.

I
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62. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had

to be cleaned or replaced due to red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.
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77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

86. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.
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94. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for medical illness, and a reasonable

fear of contracting illness in the future all of which are expected to continue into

the foreseeable future.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.



The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

'''iaintiffs herein are former members of the original class in Henry in that, as of

-..*otember 21, 1998, they either resided and/or worked and/or owned property

{.;:cated in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

red mud, and other particulates during and after Hurricane Georges.

fHaintiffs did not opt out of the Henry class.

In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

,-Ind negligence arising out of the sale of the St. Croix Alumina Refinery.

!n 2006, the Henry court ruled that the class would only remain certified for the

iability stage of trial, and then the class would be decertified for the damages

stage.

About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled



COUNT I: Abnormally Dangerous Condition

Thecla Sindy Emmanuel, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of all Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

115. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.
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117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. All Defendants' actions constitute a private nuisance and/or a trespass.

119. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

120. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

IV: ce c a

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

COUNT III: Private Nuisance/Trespass

COUNT Negligen as to Defendants Al oa, SCA nd SCRG only
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.



2.3

After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

a rs after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

,Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

=.1' Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

4") Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendant
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owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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150. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.
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156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.
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164. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In with the rule stated in § 501, the



extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

r.ases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

llustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

tloreover, Restatement § 939 expressly authorizes recovery for "discomfort and

nnoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

.,)39 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

ilarrn to his proprietary interests." See id. cmt. on subsection 1.

Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

'hal' claims for nuisance and property damage are also sufficient to support a

c;iaim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotions!
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distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle
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"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

4
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X0,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

Alth tarp the next time a hurricane threatened.

in prior lawsuits, SCRG learned in or about 2006 that its property contained

b!.(,, asbestos as well as red mud, bauxite and other toxic waste.

Despite this knowledge, SCRG took no measures to remove or contained those

.iazardous chemicals.

SCRG knew that those substances repeatedly blew into Plaintiffs' home but

Jailed to warn Plaintiffs or attempt to contain the substances.

The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

nnitive, and interest and litigation costs and such other relief this Court finds fair

st.
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THECLA SINDY EMMANUEL, being fully sworn, state that I have read the

ri ations contained in the foregoing VERIFIED COMPLAINT and know that the facts
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Notary Public
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VERIFICATION

I, JEROME DURAND, being fully sworn, state that I have read the allegations

itained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

.&-sonal situation, including my personal and property damages are true and correct

best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

tority to file this lawsuit on my behalf.

CARMELO A. LutS-CANACHO

NOTARY PUBLIC
STATE OF FLORIDA
Comm. EE11683112

Expires 12/5/2016

JEROME DURAND

, 2016.
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I, CHARISMA DURAND, being fully sworn, state that I have read the allegations

viiamed in the foregoing VERIFIED COMPLAINT and know that the facts relating to

-s.:}r-tal situation, including my personal and property damages are true and correct

"ie best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

CARMELO A LUIS CAMCMCI

NOTARY PUBUC
STATE OF FLORIDA
Coming EE/158382

Expires 1215/2016

CHARISMA DURAND

2016.

Zriv,06. Lice,/ s -,e # 12 6 S-3 i/. FE qd:70

0C
O

E-zt
.xC

.5

ioz Z
z -
E

co

<
E

13-
W

 20LLI
N

-,

021
Llcr)H

c
d

C
D

OO E00C4- 

OC
O

"-



FIRST BANK
101-7285/2216

11961

2/19/2016

*********** ********
******************************************11****

DOLLAR;

MEMO

AUTHORIZED SIGNATURE
MP

LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

PAY TO THE Clerk of the Superior Court of the VI
I V*75.00ORDER OF

Seventy -Five and 00/100*"*****"*********"*******

Clerk of the Superior Court of the VI

Emmanuel, Thecla S. et al v. St. Croix Alumina et al

00L1.961.0 A:22167285D: 72

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Clerk of the Superior Court of the VI

Costs - First Bank

2/19/2016
Superior Court Filing Fee Re: Verified Complaint

11961

75.00

Emmanuel, Thecla S. et al v. St. Croix Alumina e 75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FRANCISCA REYES, JOSE REYES MELENDEZ, CIVIL NO:
NAYOSHE M. REYES

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FRANCISCA REYES, JOSE REYES MELENDEZ and NAYOSHE M.

REYES, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FRANCISCA REYES is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff JOSE REYES MELENDEZ is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff NAYOSHE M. REYES is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiffs FRANCISCA REYES and JOSE REYES MELENDEZ are husband and

wife.
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6. Plaintiffs FRANCISCA REYES and JOSE REYES MELENDEZ are the parents of

Plaintiff NAYOSHE M. REYES.

7. Plaintiff FRANCISCA REYES was born January 10, 1953.

8. Plaintiff JOSE REYES MELENDEZ was born September 5, 1938.

9. Plaintiff NAYOSHE M. REYES was born June 13, 1997.

10. At the time of Hurricane Georges on or about September 20, 1996, all Plaintiffs

physically resided in the same house at No. 64 Estate Clifton Hill, St. Croix,

United States Virgin Islands.

11. All Plaintiffs resided at No. 64 Estate Clifton Hill from 1996 and continually

resided at No. 64 Estate Clifton Hill from 1996 to date.

12. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 64 Estate Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

?lot know its exact form of organization.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

4nited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,



C
r:

I

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

[)efendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

warty to this lawsuit

Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

lecisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

!rspected the facility.

The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

in or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

"BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

'mmediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

4-, color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.



Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

oarticulates.

In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

The Alcoa Defendants failed to properly store, contain and/or remove the

,,,tiestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

.3c_oal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

In 1994, a DPNR field inspection found evidence of dust emissions from the red

riJoi piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

:n June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

When Defendants ALCOA and St. Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

Peilntiffs were forced to obtain potable water and incur the expense, thereof.

Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

The refinery ceased operations in approximately 2002.

Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.



not abated the asbestos on or about 2006

7-2 SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

in addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82 in reality, they failed to do so and failed to disclose this to SCRG.

At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

:hat there were no dangerous conditions or substances at the refinery to which

they were being exposed.

35 SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.



During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

!hat unencapsulated asbestos fibers were permitted to hang and blow about

freely.

Jpon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

SCRG did nothing to remove that asbestos for some three (3) years.

As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 64 Estate Clifton Hill to this date any

time there is a strong wind or the red dust piles are worked on.
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94. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 64 Estate Clifton Hill and contaminated their

cistern and vegetation.

95. As a result, red dust continued to blow into No. 64 Estate Clifton Hill, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 64 Estate Clifton Hill and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

96. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of

enjoyment of life a propensity for additional medical illness, a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.
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97. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

98. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

99. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

100. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite



and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

Plaintiffs did not opt out of the Henry class.

103 In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

104. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[al persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

106. Plaintiffs repeat and re -allege each allegation of Paragraph 1-105 as if set forth

herein verbatim.

107. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

108. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

109. Residential communities are also located just north of the refinery.

110. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

111. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

112. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,



respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

'5 The actions of Defendants constitute a public nuisance.

Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

7. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

18. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' actions constitute a private nuisance and/or a trespass.

Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

9y so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

-)qiintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

71c- Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

126. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

127. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

128. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

129. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

130. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

131. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

hArcin vprhatim
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133. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

134. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

135. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

136. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

137. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

138. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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139. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

140. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

141. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

142. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

143. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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NT VI: Negligent Infliction of Emotional

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

146. As a result, Plaintiffs have been damaged as alleged, herein.

VII: Negligence as to All D

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. The actions of Defendants constitute negligence that damaged Plaintiffs.

149. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

150. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without



adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

;-}articulates.

Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

Ito nearby neighborhoods and damage Plaintiffs and their properties.

'-;,J Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

4
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15 T. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

Beiore and after Hurricane Georges, Alcoa and SCA failed to adequately secure

;he bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

fa A' ,-)81 and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

..'1.1coa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

'emove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

162. SCRG owned and/or operated the alumina refinery.

163. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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164. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

165. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

166. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

167. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

168. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

169. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

170. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

171. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

172. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

173. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

174. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for



the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

ni-ighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

177. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

4
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

educe fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

:in,,ironmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

oauxite or the bauxite residue.

In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

c:ase No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a_ number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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180. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

181. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

182. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

183. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

184. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

185. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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186. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

187. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: 3 I 9

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FRANCISCA REYES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FRANCISCA REYE

SUBSCRIBED AND SWORN TO

Before me this day of fr\CIAC.k.., , 2016.

1E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

Commission Expires February 13, 2019



VERIFICATION

JOSE REYES MELENDEZ, being fully sworn, state that I have read the

contained in the foregoing VERIFIED COMPLAINT and know that the facts

to my personal situation, including my personal and property damages are true

Lorrect to the best of my knowledge and belief. I have given Lee J. Rohn and

LLC authority to file this lawsuit on my behalf.

455

SUBSCRIBED AND SWORN TO

YVONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

I iviv Commission Expires February 13, 2019

t_



YVONNE V. STANLEY

Notary Public

St. Croix. U.S. Virgin Islands
NP -16-15

.41 Commission Expires February 13.2019

VERIFICATION

I, NAYOSHE M. REYES, being fully sworn, state that I have read the allegations

it-r6ined in the foregoing VERIFIED COMPLAINT and know that the facts relating to

-ersonal situation, including my personal and property damages are true and correct

lb i re best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
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MARY ST. BRICE-FRANCES,

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

CIVIL NO:

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiff MARY ST. BRICE-FRANCES by and through her undersigned counsel,

files her Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARY ST. BRICE- FRANCES is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff MARY ST. BRICE-FRANCES was born February 2, 1945.

4. At the time of Hurricane Georges on or about September 20, 1998, Plaintiff

physically resided at No. 34-I Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff MARY ST. BRICE-FRANCES purchased No. 34-I Clifton Hill in 1987 and

has resided there continuously to date.

6. Plaintiff was a member of the Henry1 class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 34-I Clifton Hill,

which is located in one of the following six communities adjacent to and

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

I



4

i

Mary St. Brice -Frances v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
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name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times.were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.
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35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff MARY ST. BRICE-FRANCES, as owner of No. 34-I Clifton

Hill, incurred costs of cleaning the red dust from her home including cleaning out

the cistern. Plaintiff additionally incurred the cost of repairing her cistern when

clean up efforts ruined the cistern's plaster. Plaintiff also suffered from sneezing

for several months as a result of inhaling Defendants' industrial waste. Plaintiff

was deprived of the use of her real property and this caused her emotional

distress and because she was covered in Defendants' industrial waste.
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50. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself, which took several

weeks and is entitled to the reasonable value of this cleanup.

55. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

56. Plaintiffs personal items, such as clothes, furniture, curtains, etc. became

stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

57. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

58. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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59. When Defendants ALCOA and St. Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

manner which resulted in incomplete clean up, damage to Plaintiff's home,

appliances, furnishings and clothes among other items.

60. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

61. Plaintiff was forced to obtain potable water and incur the expense, thereof.

62. Plaintiff was forced to incur the cost of repairing her cistern that was damaged

during clean up efforts.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
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access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.
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76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into Plaintiffs home and being inhaled by Plaintiff.

79. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating
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that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 34-I Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 34-I Clifton Hill and contaminated her cistern and

vegetation.

90. As a result, red dust continued to blow into No. 34-I Clifton Hill and caused

damage to the personal and real property of Plaintiff MARY ST. BRICE-

FRANCES who continues to reside in the affected area, No. 34-I Clifton Hill and

continues to inhale Defendants' industrial waste. Plaintiff also suffered from
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emotional distress and anxiety as a result of damage to her real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer physical injuries,

medical expenses, damage to real property and personal possessions, loss of

income, loss of capacity to earn income, mental anguish, pain and suffering and

loss of enjoyment of life a propensity for additional medical illness, a reasonable

fear of contracting illness in the future all of which are expected to continue into

the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.
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94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

96. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiff did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

Abnormally Dangerous C

101. Plaintiff repeats and re -alleges each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.
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105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and property. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's person, chattel, and property. As a result, Plaintiff suffered damages

as alleged herein.

COUNT II: Public Nuisance

109. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiff is entitled to damages as a result, thereof.

114. Plaintiff repeats and re-alleges each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.
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120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiffs body, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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126. As a result, Plaintiff have suffered damages as alleged, herein.

127. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.
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133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud,' asbestos and other particulates from

blowing into Plaintiffs neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

mind, body, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

6
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

139. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed Plaintiff a duty of care to ensure that Plaintiff did not suffer from serious

emotional distress, which duty arose by operating an abnormally hazardous

condition, through the common law, and through statutory and regulatory

obligations to prevent hazardous material from escaping from its facility; (2)

Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiff suffered a serious emotional injury.

141. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiff.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and her property.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff and her property.
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152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiff and her property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional
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in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).
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168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff are

is entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the
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illustrations to § 905 to warrant these remedies even if Plaintiff wasn't physically

injured; and (4) Plaintiff is entitled to recover for their "discomfort and annoyance"

under Restatement § 939 because Defendants' damaged or ruined their

property, regardless of whether Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

170. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.
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173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included. respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand
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storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of Plaintiff and the citizens of St. Croix so

as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARY ST. BRICE-FRANCES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this lA day of

RY PUBLIC

STANLEY
lblic
rgin Islands
15

February 13, 2019

2016.

. BRICE-FRANCES
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

SULIKA ANN JAMES and CHEYANNE AMBER CIVIL NO:
CHANDLER

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs SULIKA ANN JAMES and CHEYANNE AMBER CHANDLER, by and

through their undersigned counsel, file Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SULIKA ANN JAMES is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CHEYANNE AMBER CHANDLER is a resident of St. Croix, United

States Virgin Islands.

4. Plaintiff SULIKA ANN JAMES is the mother of Plaintiff CHEYANNE AMBER

CHANDLER.

5. Plaintiff SULIKA ANN JAMES was born January 3, 1979.

6. Plaintiff CHEYANNE AMBER CHANDLER was born November 22, 1997.
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At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 167 Profit Hills, St. Croix, United

States Virgin Islands.

8. Plaintiff SULIKA ANN JAMES resided at No. 167 Profit Hills from 1997 to 2010.

9. Plaintiff CHEYANNE AMBER CHANDLER resided at No. 167 Profit Hills from

birth to 2010.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 167 Profit Hills, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

N
:

i
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").



i

Sulika Ann James, etal. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

1
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46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the Red Dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

53. Specifically, Plaintiff SULIKA ANN JAMES incurred costs of cleaning the red dust

from No. 167 Profit Hills, including cleaning out and refilling the cistern with

usable water. Plaintiff had to clean the roof, the inside and outside of the house

and replace furniture, curtains, and clothing and linens. Plaintiff was deprived of

the use of the real property and this caused her emotional distress and because

she was covered in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous
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toxic substances that blew over from the alumina refinery.

56. Plaintiff SULIKA ANN JAMES incurred the costs of having to clean the inside

and outside of their residence which were covered in Red Dust.

57. Plaintiff SULIKA ANN JAMES had to purchase water as a result of their cistern

being contaminated.

58. Plaintiff SULIKA ANN JAMES cleaned the inside and outside of the house which

took several weeks and is entitled to the reasonable value of this cleanup.

59. Plaintiff SULIKA ANN JAMES suffered from fatigue from having to constantly

clean the house because of Defendants' industrial waste.

60. During this time of cleanup, Plaintiff SULIKA ANN JAMES did not have the

reasonable use and enjoyment of her home and suffered stress and anxiety as a

result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.
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63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.



Sulika Ann James, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of all Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private NuisancelTrespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. All Defendants' actions constitute a private nuisance and/or a trespass.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or

extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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181. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SULIKA ANN JAMES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1ts--1 day of

L PYVONNE V. STANLEY
Notary Public

,

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

tk'''tSULIK ANN JAMES
...-----'-\,,........
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VERIFICATION

I, CHEYANNE AMBER CHANDLER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this fl day of

if
Mari

St Croix, U.S
NP -

My Commission Exo 2019

2016.

AMBER CHANDLER
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EVELYN L. PARILLA, CARMELO PARILLA, CIVIL NO:
ZORAIDA PARRILLA

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs EVELYN L. PARILLA, CARMELO PARILLA and ZORAIDA PARRILLA

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EVELYN L. PARILLA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CARMELO PARILLA is a resident of St. Croix, United States Virgir

Islands.

4. Plaintiff ZORAIDA PARRILLA is a resident of St. Croix, United States Virgir

Islands.

5. Plaintiffs EVELYN L. PARILLA and CARMELO PARILLA are husband and wife.
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6. Plaintiffs EVELYN L. PARILLA and CARMELO PARILLA are the parents of

Plaintiff ZORAIDA PARRILLA.

7. Plaintiff EVELYN L. PARILLA was born February 24, 1961.

8. Plaintiff CARMELO PARILLA was born June 21, 1951.

9. Plaintiff ZORAIDA PARRILLA was born July 20, 1989.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 91 Clifton Hill, St. Croix, United States

Virgin Islands.

11. Plaintiffs EVELYN PARILLA and CARMELO PARILLA continually resided at No.

91 Clifton Hill from the time of Hurricane Georges to date.

12. Plaintiff ZORAIDA PARILLA resided at No. 91 Clifton Hill at the time of Hurricane

Georges until around 2007 when she moved to No. 2 Harvey.

13. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 91 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

1
Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

I
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14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members
is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.
17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly
owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this
lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.



i

4

II
EVELYN L. PARILLA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Ilinfc,nriantc
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33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately
transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control



EVELYN L. PARILLA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

I

i

I
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48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff EVELYN L. PARILLA suffered from irritable skin.

60. Specifically, Plaintiff CARMELO PARILLA suffered from irritable skin.

61. Specifically, Plaintiff ZORAIDA PARRILLA suffered from irritable skin.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, bed sheets, rugs,

curtains, etc. became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.
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68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

85. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

86. In reality, they failed to do so and failed to disclose this to SCRG.

87. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

88. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

89. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

90. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

91. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

92. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery
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93. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

94. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

95. SCRG did nothing to remove that asbestos for some three (3) years.

96. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

97. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 91 Clifton Hill and No. 2 Harvey to this

date any time there is a strong wind or the red dust piles are worked on.

98. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

I
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into Plaintiffs' home at No. 91 Clifton Hill and No. 2. Harvey contaminated their

cistern and vegetation.

99. As a result, red dust continued to blow into No. 91 Clifton Hill and No. 2 Harvey,

caused damage to the personal and real property of Plaintiffs, who continued to

reside in the affected area, No. 91 Clifton Hill and No. 2 Harvey and those Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

100. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

101. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

102. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,
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LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

103. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

104. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

105. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

106. Plaintiffs did not opt out of the Henry class.

107. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

108. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

109. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

110. Plaintiffs repeat and re -allege each allegation of Paragraph 1-109 as if set forth

herein verbatim.
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111. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

112. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

113. Residential communities are also located just north of the refinery.

114. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

115. Defendants knew and understood that therewas a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

116. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

117. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT H: Public Nuisance

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. The actions of Defendants constitute a public nuisance.

120. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

121. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

122. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' actions constitute a private nuisance and/or a trespass.
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125. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and
yard.

126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

127. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

T IV: Negligence as to D

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

130. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

131. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

132. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

133. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

134. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

135. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

138. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

I
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residents. Defendants also understood that the emissions posed serious threats
to the local environment and natural resources.

139. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

140. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.
141. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

142. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

143. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

144. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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145. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

146. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

147. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

150. As a result, Plaintiffs have been damaged as alleged, herein.

151. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-150 as if set forth

herein verbatim.

152. The actions of Defendants constitute negligence that damaged Plaintiffs.

153. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

154. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

155. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

156. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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157. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

158. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

159. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

160. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

161. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

162. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

163. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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164. Alcoa and SCA knew and/or should have known that its failure to secure the
bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

165. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their
properties.

166. SCRG owned and/or operated the alumina refinery.

167. SCRG failed to properly store and/or secure bauxite, red mud, related particulates
and asbestos on the premises.

168. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

169. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

170. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

171. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

172. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

173. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

174. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

175. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

i

I

a



EVELYN L. PARILLA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

176. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

177. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

-flso entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

r!ealth and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

,eluding property damage to their homes and the contamination of their cisterns;

,(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

o § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

reg a rd I ess of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

180. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

181. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

182. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

I

I
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

183. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004167. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

184. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

185. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

186. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.



6

I

6

EVELYN L. PARILLA, et. al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 36

187. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

188. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

189. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

190. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

191. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: 3/ 1

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Pla

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EVELYN L. PARILLA, being fully sworn, state that I have read the allegations
contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to
the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC
authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ( day of %/AC_ , 2016.

(.,/ Notary PubHc
St Croix, U.S. Virgin Islands

NP -16-15
pnrnmission Expires February 13, 2019
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NNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15
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VERIFICATION

I, CARMELO PARILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 7 day of

ir-2,>2e
CARMELO PARILLA

, 2016.

2019
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VERIFICATION

I, ZORAIDA PARRILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

V

2016.

ZORAID PARRILLA

a
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

CARLOS J. KING, KINBERLI KING, and LAURA
DANIEL,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CARLOS J. KING, KINBERLI KING, and LAURA DANIEL, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARLOS J. KING is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff LAURA DANIEL is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff KINBERLI KING is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff CARLOS J. KING and LAURA DANIEL are the parents of Plaintiff

KINBERLI KING.

6. Plaintiff CARLOS J. KING was born December 21, 1976.

7 Plaintiff LAURA DANIEL was born February 10, 1973.

8. Plaintiff KINBERLI KING was born June 7, 1997.
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At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 64 Estate Profit Hills, St. Croix, United

States Virgin Islands.

10. Plaintiff CARLOS KING resided at No. 64 Estate Profit Hills from 1997 to 2000

when he relocated to No. 10 Work and Rest, where she has continually resided

from 2000 to date.

11. Plaintiff LAURA DANIEL resided at No. 64 Estate Profit Hills from 1997 to 2000

when she relocated to No. 190 Strawberry Hill, where she has continually resided

to date.

12. Plaintiff KINBERLI KING resided at No. 64 Estate Profit Hills from birth and

relocated to No. 10 Work and Rest, where she has continually resided from 2000

to date.

13. Each individual Plaintiff was a member of the Henry/ class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 113 Profit Hills, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

of
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14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.



I

I

Carlos King, et al. v. St. Croix Alumina LLC, et al., Civil No
VERIFIED COMPLAINT
Page 5

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

in addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

the Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

efinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud.

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property was coated in the Red Dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiff CARLOS KING incurred costs of cleaning the red dust from

No. 64 Estate Profit Hill, including cleaning out and refilling the cistern with usable

water and pressure washing the roof and walls. Plaintiffs had to clean the roof, the

inside and outside of the house and replace furniture, curtains, and clothing and

linens. Plaintiffs were deprived of the use of the real property and this caused

them emotional distress and because they were covered in Defendants' industrial

waste.
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57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff CARLOS KING suffered from irritable skin.

60. Specifically, Plaintiff KINBERLI KING suffered from irritable skin.

61. Specifically, Plaintiff LAURA DANIEL suffered from irritable skin.

62. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in Red Dust.

63. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

64. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

65. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

4
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68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.
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76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that
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there were no dangerous conditions or substances at the refinery to which they

were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.
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92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiff to inhale asbestos and otherwise be exposed

to asbestos.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of
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capacity to earn income, mental anguish, pain and suffering and loss of enjoyment

of life a propensity for additional medical illness, a reasonable fear of contracting

illness in the future all of which are expected to continue into the foreseeable future.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
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damages and/or injuries as a result of exposure during and
after Hurricane Georges to 1.0 dust and red mud blown
during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The
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Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin

respiratory tract, and eyes and can permanently stain, clog, and otherwise damagE

I
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property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of all Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

118. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass
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120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. All Defendants' actions constitute a private nuisance and/or a trespass.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and
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the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite,

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

red mud, and other
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134. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately
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warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.
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165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND`,
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim foi



mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

'Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,
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including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be
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covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the
°

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event
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of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.



-38. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

P litive, and interest and litigation costs and such other relief this Court finds fair and

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARLOS J. KING being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

7,7authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019



YVO E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, KINBERLI KING, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of (r , 2016.
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eirr
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13.2019
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VERIFICATION

I, LAURA DANIEL, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LAURA DANIEL

SUBSCRIBED AND SWORN TO

Before me this I day of infaCk, , 2016.

F V. STANLEY



!Jed

LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-728512216

2/29/2016

PAY TE
ORDER OTHF Clerk of the Su or Court of the VI $"75.00

Seve ive and 00/100*************************"**

Clerk of the Superior Court of the VI

King, Carlos J. et al v. St. Croix Alumina et al

200 411° I: 2216 ? 28 5 11: ? 24...1.11 LB L90110

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Clerk of the Superior Court of the VI 2/29/2016
Superior Court Filing Fee Re: Verified Complaint

Costs - First Bank

12004

DOLLARS

12004

75.00

King, Carlos J. et al v. St. Croix Alumina et al 75.00



I

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

RALPH HOSPEDALES, LORNA GLORIA
HOSPEDALES, DENNIS HOSPEDALES

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs RALPH HOSPEDALES, LORNA GLORIA HOSPEDALES and DENNIS

HOSPEDALES, by and through their undersigned counsel, file their Verified Complaint

and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff RALPH HOSPEDALES is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff LORNA GLORIA HOSPEDALES is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff DENNIS HOSPEDALES is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiffs RALPH HOSPEDALES and LORNA GLORIA HOSPEDALES are

htishand and wife.
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6. Plaintiffs RALPH HOSPEDALES and LORNA GLORIA HOSPEDALES are the

parents of Plaintiff DENNIS HOSPEDALES.

7. Plaintiff RALPH HOSPEDALES was born July 29, 1933.

8. Plaintiff LORNA GLORIA HOSPEDALES was born January 16, 1933.

9. Plaintiff DENNIS HOSPEDALES was born January 10, 1974.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 264 Barren Spot, St. Croix, United

States Virgin Islands.

11. All Plaintiffs resided at No. 264 Barren Spot from 1991 and continually resided at

No. 264 Barren Spot from 1991 to date.

12. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 264 Barren Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

15. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
41. In 1995, Defendants ALCOA and St. Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

II
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47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

48. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to repaint their home because of red dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the
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red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

88. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

90. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

93. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 264 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.

94. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 264 Barren Spot and contaminated their cistern and

vegetation.

95. As a result, red dust continued to blow into No. 264 Barren Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 264 Barren Spot and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

96. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer damage to their

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life a propensity for additional medical illness, a reasonable

fear of contracting illness in the future all of which are expected to continue into

the foreseeable future.

97. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

98. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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99. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

100. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant --
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

101. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

102. Plaintiffs did not opt out of the Henry class.

103. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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104. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

105. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

106. Plaintiffs repeat and re -allege each allegation of Paragraph 1-105 as if set forth

herein verbatim.

107. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

108. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

109. Residential communities are also located just north of the refinery.



I

4

4

RALPH HOSPEDALES, et. al. v. St. Croix Alumina LLC, et al., Civil No.VERIFIED COMPLAINT
Page 20

110. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust
and/or red mud, asbestos, coal dust, and other particulates at the refinery was
solely for Defendants' own business purposes.

111. Defendants knew and understood that there was a high risk that strong winds could
blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
neighborhood.

112. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,
asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause
a variety of respiratory illnesses.

113. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. The actions of Defendants constitute a public nuisance.
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116. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

117. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

118. Plaintiffs are entitled to damages as a result, thereof.

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' actions constitute a private nuisance and/or a trespass.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

123. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth
herein verbatim.

125. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red
mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional
damage to Plaintiffs' bodies, real property, and personal property.

126. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and
the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow
about Plaintiffs' neighborhood and damage Plaintiffs and their property.

127. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other
particulates from Plaintiffs' neighborhood.

128. Defendants SCA and Alcoa negligently and improperly used high-pressure water
sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

129. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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130. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite
and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed
Plaintiffs to the toxic and irritating dusts.

131. As a result, Plaintiffs have suffered damages as alleged, herein.

NT V: Intentional Infliction of Em

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. The actions of Defendants constitute the intentional infliction of emotional distress
on Plaintiffs.

134. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

135. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

136. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

COU otional Distress
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137. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

138. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

139. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

140. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

141. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

142. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

143. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. in the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

146. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.
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148. The actions of Defendants constitute negligence that damaged Plaintiffs.

149. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

150. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

151. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

152. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

153. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

154. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

158. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

159. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

160. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

161. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

162. SCRG owned and/or operated the alumina refinery.

163. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

164. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

165. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

166. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

167. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

168. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

169. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

170. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

171. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

4

i



a

i

RALPH HOSPEDALES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

172. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

173. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.



I

RALPH HOSPEDALES, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32

174. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

175. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

176. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

177. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

178. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

179. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

180. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

181. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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185. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

186. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

187. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: 3/

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, RALPH HOSPEDALES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 2 day of

E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.

LPH HOS

...

.
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VERIFICATION

I, LORNA GLORIA HOSPEDALES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LORNA GLORIA HOSPEDALES

SUBSCRIBED AND SWORN TO

Before me this 6 day of

YVONNE V. STANLEY
Notary Public

St. Crobc, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019
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VERIFICATION

I, DENNIS HOSPEDALES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this n day of

IE V. STANLEY
// Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

Commission Expires February 13, 2019

C- , 2016.

DENNIS HOSPEDALES
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IN THE SUPERIOR COURT OFTHE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MELROSE SAMUEL JOSEPH, FERNELLA
JOSEPH, STEVENSEN JOSEPH

Plaintiffs,

v.

CIVIL NO:

Iked Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs MELROSE SAMUEL JOSEPH, FERNELLA JOSEPH and STEVENSEN

JOSEPH by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MELROSE SAMUEL JOSEPH is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff FERNELLA JOSEPH is a resident of St. Croix, United States Virgir

Islands.

4. Plaintiff STEVENSEN JOSEPH is a resident of St. Croix, United States Virgir

Islands.

5. Plaintiffs MELROSE SAMUEL JOSEPH and FERNELLA JOSEPH are husbanc

and wife
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6. Plaintiffs MELROSE SAMUEL JOSEPH and FERNELLA JOSEPH are the

parents of Plaintiff STEVENSEN JOSEPH.

7. Plaintiff MELROSE SAMUEL JOSEPH was born February 23, 1937.

8. Plaintiff FERNELLA JOSEPH was born January 15, 1940.

9. Plaintiff STEVENSEN JOSEPH was born October 15, 1972.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 160 Profit Hills, St. Croix, United States

Virgin Islands.

11. Plaintiffs MELROSE SAMUEL JOSEPH and FERNELLA JOSEPH resided at No.

160 Profit Hills from 1972 and continually resided at No. 160 Profit Hill from 1972

to date.

12. Plaintiff STEVENSEN JOSEPH resided at No. 160 Profit Hills at the time of

Hurricane Georges up to around 2007.

13. Each individual Plaintiff was a member of the Henry! class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 160 Profit Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO
acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this
lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly
inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

60. Plaintiffs had to purchase water as a result of their cistern being contaminated.

61. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.
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65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 160 Profit Hill to this date any time there

is a strong wind or the red dust piles are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew
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into Plaintiffs' home at No. 160 Profit Hill and contaminated their cistern and

vegetation.

96. As a result, red dust continued to blow into No. 160 Profit Hill, caused damage to

the personal and real property of Plaintiffs MELROSE SAMUEL JOSEPH and

FERNELLA JOSEPH, who continued to reside in the affected area, No. 160 Profit

Hill and those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs

also suffered from emotional distress and anxiety as a result of damage to their

real property and dwelling and as a result of personal physical injury by exposure

to the released industrial waste, including bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue damage to their real

property and personal possessions, mental anguish, pain and suffering and loss

of enjoyment of life a propensity for additional medical illness, a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxicsubstances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,
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LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

Plaintiffs did not opt out of the Henry class.

2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

=--tage

About two years later, on June 3, 2008, the Henry court decertified the original

-lass and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

..)[-)ot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

c.-ubstances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT 1: Abnormally Dangerous Condition

Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.
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108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' actions constitute a private nuisance and/or a trespass.
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122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

IV: Negligence as to Defendants

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

COUNT Alcoa, SCA and SCRG only
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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.residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141 After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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6- Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

7,efendants continue to allow bauxite, red mud, asbestos and other particulates to

')low into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

odies, and property.

,efendants (1) acted intentionally or recklessly; (2) engaged in extreme and

_Jutrageous conduct that exceeds all bounds of decency such that it is regarded as

i(ocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

To suffer from severe emotional distress.

a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

E,Irein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

.4" Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor'sconduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress'

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, uncle!



the facts of the case, for the recovery of mental anguish in the absence of bodily

njury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

'Mont, 1983) (holding damages for mental anguish recoverable for trespass,

idisance, and negligence claims arising out of gasoline discharge from USTs).

Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

+-f-- result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

i-o.);pmately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

1-urthernnore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical
compensable if Antilles' co
outrageous is rejected. If ap
emotional distress, appellants
award would not be permi
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red-mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite-storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

i
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184. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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Notary Public
St Croix, U.S. Virgin Islands
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VERIFICATION

I, MELROSE SAMUEL JOSEPH, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

EL JOSEPH
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Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13. 19
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VERIFICATION

I, FERNELLA JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 5 day of
, 2016.

FERNELLA J

20



STEVENSEN JOSEP

014KEY
Notary Pubic

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13. 2019
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VERIFICATION

I, STEVENSEN JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 3 day of 2016.



LEE J. ROHN & ASSOCIATES, LLC

0820'
340-778-8855

PAY TO
ORDER

Seventy -Five 00/100,,,"*************************.**,...*****.***.******************.

Clerk of the Superior COutt of the VI

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Clerk of the Superior Court of the VI 2/29/2016
Superior Court Filing Fee Re: Verified Complaint

Costs - First Bank

$**75.00

DOLLARS

11997

75.00

Joseph Samuel, Melrose et al v. St. Croix Alumin 75.00

0-ru

15
.41

-
In

cE
-

ru

<
.-ru77..."

6
C

r
E

r
0a)a)a)

022

COST ACCOUNT
FIRST BANK

101-728512216
11997

5101 KING STREET
CHRISTIANSTED, VI 0

THE Clerk of the Superior Court of the VI
OF

2/29/2016

Inirinit**************************

AP

AUTHORIZED SIGNATURE



I

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUZ D. PARRILLA, JESUS RODRIGUEZ, JERGE CIVIL NO:
LUGO, CORALI LUGO, GISELLE LUcO,
KRYSTAL LUDO and MARC LUGO Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs LUZ D. PARRILLA, JESUS RODRIGUEZ, JERGE LUGO, CORALI

LUGO, GISELLE LUGO, KRYSTAL LUGO and MARC LUGO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUZ PARRILLA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff JESUS RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff JERGE LUGO is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff CORALI LUGO is a resident of St. Croix, United States Virgin Islands.

6. Plaintiff GISELLE LUGO is a resident of St. Croix, United States Virgin Islands.

7 Plaintiff MARC LUGO is a resident of St. Croix, United States Virgin Islands.
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8. Plaintiff KRYSTAL LUGO is a resident of St. Croix, United States Virgin Islands.

9. Plaintiffs LUZ PARRILLA and JESUS RODRIGUEZ are husband and wife.

10. Plaintiffs LUZ PARRILLA is the mother of Plaintiff CORALI LUGO.

11. Plaintiffs JERGE LUGO and CORALI LUGO are married and are the parents of

Plaintiffs GISELLE LUGO, KRYSTAL LUGO and MARC LUGO.

12. Plaintiff LUZ PARRILLA was born May 1, 1946.

13. Plaintiff JESUS RODRIGUEZ was born January 13, 1946.

14. Plaintiff JERGE LUGO was born May 18, 1965.

15. Plaintiff CORALI LUGO was born January 20, 1971.

16. Plaintiff GISELLE LUGO was born July 16, 1993.

17. Plaintiff MARC LUGO was born December 16, 1997.

18. Plaintiff KRYSTAL LUGO was born October 22, 1990.

19. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 58 Estate Profit, St. Croix, United

States Virgin Islands.

20. All Plaintiffs resided at No. 58 Estate Profit at the time of Hurricane Georges and

have continually resided at No. 58 Estate Profit continuously to date.

21. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 58 Estate Profit, which is located in one of the following six communities

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

I

C
.:
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adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

22. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

23. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

24. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

25. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

26. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.
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27. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

28. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

29. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

30. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

31. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

32. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
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name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

33. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

34. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

35. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

ncifandanfc "
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36. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

37. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

38. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

39. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

40. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

41. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

42. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

43. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

44. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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45. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

46. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

47. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

48. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

49. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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50. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

51. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

52. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

53. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

54. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

i
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55. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

56. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

57. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

58. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

59. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

60. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.



I

I

LUZ PARRILLA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

61. Hurricane Georges struck St. Croix on September 21, 1998.

62. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

63. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

64. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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65. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

66. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

67. Specifically, Plaintiff JESUS RODRIGUEZ suffered from respiratory distress and

had to seek medical attention.

68. Specifically, Plaintiff GISELLE LUGO suffered from respiratory distress and had to

be hospitalized for one week.

69. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

70. Plaintiffs had to purchase water as a result of their cistern being contaminated.

71. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

72. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

73. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

74. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow



I

4

I

LUZ PARRILLA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

75. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

76. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

77. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

78. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

79. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

80. The refinery ceased operations in approximately 2002.

81. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

82. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control



I

LUZ PARRILLA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

system to prevent or minimize future releases from the red mud piles into the

environment.

83. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

84. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

85. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

86. In reality, they failed to do so and failed to disclose this to SCRG.

87. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

88. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.
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89. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

90. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

91. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

92. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

93. In reality, they failed to do so and failed to disclose this to SCRG.

94. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

95. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

96. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

97. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

98. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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99. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

100. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

101. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

102. SCRG did nothing to remove that asbestos for some three (3) years.

103. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

104. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 58 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

105. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 58 Estate Profit and contaminated their cistern and

vegetation.

106. As a result, red dust continued to blow into No. 58 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 58 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

107. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering and

loss of enjoyment of life a propensity for additional medical illness, a reasonable

fear of contracting illness in the future all of which are expected to continue into

the foreseeable future.

108. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.
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D. Related Litigation
.

109. In 1999, local residents and workers filed a class action ("Henri') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

110. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

111. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.
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112. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

113. Plaintiffs did not opt out of the Henry class.

114. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

115. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

116. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

117. Plaintiffs repeat and re -allege each allegation of Paragraph 1-116 as if set forth

herein verbatim.

118. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

119. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

120. Residential communities are also located just north of the refinery.

121. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

122. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

123. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.
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124. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of Defendants constitute a public nuisance.

127. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

128. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

129. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. Defendants' actions constitute a private nuisance and/or a trespass.
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132. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

134. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

137. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

138. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

139. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

140. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

141. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

142. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

145. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

146. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

147. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.
148. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

149. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

150. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

151 After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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152. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

153. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

154. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

155. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-154 as if set forth

herein verbatim.

156. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

157. As a result, Plaintiffs have been damaged as alleged, herein.

158. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-157 as if set forth

herein verbatim.

159. The actions of Defendants constitute negligence that damaged Plaintiffs.

160. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

161. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

162. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

163. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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164. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

165. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

166. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

167. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

168. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

169. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

170. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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171. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

172. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

173. SCRG owned and/or operated the alumina refinery.

174. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

175. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

176. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

177. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

178. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

ToR-rs § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

179. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

180. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

181. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

182. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

183. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

184. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cm
in the absence of physical
compensable if Antilles' co
outrageous is rejected. If ap
emotional distress, appellants
award would not be permi
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

185. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

186. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

187. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

188. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

189. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

190. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized' and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated oH levels.

191. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

192. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

193. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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194. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

195. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

196. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

197. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

198. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

lust.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai

Lee X. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

>
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VERIFICATION

I, GISELLE LUGO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 2016.
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VERIFICATION

I, JESUS RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

NE V. STANLEY
/ Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.

JESUS RODRIGUEZ
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VERIFICATION

I, MARC LUGO, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ,AC( day of

V. STANLEY

St. Croix, U.S. Virgin Islands
NP -16-15

MY Commission Expires February 13, 2019
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Notary Public

St Croix. U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, KRYSTAL LUGO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
i

Before me this gq day of 2016.

Y Pt IRI in
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VERIFICATION

I, JERGE LUGO, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

My COITIMiniOn Expires rebruary 13, 2019

)Z)1,.L...0'---(..

ERGE LUGO
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VERIFICATION

I, LUZ PARRILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

PARRILLA

SUBSCRIBED AND SWORN TO

St Croi

My Commissic 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PAUL BENJAMIN, MARIE BENJAMIN, KEIANNA
BRYAN AND MARLISHA JN BAPTISTE

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/Ida CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs PAUL BENJAMIN, MARIE BENJAMIN, KEIANNA BRYAN AND

MARLISHA JN BAPTISTE, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Paul Benjamin is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Marie Benjamin is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff Keianna Bryan is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff Marlisha Jn Baptiste is a resident of St. Croix, United States Virgin

Islands.

6. Plaintiffs Paul Benjamin and Marie Benjamin are the parents of Keianna Bryan

and Marlisha Jn Baptiste.



Benjamin, Paul et at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 2.

7. Plaintiffs Paul Benjamin and Marie Benjamin were married March 7, 1974.

8. Plaintiff Paul Benjamin was born Jaimary 15, 1951.

9. Plaintiff Marie Benjamin was born October 29, 1943.

10. Plaintiff Keianna Bryan was born July 22, 1994.

11. Plaintiff Marlisha Jn Baptiste was born February 6, 1997.

12. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 62 Barren Spot, St. Croix, United

States Virgin Islands.

13. Plaintiff PAUL BENJAMIN resided at No. 62 Barren Spot at the time of Hurricane

Georges and continuously thereafter from 1990 to 2002.

14. Plaintiff MARIE BENJAMIN resided at 62 Barren Spot at the time of Hurricane

Georges and continuously thereafter from 1990 to 2002.

15. Plaintiff KEIANNA BRYAN resided at No. 62 Barren Spot at the time of Hurricane

Georges and continuously thereafter from 1990 to 2002.

16. Plaintiff MARLISHA JN BAPTISTE resided at 62 Barren Spot at the time of

Hurricane Georges and continuously thereafter from birth to 2002.

17. Each individual Plaintiff was a member of the Henrys class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 62 Barren Spot, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurric;ne Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in oalifomia.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. CrOix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation
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("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other
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particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions
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when SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

59. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 62 Barren

Spot including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean furniture, clothes, curtains, bedding. Plaintiffs had to clean

the roof of the home as well as clean and repaint walls. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

61. Plaintiffs Marie Benjamin and Keianna Benjamin also suffered from sinus

problems and a chronic cough as a result of exposure to Defendants' industrial

waste.

62. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house
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which was covered in Red Dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

67. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

68. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

69. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had

to be cleaned due to Red Dust.

C. After Hurricane Georges

70. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

71. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

72. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,
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appliances, furnishings and clothes among other items.

73. Defendants hLve failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

74. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

75. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

76. The refinery ceased operations in approximately 2002.

77. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

78. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

79. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

80. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

88. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

89. In reality, they failed to do so and failed to disclose this to SCRG.

90. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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91. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and 'misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

92. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

93. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

94. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

95. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

96. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

97. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports
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concerning the same.

98. SCRG did nothing to remove that asbestos for some three (3) years.

99. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

100. As a result of Defendants' conduct before, during and after Hurricane Georges

Plaintiffs suffered and continue to suffer physical injury, mental distress,

expenses, damage to their real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for medical

illness, and a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

102. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

103. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

104. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

105. Plaintiffs did not opt out of the Henry class.

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

107. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

108. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,
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and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. .. . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

109. Plaintiffs repeat and re -allege each allegation of Paragraph 1-108 as if set forth

herein verbatim.

110. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

112. Residential communities are also located just north of the refinery.

113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
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neighborhood.

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of all Defendants constitute a public nuisance.

119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

120. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.1.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.
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121. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

123. All Defendants' actions constitute a private nuisance and/or a trespass.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

125. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

126. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

134. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.
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143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

146. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants
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owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which. duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. The actions of Defendants constitute negligence that damaged Plaintiffs.

152. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite
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and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

156. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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162. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

165. SCRG owned and/or operated the alumina refinery.

166. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

167. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

169. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

170. Plaintiffs also specifically allege that they are entitled to recover under Banks and
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the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

171. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

174. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish



Benjamin, Paul at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 29.

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.;see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

175. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
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suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no
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reasonable steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
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Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
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of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.
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187. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

189. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: February 18, 2016 BY: "17
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

VERIFICATION
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I, PAUL BENJAMIN , being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this R day of

A,411,202,2"tir
ROTARY BLIC
NNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.
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VERIFICATION

I, MARIE BENJAMIN , being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

OtialY r: LIC
)rHINE V. STANLEY

No Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

day of 2016.

IE BENJAMIN
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VERIFICATION

I, KEIANNA BRYAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this x day of /

NOTARY PUBLIC

, 2016.

90IANG
*=

DoR
MY #FF 177329ti EXPIRES: NO99919M 19, 2018;(03' Bawled Pm Notayklitiladaltem
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VERIFICATION

I, MARLiSHA JN BAPTISTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

SOLANGE DOR

,MY COMMISSION t FF 177329
if EXPIRES: November 18, 2018

Doodad Tin Notary Pubic Undenwiters

NOTARY PUBLIC

ARLI A JN BAPTISTE
/14

2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ISRAEL F. RAMOS, JASMINE E. RAMOS,
JASMIN J. RAMOS, YESENIA FIGUEROA,
JAIMELEE RAMOS, JAYNE RAMOS, ISMAEL
RAMOS, and EMMANUEL RAMOS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ISRAEL F. RAMOS, JASMINE E. RAMOS, JASMIN J. RAMOS,

YESENIA FIGUEROA, JAIMELEE RAMOS, JAYNE RAMOS, ISMAEL RAMOS, and

EMMANUEL RAMOS, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ISRAEL F. RAMOS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff JASMINE E. RAMOS is a resident of Springfield, Massachusetts.

4. Plaintiff JASMIN J. RAMOS, is a resident of St. Croix, United States Virgin

Islands.
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5. Plaintiff YESENIA FIGUEROA is a resident of St. Croix, United States Virgin

Islands.

6. Plaintiff JAIMELEE RAMOS is a resident of Springfield, Massachusetts.

7. Plaintiff JAYNE RAMOS is a resident of St. Croix, United States Virgin Islands.

8. Plaintiff ISMAEL RAMOS is a resident of Springfield, Massachusetts.

9. Plaintiff EMMANUEL RAMOS is a resident of Springfield, Massachusetts.

10. Plaintiffs ISRAEL F. RAMOS and JASMINE E. RAMOS were married on

September 28, 1986.

11. Plaintiffs ISRAEL F. RAMOS and JASMINE E. RAMOS are the parents of

Plaintiffs Jasmin J. Ramos, Yesenia Figueroa, Jaimelle Ramos, Jayne Ramos,

Ismael Ramos and Emmanuel Ramos.

12. Plaintiff ISRAEL F. RAMOS was born September 22, 1963.

13. Plaintiff JASMINE E. RAMOS was born July 3, 1963.

14. Plaintiff JASMIN J. RAMOS was born December 20, 1990.

15. Plaintiff YESENIA FIGUEROA was born September 6, 1987.

16. Plaintiff JAIMELEE RAMOS was born January 1, 1992.

17. Plaintiff JAYNE RAMOS was born December 4, 1993.

18. Plaintiff ISMAEL RAMOS was born March 30, 1995.

19. Plaintiff EMMANUEL RAMOS was born September 3, 1997.

4
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20. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 72 Estate Profit, St. Croix, United

States Virgin Islands.

21. Plaintiff ISRAEL F. RAMOS continually resided at No. 72 Estate Profit from 1996

to 2000.

22. Plaintiff JASMINE E. RAMOS continuously resided at No. 72 Estate Profit from

1996 to 2000.

23. Plaintiff JASMIN J. RAMOS was a minor at the time of Hurricane Georges and

resided at No. 72 Estate Profit continuously from 1996 to 2000.

24. Plaintiff YESENIA FIGUEROA was a minor at the time of Hurricane Georges and

resided at No. 72 Estate Profit continuously from 1996 to 2000.

25. Plaintiff JAIMELEE RAMOS was a minor at the time of Hurricane Georges and

resided at No. 72 Estate Profit continuously from 1996 to 2000.

26. Plaintiff JAYNE RAMOS was a minor at the time of Hurricane Georges and

resided at No. 72 Estate Profit continuously from 1996 to 2000.

27. Plaintiff ISMAEL RAMOS was a minor at the time of Hurricane Georges and

resided at No. 72 Estate Profit continuously from 1996 to 2000.

28. Plaintiff EMMANUEL RAMOS was a minor at the time of Hurricane Georges and

resided at No. 72 Estate Profit continuously from birth to 2000.
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29. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically 72 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

30. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

31. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

32. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

33. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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34. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

35. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

36. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

37. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

38. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

39. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

40. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

41. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

42. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

43. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

44. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter elle, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

45. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

46. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

47. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

48. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

49. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

50. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refine

51. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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52. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

53. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

54. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

55. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

56. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

1
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

57. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

58. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

59. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

60. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

61. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

62. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

63. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

64. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

65. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

66. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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67. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

68. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

69. Hurricane Georges struck St. Croix on September 21, 1998.

70. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

71. Plaintiffs' home, yard, and personal property was coated in the Red Dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

72. Specifically, Plaintiff ISRAEL F. RAMOS incurred costs of cleaning the red dust

from No. 72 Estate Profit including cleaning out and refilling the cistern with

usable water. Plaintiff ISRAEL F. RAMOS had to clean the roof, the inside and

outside of the house and replace living room and bedroom furniture, curtains,

and clothing. Plaintiff ISRAEL F. RAMOS was deprived of the use of his real

property and this caused him emotional distress and because he was covered in

Defendants' industrial waste.

73. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

74. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes, skin rash,

headaches, vomiting and respiratory conditions.

75. Specifically, Plaintiff ISRAEL F. RAMOS suffered from a skin rash and

headaches which continue to plague him to this day.
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76. Plaintiff JASMINE E. RAMOS suffered from a skin rash and headaches which

continue to plague her to this day.

77. Plaintiff JASMIN J. RAMOS suffered from itchy, red and swollen eyes, a skin

rash and vomiting which continue to plague her to this day.

78. Plaintiff YESENIA FIGUEROA suffered from a skin rash and respiratory disease

which continue to plague her to this day.

79. Plaintiff JAIMELEE RAMOS suffered from itchy, red and swollen eyes, a skin

rash, which continue to plague her to this day.

80. Plaintiff JAYNE RAMOS suffered from itchy, red and swollen eyes and a skin

rash, which continue to plague her to this day.

81. Plaintiff ISMAEL RAMOS suffered from itchy, red and swollen eyes and a skin

rash which continue to plague him to this day.

82. Plaintiff EMMANUEL RAMOS suffered from itchy, red and swollen eyes and a

skin rash which continue to plague him to this day.

83. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in Red Dust.

84. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

85. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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86. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

87. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

88. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

89. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

90. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

91. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

92. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

93. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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94. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

95. The refinery ceased operations in approximately 2002.

96. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

97. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

98. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

99. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

a

I
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100. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

101. In reality, they failed to do so and failed to disclose this to SCRG.

102. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

103. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

104. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

105. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

106. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

107. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

108. In reality, they failed to do so and failed to disclose this to SCRG.

109. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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110. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

111. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

112. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

113. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

114. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

115. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

116. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) anc
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

117. SCRG did nothing to remove that asbestos for some three (3) years.

118. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

119. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of

enjoyment of life a propensity for additional medical illness, a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

120. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.
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121. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

122. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

123. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

124. Plaintiffs did not opt out of the Henry class.

125. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract.

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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126. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

127. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[all! persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

128. Plaintiffs repeat and re -allege each allegation of Paragraph 1-127 as if set forth

herein verbatim.

129. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

130. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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131. Residential communities are also located just north of the refinery.

132. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

133. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

134. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

135. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. The actions of all Defendants constitute a public nuisance.
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138. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

139. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

140. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. All Defendants' actions constitute a private nuisance and/or a trespass.

143. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

144. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

145. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

4
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146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

148. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

149. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

150. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

151. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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152. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

153. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

156. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

157. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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158. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

159. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

160. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

161. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

162. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

163. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

164. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

165. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

166. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-165 as if set forth

herein verbatim.

167. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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168. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

169. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-168 as if set forth

herein verbatim.

170. The actions of Defendants constitute negligence that damaged Plaintiffs.

171. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

172. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

173. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

174. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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175. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

176. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

177. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

178. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

179. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

180. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

181. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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182. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

183. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

184. SCRG owned and/or operated the alumina refinery.

185. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

186. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

187. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

188. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

189. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

190. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

191. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

192. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

193. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

194. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

195. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

196. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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197. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

198. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

199. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

200. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

201. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

202. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-



Israel F. Ramos, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

203. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

204. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or



I

Israel F. Ramos, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 38

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

205. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

206. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

207. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

208. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

209. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: 3 k i

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIA
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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Notary Public
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VERIFICATION

I, ISRAEL F. RAMOS being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ISRAEL F. RAMOS

SUBSCRIBED AND SWORN TO

Before me this t day of February, 2016

2019
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SI, LUIS R. SANTANA

Notary Public
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COMMONWEALTH OF MASSACHUSETTS

My Commission Expires
September 10, 2021
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VERIFICATION

I, JASMINE E. RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JASMINE E. RAMOS

SUBSCRIBED AND SWORN TO

Before me this 2. e day of February, 2016.

NOTARY PUBLIC
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Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires
February 13, 2019
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VERIFICATION

I, JASMIN J. RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this VI day of February, 2016.
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VERIFICATION

I, YESENIA FIGUEROA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I day of February, 2016.

St.

My Comn



Israel F. Ramos, et al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 44

VERIFICATION

I, JAIMELEE RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this .2 6 day of February, 2016.

NOTARY PUBLIC

tl.. LUIS R. SANTANA

UVt

Notary Public

COmmt,t,revCEALompi ssi0FIMASon ESACHUSETTS

Septa bar 1 0. 2_021
_:.



YVO E V. STANLEYi Notary Public
St. Croix. U.S Virgin Islands

NP -16-15
Oily Commissvi cxbires February 13.2019

do,j4ta_

Israel F. Ramos, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 45

VERIFICATION

I, JAYNE RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JAYNE RAMOS

SUBSCRIBED AND SWORN TO

Before me this day of February, 2016.
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Notary Public
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My Commission Expires
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VERIFICATION

I, ISMAEL RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 2 C day of February, 2016.

NOTARY PUBLIC
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VERIFICATION

I, EMMANUEL RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EMMANUEL RAMOS

SUBSCRIBED AND SWORN TO

Before me this 2. C day of February, 2016.

NO ARY PUBLIC

1".4.7"mbatlirr rrTANA
, Notary Public

V
COMMONWEALTH OF MASSACHUSETTS

My Commission Expires
September 10. 2021
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ELIZABETH LAPPOST, JENIFER NOLASCO AND CIVIL NO:
MARIA GONZALEZ

Plaintiffs,

v.

Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs ELIZABETH LAPPOST, JENIFER NOLASCO AND MARIA

GONZALEZ, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ELIZABETH LAPPOST is a resident of Cocoa, Florida.

3. Plaintiff JENIFER NOLASCO is a resident of Cocoa, Florida.

4. Plaintiff MARIA GONZALEZ is a resident of Cocoa, Florida.

5. Plaintiffs ELIZABETH LAPPOST and JENIFER NOLASCO are the daughters of

MARIA GONZALEZ.

6. Plaintiff ELIZABETH LAPPOST was born July 28, 1977.

7 Plaintiff JENIFER NOLASCO was born August 10, 1997.
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8. Plaintiff MARIA GONZALEZ was born April 30, 1953.

9. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 97 Harvey Project, St. Croix, United

States Virgin Islands.

10. Plaintiff ELIZABETH LAPPOST resided at No. 97 Harvey Project at the time of

Hurricane Georges and continuously until 2012.

11. Plaintiff JENIFER NOLASCO resided at No. 97 Harvey Project at the time of

Hurricane Georges and continuously until 2012.

12. Plaintiff MARIA GONZALEZ resided at No. 97 Harvey Project at the time of

Hurricane Georges and continuously until 2012.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 97 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
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party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
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liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.
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40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,
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Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

I



i

Lappost, Elizabeth et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property was coated in the red dust
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consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 97

Harvey Project. Plaintiffs also had to clean walls. Plaintiffs suffered from

emotional distress because they and their property were covered in Defendants'

industrial waste.

57. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff ELIZABETH LAPPOST suffered from skin rashes, itchy and

red eyes.

60. Specifically, Plaintiff JENIFER NOLASCO suffered from skin rashes, itchy and

red eyes.

61. Specifically, Plaintiff MARIA GONZALEZ suffered from skin rashes, itchy and red

eyes.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this
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cleanup.

65. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had

to be cleaned and in the case of bedding and clothing, had to be replaced,

because of Red Dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.
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72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at
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the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

89. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which
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they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for
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at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of

enjoyment of life a propensity for additional medical illness, a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.
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101. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled
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that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,
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asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of all Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. All Defendants' actions constitute a private nuisance and/or a trespass.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their
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property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.
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141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

I
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owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite
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and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and
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the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish
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in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing

shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
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suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

I
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reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
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Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
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of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.
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185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: February 26, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee il,-Rhffn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ELIZABEHT LAPPOST, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this '(,c,714 day of ft-6Rtf ARY 2016.
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VERIFICATION

I, JENIFER NOLASCO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

a(c-111-Before me this day of FEB1?-tf , 2016.

NOTARY PUBLIC
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VERIFICATION

I, MARIA GONZALEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this (96 dayof , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARY CHRISTOPHE and JOSEPH
CHRISTOPHE

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARY CHRISTOPHE and JOSEPH CHRISTOPHE, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Mary Christophe is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Joseph Christophe is a resident of St. Croix, United States Virgin Islands.

4. Plaintiffs Mary Christophe and Joseph Christophe were married July 31, 1988.

Plaintiff Mary Christophe was born February 5, 1953.

5. Plaintiff Joseph Christophe was born June 5, 1925.



Christophe, Mary, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 2.

B. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 155 Estate Profit Hills, St. Croix,

United States Virgin Islands.

7. Plaintiff Mary Christophe resided at No. 155 Estate Profit Hills at the time of

Hurricane Georges and continuously thereafter up to today.

8. Plaintiff Joseph Christophe resided at No. 155 Estate Profit Hills at the time of

Hurricane Georges and continuously thereafter up to today.

9. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 155 Estate Profit Hills, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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12. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which. one of its

members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St' Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other Orticulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hiarricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

51. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 155

Estate Profit Hills including cleaning out the cistern and refilling the cistern with

usable water. Plaintiffs had to clean and replace furniture, clothes, curtains, and

bedding. Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

53. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

58. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.
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became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
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Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent Order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which



Christophe, Mary, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14.

they were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

82. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

91. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 155 Estate Profit Hills to this date any

time there is a strong wind or the Red Dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 155 Estate Profit Hills and contaminated their

cistern and vegetation.

93. As a result, Red Dust continued to blow into No. 155 Estate Profit Hills and cause

damage to the personal and real property of Plaintiffs who continue to reside at

No. 155 Estate Profit Hills, and Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of exposure to

the released industrial waste, including bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,

expenses, damage to their real property and personal possessions, loss of

income, loss of capacity to earn income, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

95. To this date, Defendants are continuing to expose Plaintiffs Mary Christophe and

Joseph Christophe to red dust, bauxite, asbestos and other particulates and toxic

substances. Defendants' conduct is also continuing to prevent Plaintiffs from

freely enjoying their properties.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the
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Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red
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dust, red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry clads.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head
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of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgiri Islands are particularly sensitive and

precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth
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herein verbatim.

113. The actions of all Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

115. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. All Defendants' actions constitute a private nuisance and/or a trespass.

119. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

120. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of
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bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim

131. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos
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was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

li
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141. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and propertty of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.
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148. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and Other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.



U

Christophe, Mary, et. al. v. St. 'roix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27.

162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional
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disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages
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in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).



Christophe, Mary, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT -
Page 30.

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the
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illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.



Christophe, Mary, et. al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment thht included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand
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storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with



Christophe, Mary, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34.

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure io determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

184. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: December 4, 2015 BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARY CHRISTOPHE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARY CHRISTOPHE

SUBSCRIBED AND SWORN TO

Before me this 14 day of December, 2015.

RY PUBLIC

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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YVO E V. STANLEY
Notary Public

St. Croix U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, JOSEPH CHRISTOPHE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR

Before me this c99 day o

TO
riu472 C7

JOSEPH CHRISTOPHE
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MICHELLE SEBASTIAN-SIMON, ULYSSES F.
SIMON, and RASHUAN A. SIMON,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MICHELLE SEBASTIAN-SIMON, ULYSSES F. SIMON, and RASHUAN

A. SIMON, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MICHELLE SEBASTIAN-SIMON is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff ULYSSES F. SIMON is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff RASHUAN A. SIMON is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff ULYSSES F. SIMON and MICHELLE SEBASTIAN-SIMON are the

Parents of Plaintiff RASHUAN A. SIMON.
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6. Plaintiff ULYSSES F. SIMON was born September 3, 1968.

7. Plaintiff MICHELLE SEBASTIAN-SIMON was born March 3, 1970.

8. Plaintiff RASHUAN A. SIMON was born June 13, 1998.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 39 Clifton Hill Projects, St. Croix,

United States Virgin Islands.

10. All Plaintiffs resided at No. 39 Clifton Hill Projects from 1997 to 2008 when

Plaintiffs relocated to No. 100 Clifton Hill, St. Croix, United States Virgin Islands.

Plaintiffs have resided at No. 100 Clifton Hill continuously from 2008 to date and

have resided there continuously to date.

11. Each individual Plaintiff was a member of the Henrys class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 39 Clifton Hill Projects, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in NeW York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
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party to this lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
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liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to Cauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

-
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49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud
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piles after Hurricane Georges but Defendants have concealed this evidence.

53. Plaintiffs' home, yard, and personal property - was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

54. Specifically, Plaintiffs, as residents of No. 39 Clifton Hill Projects, incurred costs

of cleaning the red dust from their home including cleaning out the cistern.

Plaintiffs were deprived of the use of their real property and this caused them

emotional distress and because they were covered in Defendants' industrial

waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

57. Plaintiff RASHUAN SIMON suffered from allergies and developed a respiratory

condition.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it
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there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

88. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

90. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

93. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 39 Clifton Hill Projects to this date
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any time there is a strong wind or the red dust piles are worked on.

94. In or abOut 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 39 Clifton Hill Projects and contaminated their

cistern and vegetation.

95. As a result, red dust continued to blow into No. 100 Clifton Hill caused damage to

the personal and real property of Plaintiffs MICHELLE SEBASTIAN-SIMON,

ULYSSES F. SIMON, and RASHUAN A. SIMON who continued to reside in the

affected area, No. 100 Clifton Hill, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

96. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

97. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite

I
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asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

98. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

99. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

100. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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101. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

102. Plaintiffs did not opt out of the Henry class.

103. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

104. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

105. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[al persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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106. Plaintiffs repeat and re -allege each allegation of Paragraph 1-105 as if set forth

herein verbatim.

107. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

108. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

109. Residential communities are also located just north of the refinery.

110. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

111. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

112. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.
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113. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. The actions of Defendants constitute a public nuisance.

116. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

117. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

118. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' actions constitute a private nuisance and/or a trespass.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home
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and yard.

122. 'Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

123. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

126. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

127. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

128. Defendants SCA and Alcoa negligently and improperly used high-pressure water
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sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

129. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

130. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

131. As a result, Plaintiffs have suffered damages as alleged, herein.

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

134. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

135. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

136. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

137. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

138. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

139. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

140. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

141 Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

142. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

143. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

146. As a result, Plaintiffs have been damaged as alleged, herein.
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147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

148. The actions of Defendants constitute negligence that damaged Plaintiffs.

149. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

150. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

151. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

153. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

154. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the
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alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

158. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

159. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

160. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

161. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

162. SCRG owned and/or operated the alumina refinery.

163. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

164. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

165. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

166. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

167. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment
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of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

168. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

169. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

170. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in
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ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

171. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

172. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

173. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

174. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

4
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are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

175. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

176. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

177. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
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and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

178. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

179. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

180. The Refinery had prior knowledge about its dangerous industrial waste escaping.
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Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

181. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in
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the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

182. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

183. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

184. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

185. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

186. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

187. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix
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so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: ( 9

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ilefin,`tsq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MICHELLE SEBASTIAN-SIMON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this \'.1 day of February, 2016.

//YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin lain*
NP -16-15

My Commission Expires February 13, 2010
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VERIFICATION

I, ULYSSES F. SIMON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of February, 2016.

IE V.
Notary

St. Croix, U.S.
NP -1(

Commission Expin 2019

LYSSES F. SIMON

STANLEY
Public
Virgin Istands
i-15
m February 13,
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VERIFICATION

I, RASHUAN A. SIMON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RASHUAN A. SIMON

SUBSCRIBED AND SWORN TO

Before me this day of February, 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST, CROIX

SHERYL JAMES, RASHAD RICHARDS, AND
RICKY LEWIS

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SHERYL JAMES, RASHAD RICHARDS and RICKY LEWIS, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SHERYL JAMES is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff RICKY LEWIS is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff RASHAD RICHARDS is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff SHERYL JAMES is the mother of Plaintiff RASHAD RICHARDS.

6. Plaintiff SHERYL JAMES is the mother of Plaintiff RICKY LEWIS.

7. Plaintiff SHERYL JAMES was born June 9, 1968.
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8. Plaintiff RASHAD RICHARDS was born December 4, 1991.

9. Plaintiff RICKY LEWIS was born March 25, 1995.

10. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 315 Barren Spot, St. Croix, United

States Virgin Islands.

11. Plaintiff SHERYL JAMES resided at No. 315 Barren Spot at the time of Hurricane

Georges and continuously thereafter up to 2000.

12. Plaintiff RICKY LEWIS resided at No. 315 Barren Spot at the time of Hurricane

Georges and continuously thereafter up to 2000.

13. Plaintiff RICKY LEWIS resided at No. 315 Barren Spot at the time of Hurricane

Georges and continuously thereafter up to 2000.

14. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 315 Barren Spot, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.
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21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware;

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung
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down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the
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asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

I
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of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs Sheryl James, Rashad Richards and Ricky Lewis incurred

costs of cleaning the Red Dust from No. 315 Barren Spot including cleaning out

the cistern and refilling the cistern with usable water. Plaintiffs had to clean and

replace furniture, televisions, clothes, curtains, bedding, and vehicle damage,

repaint the roof and walls, clean kitchen cabinets. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

58. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

60. Specifically, Plaintiff SHERYL JAMES suffered from respiratory distress, asthma

and sinus irritation.

61. Specifically, Plaintiff RASHAD RICHARDS suffered from allergies, rashes on his

skin, and respiratory distress along with bronchitis, pneumonia and asthma which

he stills with occasionally to this day.

62. Specifically, Plaintiff RICKY LEWIS had skin rashes from bathing in the water
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and asthma problems.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt td
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clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
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DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.
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89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

90. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the
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Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of

enjoyment of life a propensity for additional medical illness, a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

I
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101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all,

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages
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stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was
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solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.
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119. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. All Defendants' actions constitute a private nuisance and/or a trespass.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

125. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.
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128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth
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herein verbatim.

135. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the
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clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

A
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herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.
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153. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.
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160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.
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168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
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extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. in some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
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reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that
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escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store
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bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
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enclose the building, except for using "plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it
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didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: February 17, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ft-hi-I:Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SHERYL JAMES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

Bettimis§ion Dares February 13, 2011
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VERIFICATION

I, RICKY LEWIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

YWAINE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019

RICKY LEWIS
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James, Sheryl, et al. v. St. Croix Alumina LLC, et aL, Civil No.
_VERIFIED COMPLAINT
Page 38

VERIFICATION

I, RASHAD RICHARDS, being fully sworn, state that I have read the allegations
contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED

Before me this

pONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Isfands
NP -16-15

Av nnmmiscinn Fxnires February 13. 2019

TO

ecember, 2015.

!CHARDS
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SHIRLEY MURREN,

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

CIVIL NO:

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiff SHIRLEY MURREN by and through her undersigned counsel, files her

Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SHIRLEY MURREN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff SHIRLEY MURREN was born August 1, 1946.

4. At the time of Hurricane Georges on or about September 20, 1998, Plaintiff

physically resided at No. 170 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff began residing at No. 170 Clifton Hill beginning in 1992 and has resided

there continuously to date.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 170 Clifton Hill,

which is located in one of the following six communities adjacent to and

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
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name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.
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35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff SHIRLEY MURREN, as owner of No. 170 Clifton Hill,

incurred costs of cleaning the red dust from her home including cleaning out the

cistern. Plaintiff was deprived of the use of her real property and this caused her

emotional distress and because she was covered in Defendants' industrial waste.

50. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself, which took several

weeks and is entitled to the reasonable value of this cleanup.

55. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

56. Plaintiff's personal items, such as clothes, furniture, curtains, etc. became

stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

57. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

58. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

59. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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manner which resulted in incomplete clean up, damage to Plaintiff's home,

appliances, furnishings and clothes among other items.

60. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

61. Plaintiff was forced to obtain potable water and incur the expense, thereof.

62. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

63. The refinery ceased operations in approximately 2002.

64. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

65. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

66. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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67. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

68. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

69. In reality, they failed to do so and failed to disclose this to SCRG.

70. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

71. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

72. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

73. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

74. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.
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77. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into Plaintiff's home and being inhaled by Plaintiff.

78. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.
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84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

87. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 170 Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 170 Clifton Hill and contaminated her cistern and

vegetation.

89. As a result, red dust continued to blow into No. 170 Clifton Hill and caused

damage to the personal and real property of Plaintiff SHIRLEY MURREN who

continues to reside in the affected area, No. 170 Clifton Hill and continues to

inhale Defendants' industrial waste. Plaintiff also suffered from emotional

distress and anxiety as a result of damage to her real property and dwelling and
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activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

94. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

95. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

96. Plaintiff did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work.,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiff repeats and re -alleges each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

103. Residential communities are also located just north of the refinery.

104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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111. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. Defendants' actions constitute a private nuisance and/or a trespass.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

117. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's body, real property, and personal property.
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120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiff's home, yard, cistern,

and other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

125. As a result, Plaintiff have suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

127. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.
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132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiff's

mind, body, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed Plaintiff a duty of care to ensure that Plaintiff did not suffer from serious

emotional distress, which duty arose by operating an abnormally hazardous

condition, through the common law, and through statutory and regulatory

obligations to prevent hazardous material from escaping from its facility; (2)

Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiff suffered a serious emotional injury.

140. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiff.

143. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff and her property.
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151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and her property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional
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disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence 01

physical injury when they result in pecuniary loss or when the tortfeasor engages
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in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).
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167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior CourE jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff are

is entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

4
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illustrations to § 905 to warrant these remedies even if Plaintiff wasn't physically

injured; and (4) Plaintiff is entitled to recover for their "discomfort and annoyance"

under Restatement § 939 because Defendants' damaged or ruined their

property, regardless of whether Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

169. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.
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172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand
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storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

180. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of Plaintiff and the citizens of St. Croix so

as -to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: 3
( BY:

Lee J. Ro
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDELMIRO ACOSTA, JR., MARIA A. FELIX, CIVIL NO:
ERICK ACOSTA

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs EDELMIRO ACOSTA, JR., MARIA A. FELIX, individually and as next of

friend to ERICK ACOSTA, a minor, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDELMIRO ACOSTA, JR. is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MARIA A. FELIX is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff ERICK ACOSTA is a resident of St. Croix, United States Virgin Islands.

5. Plaintiffs EDELMIRO ACOSTA, JR. and MARIA A. FELIX were married in

February, 2003.

Plaintiffs EDELMIRO ACOSTA, JR. and MARIA A. FELIX are the parents of

Plaintiff FRICK ACOSTA.
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7. Plaintiff EDELMIRO ACOSTA, JR. was born June 3, 1977.

8. Plaintiff MARIA A. FELIX was born April 27, 1970.

9. Plaintiff ERICK ACOSTA was born October 2, 1997.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 231 Clifton Hill, St. Croix, United

States Virgin Islands.

11. All Plaintiffs resided at No. 231 Clifton Hill from 1998 to 2000 when Plaintiffs

relocated to No. 718 Barron Spot, St. Croix, United States Virgin Islands. All

Plaintiffs have continually resided at No. 718 Barron Spot continuously from 2000

to date.

12. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 231 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

15. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through



April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

ciAstantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

dentified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants_"
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27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

i

4
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40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

48. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

58. Specifically, Plaintiff EDELMIRO ACOSTA, JR. suffered from red, itchy eyes,

skin rashes and respiratory distress.

59. Specifically, Plaintiff MARIA A. FELIX suffered from red, itchy eyes, skin rashes

and respiratory distress.

60. Specifically, Plaintiff ERICK ACOSTA suffered from red, itchy eyes, skin rashes

and respiratory distress.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to repaint their vehicles because of red dust residue.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.
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79. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

91. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

92. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

93. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

94. SCRG did nothing to remove that asbestos for some three (3) years.
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95. As a result deadly asbestos blew about the neighborhoods near the refinery for
°

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

96. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 718 Barren Spot to this date any time

there is a strong wind or the red dust are worked on.

97. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 718 Barron Spot and contaminated their cistern

and vegetation.

98. As a result, red dust continued to blow into No. 718 Barron Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 718 Barren Spot and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, Ios
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of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

100. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

102. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

103. The initial class in Henry was defined as
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[a]lI individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

104. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

105. Plaintiffs did not opt out of the Henry class.

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

107. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

108. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]l! persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled
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that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

109. Plaintiffs repeat and re -allege each allegation of Paragraph 1-108 as if set forth

herein verbatim.

110. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

112. Residential communities are also located just north of the refinery.

113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,
°

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of Defendants constitute a public nuisance.

119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

120. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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121. Plaintiffs are entitled to damages as a result, thereof.

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' actions constitute a private nuisance and/or a trespass.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

125. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

126. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

COUNT III: Private Nuisance/Trespass

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only



For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

(-jean up the bauxite, red mud, and other particulates from both the alumina

efinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

Oefendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

32 Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

J.d.. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

134. As a result, Plaintiffs have suffered damages as alleged, herein.
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135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.



Edelmiro Acosta, Jr., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

4



COUNT VI: Negligent Infliction of Emotional Distress

COUNT VII: Negligence as to All Defendants
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146. As a result of Defendants' outrageous and callous disregard for the health,
°

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. The actions of Defendants constitute negligence that damaged Plaintiffs.
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152. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

156. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic



and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

SCRG owned and/or operated the alumina refinery.

SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

reA9Jed particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

Piaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment
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of a bodily function and, in some situations, even though the defendant's act is
°

beneficial." See id. at cmt. a.

171. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the
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members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

174. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasolinE

discharge from USTs).
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175. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.
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Antilles Ins., 30 V.I. at 257.

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect
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neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery
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never took any steps to prevent the red mud from escaping during a hurricane.
°

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.
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187. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

189. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: 3 1

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn,4-rsqr.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDELMIRO ACOSTA, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of February, 2016.

C 2019

Y PUBLIC

YVONNE . STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My =mission Expires February 13,
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VERIFICATION

I, MARIA A. FELIX, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1'6 day of February, 2016.



YVO E V. STANLEY
czNotary Public

St Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ERICK ACOSTA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this n day of February, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LYDDA ENCARNACION

v.

CIVIL NO:

ACTION FOR DAMAGES
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM JURY TRIAL DEMANDED
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiff Lydda Encarnacion, by and through undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Lydda Encarnacion is a resident of Orlando, Florida.

3. Plaintiff was born March 9, 1980.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 129 Estate Profit, Apartment B, St. Croix, United States

Virgin Islands.

5. Plaintiff resided at No. 129 Estate Profit, Apartment B, at the time of Hurricane

Georges and continuously thereafter until May 1999.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 129 Estate

Profit, Apartment B, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George.

Plaintiff did not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

a
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alqmina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control



,he storage and containment of the bauxite, red mud, coal dust, and other

particulates.

1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

si)estos removal to be "in the range of $20 million" and continued to fail to

3orrectly control the storage and containment of friable, unencapsulated and/or

Jncovered asbestos.

)efendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

,:ootinued to stack and store them in huge uncovered piles.

The Alcoa Defendants failed to properly store, contain and/or remove the

sbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

4:;oai dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern abput the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 129 Estate

Profit, Apartment B, including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff had to clean the home from Red Dust. Plaintiff had to

clean and replace furniture, bedding, and beds. Plaintiff suffered from emotional

distress because she was covered in Defendants' industrial waste.

50. Specifically, Plaintiff suffered from skin rash as a result of exposure to

Defendants' industrial waste.
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51. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for, many residents of

St. Croix, and turned the water red.

52. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of the cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

58. All of Plaintiffs personal items, such as her clothes, furniture, curtains, etc. were

covered by Red Dust and had to be cleaned.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allowed those substances to continue to blow about the island and damage

Plaintiff.
.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
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access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness and a reasonable fear of contracting illness in the

future, all of which are expected to continue into the foreseeable future.
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D. Related Litigation

75. In 1999, local residents and workers filed a class actioi ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

76. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

77. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

78. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property
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located in one of the six communities described above, and have suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

79. Plaintiff did not opt out of the Henry class.

80. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

81. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

82. Plaintiff repeats and re -alleges each allegation of Paragraph 1-81 as if set forth

herein verbatim.

83. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

84. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

85. Residential communities are also located just north of the refinery.

86. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

COUNT I: Abnormally Dangerous Condition
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87. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

88. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

89. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

90. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-89 as if set forth

herein verbatim.

91. The actions of all Defendants constitute a public nuisance.

92. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

93. The actions of all Defendants violated the statutes of the Virgin Islands
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes, nuisance per se.

94. Plaintiff is entitled to damages as a result, thereof.

95. Plaintiff repeats and re -allege each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. All Defendants' actions constitute a private nuisance and/or a trespass.

97. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

98. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

99. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs body, real property, and personal property.

102. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

103. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs neighborhood.

104. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiffs home, yard, cistern,

and other property.

105. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.

106. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

107. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.
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109. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

110. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

111. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

112. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

113. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

114. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

115. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

116. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

mind, body, and property.

117. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

118. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

121. As a result, Plaintiff has been damaged as alleged, herein.

122. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute negligence that damaged Plaintiff.

124. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

125. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

126. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

127. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff and Plaintiffs property.

128. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

129. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

130. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

131. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhood and harm Plaintiff and her property.

132. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

133. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

134. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

135. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiff and her property.

136. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

137. SCRG owned and/or operated the alumina refinery.

138. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

139. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and her property.

140. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

141. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

142. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

143. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

144. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See
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Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

145. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

146. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,
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and negligence. See id.; see also French tt. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

147. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

148. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
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extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

149. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her homes and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

150. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.



Encamacion, Lydda v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28. '

151. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

152. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

153. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

154. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

155. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

156. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

157. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

158. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

159. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

160. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

161. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

162. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: December 16, 2015

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LYDDA ENCARNACION, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this .9--)1 day of January, 2016.



FIRST BANK
101-728512216

****************** ***** *** *********** ***** le********************,

AUTHORIZED SIGNATURE

EE J. ROHN & ASSOCIATES, LLC
:OST ACCOUNT
101 KING,STREET
HRISTIANSTED, VI 00820
40-778-8855

AY TO THE Clerk of the Superior Court of the VIWIDER OF

Seventy -Five and 00/100****""

MEMO

Clerk of the Superior Court of the VI

11970

2/19/2016

$ '75.00

*****************************

Encarnacion, Lydda v. St. Croix Alumina et al
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LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Clerk of the Superior Court of the VI
2/19/2016

Superior Court Filing Fee Re: Verified Complaint

DOLLARS

11970

75.00

Costs - First Bank Encarnacion, Lydda v. St. Croix Alumina et al
75.00
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

OLGA RODRIGUEZ, MERWIN CRUZ, WILBERTO CIVIL NO:
ORTIZ, ULISES QUINONES, JR. and MERWIN
CRUZ, JR., Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs OLGA RODRIGUEZ, MERWIN CRUZ, WILBERTO ORTIZ, ULISES

QUINONES, JR. and MERWIN CRUZ, JR., by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff OLGA RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MERWIN CRUZ is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff MERWIN CRUZ, JR., is a resident of St. Croix, United States Virgir

Islands.

5. Plaintiff WILBERTO ORTIZ is a resident of North Carolina.

6. Plaintiff ULISES QUINONES, JR. is a resident of St. Croix, United States Virgir

Wands
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7. Plaintiffs OLGA RODRIGUEZ and MERWIN CRUZ are husband and wife.

8. Plaintiffs OLGA RODRIGUEZ and MERWIN CRUZ are the parents of Plaintiffs

MERWIN CRUZ, JR., WILBERTO ORTIZ AND ULISES QUINONES, JR.

9. Plaintiff OLGA RODRIGUEZ was born May 14, 1966.

10. Plaintiff MERWIN CRUZ was born June 16, 1968.

11. Plaintiff MERWIN CRUZ, JR., was born May 14, 1989.

12. Plaintiff WILBERTO ORTIZ was born January 30, 1985.

13. Plaintiff ULISES QUINONES, JR. was born March 24, 1987.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 108 Estate Profit Hill, St. Croix, United

States Virgin Islands.

15. All Plaintiffs resided at No. 108 Estate Profit Hill from 1993 to 2006 when Plaintiffs

relocated to No. 528 Mount Pleasant (Frederiksted), St. Croix, United States Virgin

Islands.

16. Each individual Plaintiff was a member of the Henrys class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 108 Estate Profit Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into, alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

I
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50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/orsafeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home.

Plaintiffs were deprived of the use of their real property and this caused them

emotional distress and because they were covered in Defendants' industrial waste.

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.
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61. Specifically, Plaintiff MERWIN CRUZ, JR., suffered from aggravated asthma.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.
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69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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76. In addition, ALCOA represented that it was abating all asbestos at the refinery at.

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain and

suffering and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

:.

I
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including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.
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102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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107. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard and other

property.
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128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard and other property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, and other property,

which caused further damage to such property and further exposed Plaintiffs to the

toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

: Intentional Infliction of Emotion

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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135. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

property, even though they knew that hurricane victims had limited access to clean

drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

U
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141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.
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146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into
°

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the torifeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;



Rodriguez, Olga et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for

s

1
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emotional distress, appellants would be correct in asserting that theaward would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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175. There were seven cells of red mud when Hurricane Georges hit; all were above 50
°

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite-storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using
.

"plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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182. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and
tot
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

Lee J.Wohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, OLGA RODRIGUEZ, being fully sworn, state that I have read the allegations
contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

YVO V. STANLEY
otary Public

St Croix, U.S. Virgin Islands
NP -16-15

uv Commission Expires February 13, 2019

o
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YVO V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -t6-15
My Commission Expires February 13, 2019
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VERIFICATION

I, MERWIN CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this
_ day of , 2016.

MERWIN CRUZ
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VERIFICATION

I, MERWIN CRUZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MERWIN

SUBSCRIBED AND SWORN TO

Before me this day //kiwi 2016.

E V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ULISES QUINONES, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

V. STANLEY

St. Croix. U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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OTARY PUBLIC
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VERIFICATION

I, WILBERTO ORTIZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1,2- day

an41 e-effee, 1.,cemler
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LEON CRUZ, MERCEDES CR JZ, LEON CRUZ
JR., individually and as next of friend to LEON
CRUZ III, a minor, GLENDA LEE CRUZ, SHASTA
CRUZ, YAHMILETTE CINTRON, GABRIEL
REYES, JR., GABRIEL REYES, SR. AND
RAMONA CRUZ,

v.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

Plaintiffs, JURY TRIAL DEMANDED

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs LEON CRUZ, MERCEDES CRUZ, LEON CRUZ, JR., individually anc

as next of friend to LEON CRUZ, Ill, a minor, SHASTA CRUZ, GLENDA LEE CRUZ

YAHMILETTE CINTRON, LEON CRUZ III, GABRIEL REYES, SR., GABRIEL REYES

JR. AND RAMONA CRUZ, by and through their undersigned counsel, file their Verifiec

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Leon Cruz is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff Mercedes Cruz is a resident of St. Croix, United States Virgin Islands.
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4. Plaintiff Leon Cruz, Jr., individually, and as next of friend to Leon Cruz Ill,

minor, is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff Shasta Cruz, is a resident of North Carolina.

6. Plaintiff Glenda Cruz is a resident of San Antonio, Texas.

7. Plaintiff Gabriel Reyes Sr. is a resident of San Antonio, Texas.

8. Plaintiff Gabriel Reyes Jr. is a resident of San Antonio, Texas.

9. Plaintiff Ramona Cruz is a resident of Fort Lauderdale, Florida.

10. Plaintiffs Leon Cruz and Mercedes Cruz are the parents of Plaintiffs Leon Cruz

Jr., Glenda Cruz and Ramona Cruz.

11. Plaintiffs Leon Cruz and Mercedes Cruz were married on January 21, 1973.

12. Plaintiffs Leon Cruz Jr. and Shasta Cruz are the parents of Leon Cruz Ill and

Yamilette Cintron.

13. Plaintiffs Leon Cruz, Jr. and Shasta Cruz were married on November 28, 1995.

14. Plaintiffs Glenda Cruz and Gabriel Reyes Sr. are the parents of Plaintiff Gabriel

Reyes Jr.

15. Plaintiffs Glenda Cruz and Gabriel Reyes Sr. were married on December 14,

1994.

16. Plaintiff Leon Cruz was born December 1, 1952.

17. Plaintiff Mercedes Cruz was born August 14, 1943.

18. Plaintiff Leon Cruz, Jr. was born February 12, 1973.

19. Plaintiff Shasta Cruz was born October 27, 1977.

20. Plaintiff Glenda Lee Cruz was born October 1, 1976.

C
o
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21. Plaintiff Gabriel Reyes, Sr. was born September 21, 1976.

22. Plaintiff Gabriel Reyes, Jr. Was born on May 19, 1995.

23. Plaintiff Yahmilette Cintron was born July 18, 1997.

24. Leon Cruz Ill was born August 12, 1998.

25. Plaintiff Ramona Cruz was born May 6, 1980.

26. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at Estate Profit No. 140, St. Croix, United

States Virgin Islands.

27. Plaintiff Leon Cruz has owned Estate Profit No. 140 since 1982 and has owned

and resided there continuously to date.

28. Plaintiff Ramona Cruz was a minor at the time of Hurricane Georges and resided

at 34E -F Clifton Hill continuously from birth to 2011.

29. Plaintiff Gabriel Reyes, Yahmilette Cintron, and Leon Cruz Ill were minors at the

time of Hurricane Georges and resided at Estate Profit No. 140 continuously from

birth to around November 2011.

30. Each individual Plaintiff was a member of the Henrys class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically Estate Profit No. 140, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George.' None of the individual Plaintiffs opted out of the class.

31. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

32. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

33. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

34. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

35. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

36. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust. .

37. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

38. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

39. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

40. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

41. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its
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principal place of business in California.

42. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

43. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

44. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

45. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

46. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from
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Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

47. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

48. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

49. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

50. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG"). '

51. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

52. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

53. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

54. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

55. In addition, the refinery contained asbestos and other particulates in various
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conditions that were never removed from the premises, in violation of law.

56. The bauxite waA stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

57. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

58. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

59. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

60. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and
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continued to stack and store them in huge uncovered piles.

61. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

62. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

63. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

64. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

65. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

66. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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67. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

68. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

69. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

70. Hurricane Georges struck St. Croix on September 21, 1998.

71. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried
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bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see' the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

72. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

73. Specifically, Plaintiff Leon Cruz, Sr. as owner of Estate Profit No. 140, incurred

costs of cleaning the red dust from his home including cleaning out the cistern.

Plaintiff Leon Cruz was deprived of the use of his real property and this caused

him emotional distress and because he was covered in Defendants' industrial

waste.

74. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

75. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes, skin, and

respiratory tracts.

76. Plaintiff Leon Cruzsuffered from itchy, red and swollen eyes and respiratory

illness.

77. Plaintiff Mercedes Cruz suffered from itchy, red and swollen eyes and asthma.
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78. Plaintiff Leon Cruz, Jr. suffered from itchy, red and swollen eyes and a rash on

his legs. °

79. Plaintiff Shasta Cruz suffered from itchy, red and swollen eyes.

80. Plaintiff Glenda Lee Cruz suffered from itchy, red and swollen eyes.

81. Plaintiff Ramona Cruz suffered from itchy, red and swollen eyes.

82. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

83. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

84. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

85. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

86. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

87. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

88. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiffs.

89. When 'Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

90. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

91. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

92. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

93. The refinery ceased operations in approximately 2002.

94. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean-up of the refinery prior to closure.

95. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

96. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordefed by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

97. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

98. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

99. In reality, they failed to do so and failed to disclose this to SCRG.

100. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

101. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

102. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

103. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

104. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

105. In addition, ALCOA represented that it was abating all asbestos at the refinery at
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the time of the sale to SCRG.

106. In reality, they failed to do so and failed to disclose this to SCRG.

107. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

108. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

109. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

110. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

111. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

112. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

113. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

4
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freely.

114. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

115. SCRG did nothing to remove that asbestos for some three (3) years.

116. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

117. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into Estate Profit No. 140 to this date any time

there is a strong wind or the red dust piles are worked on.

118. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at Estate Profit No. 140 and contaminated their cistern

and vegetation.

119. As a result, red dust continued to blow into 34 E -F Clifton and cause damage to

the personal and real property of Plaintiffs Leon Cruz, Mercedes Cruz, Leon

Cruz, Jr., and Glenda Cruz, who continued to reside in the area at 34C Clifton

Hill, and those Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage
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to their real property and dwelling and as a result of personal physical injury by

'exposure to the released industrial waste, including bauxite.

120. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

121. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

122. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

123. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
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activities that allow the release of pollutants, (b) remove the piles of red dust,

' coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

124. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

125. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

126. Plaintiffs did not opt out of the Henry class.

127. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

128. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

129. About two years later, on June 3, 2008, the Henry court decertified the original
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class and certified a new class of 101 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

130. Plaintiffs repeat and re -allege each allegation of Paragraph 1-129 as if set forth

herein verbatim.

131. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

132. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

133. Residential communities are also located just north of the refinery.

134. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

135. Defendants knew and understood that there was a high risk that strong winds



LEON CRUZ, et al. v. St. Croix Alumina LLC, et al., Civil No.
 VERIFIED COMPLAINT

Page 21

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

136. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

137. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute a public nuisance.

140. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

141. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-



LEON CRUZ, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

25(c), and § 204-27(a)) and constitutes nuisance per se.

' 142. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. Defendants' actions constitute a private nuisance and/or a trespass.

145. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

146. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

147. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

150. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

151. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

152. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

153. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

154. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

155. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. The actions of Defendants constitute the intentional infliction of emotional

i
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distress on Plaintiffs.

158. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

159. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

160. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

161. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

162. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

163. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited



i

4

LEON CRUZ, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

access to clean drinking water.

164. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

165. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

166. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

167. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

168. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-167 as if set forth

herein verbatim.

169. In the alternative to intentional infliction of emotional distress, the actions of



I

i

LEON CRUZ, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

170. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

171. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-170 as if set forth

herein verbatim.

172. The actions of Defendants constitute negligence that damaged Plaintiffs.

173. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

174. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

175. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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176. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

177. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

178. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

179. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

180. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

181. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

182. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and
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failed to remove asbestos.

183. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

184. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

185. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

186. SCRG owned and/or operated the alumina refinery.

187. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

188. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

189. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

190. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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191. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

192. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

193. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some
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cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

194. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

195. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the torffeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

a
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

196. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

197. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

198. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

199. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding



I

I

LEON CRUZ, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

200. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

201. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

202. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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203. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

204. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."
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205. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

206. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

207. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite
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with tarp the next time a hurricane threatened.

208. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

209. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

210. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

211. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: March 7, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



LEON CRUZ, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37.

VERIFICATION

I, LEON CRUZ, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best

of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to

file this lawsuit on my behalf.

SUBSCRIBED AND SWORY_TO

j/5r/Ae`l ad4
Before me this V day of-Deeernbtr,-217T57

DUSTIN R CELEDON

My Commission Expires
August 8, 2019

'ARY PUBLIC

-
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VERIFICATION

I, MERCEDES CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this V day o

DUSTIN R CELEDON

My Commission Expires
August 8, 2019
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VERIFICATION

I, LEON CRUZ JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

Notary Public
St Croix, U.S. Virgin islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, SHASTA CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHASTA CRUZ

SUBSCRIBED AND SWORN TO

Before me this -8

M. ISAAC
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My Commission Expires
August 22, 2016
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VERIFICATION

I, GLENDA CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 3 0 day of December, 2015.

NOTARY PUBLIC
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VERIFICATION

I, YAHMILETTE CINTRON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MILETTE CINTRON

SUBSCRIBED AND SWORN TO

Ucknuary, zoi6
Before me this day of -Beseper, 2015.
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Notary Public
t Croix, U.S. Virgin Islands

NP -I6-15
My Commission

Expires February 13, 2019
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VERIFICATION

I, LEON CRUZ, JR., as next of friend to LEON CRUZ, Ill, a minor, being fully

sworn, state that I have read the allegations contained in the foregoing VERIFIED

COMPLAINT and know that the facts relating to my personal situation, including my

personal and property damages are true and correct to the best of my knowledge and

belief. I have given Lee J. Rohn and Associates, LLC authority to file this lawsuit on my

behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.



BRIAN CRONIN

My Commission Expires
August 22, 2016
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VERIFICATION

I, RAMONA CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
_. c.4v-1

Before me this (til'a day oft, 2016.
Denys Undeuer
NOTARY PUBLIC
STATE OF FLORIDA
Commit FF120419

Expires 5/26/2018

OTARY PUBLIC
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VERIFICATION

I, GABRIEL REYES SR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

UBLIC

VYVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin !stands
NP -16-15

Commission es flyirualy 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

HELENMAY JACKSON, PADDY JACKSON, CIVIL NO:
SILVER JACKSON, DAREON SIMON, NADETTE
SIMON-BREWSTER and SHAKIMA SIMON, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs HELENMAY JACKSON, PADDY JACKSON, SILVER JACKSON,

DAREON SIMON, NADETTE SIMON-BREWSTER and SHAKIMA SIMON, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff HELENMAY JACKSON is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff PADDY JACKSON is a resident of St. Croix, United States Virgir

Islands.

4. Plaintiff SILVER JACKSON is a resident of St. Croix, United States Virgir

Islands.
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5. Plaintiff DAREON SIMON is a resident of Jamaica, New York.

6. Plaintiff SHAKIMA SIMON is a resident of DeSoto, Texas.

7. Plaintiff NADETTE SIMON-BREWSTER is a resident of DeSoto, Texas.

8. Plaintiff HELENMAY JACKSON is the mother of Plaintiffs PADDY JACKSON,

SILVER JACKSON, DAREON SIMON and NADETTE SIMON-BREWSTER and

grandmother to SHAKIMA SIMON.

Plaintiff NADETTE SIMON-BREWSTER is mother of SHAKIMA SIMON.

Plaintiff HELENMAY JACKSON was born January 28, 1956.

Plaintiff PADDY JACKSON was born October 24, 1980.

Plaintiff SILVER JACKSON was born July 30, 1982.

Plaintiff DAREON SIMON was born June 15, 1979.

Plaintiff SHAKIMA SIMON was born February 3, 1995.

Plaintiff NADETTE SIMON-BREWSTER was born December 13, 1977.

At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 118 Harvey Project, St. Croix, United

States Virgin Islands.

17. Plaintiff HELENMAY JACKSON continually resided at No. 118 Harvey Project

from 1982 through 2001, when she moved to No. 279 Barren Spot, where she

has continually resided from 2001 to date.

'17
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18. Plaintiff PADDY JACKSON continually resided at No. 118 Harvey Project from

1982 through 2001 when he moved to No. 279 Barren Spot, where he has

continually resided from 2001 to date.

19. Plaintiff SILVER JACKSON continually resided at No. 118 Harvey Project from

1982 through 2001 when she moved to No. 279 Barren Spot, where she has

continually resided from 2001 to date.

20. Plaintiff DAREON SIMON continually resided at No 118 Harvey Project from

1982 through 2001, when he relocated to the states.

21. Plaintiff SHAKIMA SIMON continually resided at No. 118 Harvey Project from

1982 through 2001, when she relocated to the states.

22. Plaintiff NADETTE SIMON-BREWSTER continually resided at No. 118 Harvey

Project from 1982 through 2001, when she relocated to the states.

23. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 118 Harvey Project and No. 279 Barren Spot, which are located

in one of the following six communities adjacent to and downwind from the St.

Croix Alumina Refinery Plant: the Projects of Harvey Clifton Hill and the estates

of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries

as a result of exposure during and after Hurricane Georges to red dust and red

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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mud blown during Hurricane George. None of the individual Plaintiffs opted out

of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

I

I
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51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property was coated in the Red Dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 118

Harvey Project. Plaintiff had to clean the inside and outside of the house and

replace furniture, curtains, and clothing and linens. Plaintiffs were deprived of
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the use of the real property and this caused them emotional distress and

because they covered in Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

cisterns, the primary source of potable water for many residents of St. Croix, and

turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, sinus and respiratory

conditions.

69. Specifically, Plaintiff HELENMAY JACKSON suffered from sinus conditions and

infections that continue to this day.

70. Plaintiff PADDY JACKSON suffered from asthma and respiratory conditions that

continue to this day.

71. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which was covered in Red Dust.

72. Plaintiffs had to purchase water as a result of their primary water source being

contaminated.

73. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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74. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

75. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

76. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

77. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

78. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

79. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

80. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

81. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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82. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

83. The refinery ceased operations in approximately 2002.

84. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

85. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

86. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

87. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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88. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

89. In reality, they failed to do so and failed to disclose this to SCRG.

90. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

91. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

92. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

93. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

94. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

95. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

96. In reality, they failed to do so and failed to disclose this to SCRG.

97. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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98. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

99. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

100. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

101. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

102. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

103. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

104. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

105. SCRG did nothing to remove that asbestos for some three (3) years.

106. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

107. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 279 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.

108. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 279 Barron Spot and contaminated their cistern

and vegetation.

109. As a result, red dust continued to blow into No. 279 Barron Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 279 Barren Spot and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.
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110. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

111. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

112. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

113. The initial class in Henry was defined as
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[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

114. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

115. Plaintiffs did not opt out of the Henry class.

116. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

117. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

118. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled
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that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

119. Plaintiffs repeat and re -allege each allegation of Paragraph 1-118 as if set forth

herein verbatim.

120. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

121. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin islands are particularly sensitive and

precious.

122. Residential communities are also located just north of the refinery.

123. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

124. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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125. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

126. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of all Defendants constitute a public nuisance.

129. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

130. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.
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131. Plaintiffs are entitled to damages as a result, thereof.

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. All Defendants' actions constitute a private nuisance and/or a trespass.

134. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

135. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

136. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

139. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

COUNT III: Private Nuisance/Trespass

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

140. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

141. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

142. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

143. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

144. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.
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146. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

147. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

148. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

149. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

150. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

151. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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152. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

153. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

154. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

155. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

156. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

159. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

160. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-159 as if set forth

herein verbatim.

161. The actions of Defendants constitute negligence that damaged Plaintiffs.

162. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

163. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without



Helenmay Jackson, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT -
Page 28

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

164. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

165. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

166. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

167. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

168. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

169. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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170. Alcoa and SCA's failure to secure the bauxite and red mud and related
°

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

171. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

172. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

173. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

174. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

175. SCRG owned and/or operated the alumina refinery.

176. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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177. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

178. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

179. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

180. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

181. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

182. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

183. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

184. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

185. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

186. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

187. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

188. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

189. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

190. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

191. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

192. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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193. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

194. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

195. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

196. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

197. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

198. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

I



:A8

gelenmay Jackson, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
age 38

199. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

200. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



J(d2401APAIIHE LE

NOTARY PUBLIC 7f --x

EDWARD P. CAVE
Commission 11: NP -79-12

'res: September 20, 2016

St Croix, U.S.V.I.

Helenmay Jackson, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, HELENMAY JACKSON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MAY JACKSON

SUBSCRIBED AND SWORN TO

Before me this &,1/day of ,/f/X. , 2016
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VERIFICATION

I, SILVER JACKSON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thisc2Q day of , 2016.

YVONN"V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

MV Commission Expires February 13, 2,019



I

i

Helenmay Jackson, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 42

VERIFICATION

I, DAREON SIMON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DAREON SIMON

SUBSCRIBED AND SWORN TO

Before me this 2 IA day of NAL k , 2016.

NOTARY PUBLIC



SHAKI

Helenmay Jackson, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 43

VERIFICATION

I, SHAKIMA SIMON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

MA SIMON

OMAR MONSIVAIS

My Commission Expires
July 20, 2019
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VERIFICATION

I, NADETTE SIMON-BREWSTER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this -2-3 day of Z, 2016

DOM AllARITO

My Commission Expires
July 1, 2017

PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARIA MAYNARD, CHARMAINE MAYNARD,
CHARLES MAYNARD

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARIA MAYNARD, CHARMAINE MAYNARD, and CHARLES

MAYNARD, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIA MAYNARD is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff CHARMAINE MAYNARD is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff CHARLES MAYNARD is a resident of St. Croix, United States Virgir

Islands.

5. Plaintiff MARIA MAYNARD is the mother of Plaintiffs CHARMAINE MAYNARE

and CHARLES MAYNARD.

6. Plaintiff MARIA MAYNARD was born May 16, 1959.
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7. Plaintiff CHARMAINE MAYNARD was born April 2, 1984.

8. Plaintiff CHARLES MAYNARD was born April 7, 1985.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at Apt. 61 Harvey Projects, St. Croix, United

States Virgin Islands.

10. Plaintiff MARIA MAYNARD resided at Apt. 61 Harvey Projects at the time of

Hurricane Georges and continuously to date.

11. Plaintiff CHARMAINE MAYNARD resided at Apt. 61 Harvey Projects at the time of

Hurricane Georges and until 2003 when she moved within the zone to No. 102

Profit Hills.

12. Plaintiff CHARLES MAYNARD resided at Apt. 61 Harvey Projects at the time of

Hurricane Georges and until 2000.

13. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

Apt. 61 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home.

Plaintiffs were deprived of the use of their real property and this caused them

emotional distress and because they were covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.
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59. Specifically, Plaintiff MARIA MAYNARD suffered from irritable skin.

60. Specifically, Plaintiff CHARMAINE MAYNARD suffered from irritable skin.

61. Specifically, Plaintiff CHARLES MAYNARD suffered from irritable skin.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which
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resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)
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ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

91. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

92. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

93. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

94. SCRG did nothing to remove that asbestos for some three (3) years.

95. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

96. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into Bethlehem Village Apartment 61 to this date

any time there is a strong wind or the red dust piles are worked on.

97. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at Apt. 61 Harvey Projects and No. 102 Profit Hills.

98. As a result, red dust continued to blow into Apt. 61 Harvey Projects and No. 102

Profit Hills., caused damage to the personal and real property of Plaintiffs, who

continued to reside in the affected area and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and
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anxiety as a result of damage to their real property and dwelling and as a result of

personal physical 'injury by exposure to the released industrial waste, including

bauxite.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering and

loss of enjoyment of life a propensity for additional medical illness, a reasonable

fear of contracting illness in the future all of which are expected to continue into

the foreseeable future.

100. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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102. In addition to damages for personal injuries and property damages, the Henry
°

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

103. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

104. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

105. Plaintiffs did not opt out of the Henry class.

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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107. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

108. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

109. Plaintiffs repeat and re -allege each allegation of Paragraph 1-108 as if set forth

herein verbatim.

110. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

112. Residential communities are also located just north of the refinery.
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113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of Defendants constitute a public nuisance.
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119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

120. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

121. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' actions constitute a private nuisance and/or a trespass.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

125. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

126. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

134. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

t
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141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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146. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. The actions of Defendants constitute negligence that damaged Plaintiffs.
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152. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

156. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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165. SCRG owned and/or operated the alumina refinery.

166. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

167. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

169. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

170. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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171. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

174. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

175. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

i
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were



I

4

MARIA MAYNARD, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed



4

i

MARIA MAYNARD, et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 35

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

187. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

189. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

DATED: 1/

Attorneys for Plaintiffs

BY:
Lee , Esq.
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VERIFICATION

I, CHARMAINE MAYNARD, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this k l day of

- YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13; 2Oi9

, 2016.
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VERIFICATION

I, CHARLES MAYNARD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1 ( day °final , 2016.

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13. 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ERNESTINA MERCADO RAMIREZ, JOSE LUIS
MERCANDO, SUJEIRA MUNDO, ANDRES
MERCADO, ROSA NOLASCO, ANGEL
NOLASCO, JULIO A. MERCADO and ANGEL
MERCADO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ERNESTINA MERCADO RAMIREZ, JOSE LUIS MERCADO, SUJEIRA

MUNDO, ANDRES MERCADO, ROSA NOLASCO, ANGEL NOLASCO, JULIO A.

MERCADO and ANGEL MERCADO, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ERNESTINA MERCADO RAMIREZ is a resident of St. Croix, United

States Virgin Islands.

3. Plaintiff JOSE LUIS MERCADO is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff SUJEIRA MUNDO is a resident of St. Croix, United States Virgin Islands.
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5. Plaintiff ANDRES MERCADO is a resident of St. Croix, United States Virgin

Islands.

6. Plaintiff ROSA NOLASCO is a resident of Newport Richy, Florida.

7 Plaintiff ANGEL NOLASCO is a resident of Newport Richy, Florida.

8. Plaintiff JULIO A. MERCADO is a resident of Ocala, Florida.

9. Plaintiff ANGEL MERCADO is a resident of St. Croix, United States Virgin

Islands.

10. Plaintiff ERNESTINA MERCADO RAMIREZ is the mother of Plaintiffs JOSE

LUIS MERCADO, SUJEIRA MUNDO, ANDRES MERCADO, JULIO A.

MERCARDO, ROSA NOLASCO and ANGEL MERCADO.

11. Plaintiff ANGEL NOLASCO is the husband of Plaintiff ROSA NOLASCO.

12. Plaintiff ERNESTINA MERCADO RAMIREZ was born July 30, 1946.

13. Plaintiff JOSE LUIS MERCADO was born November 21, 1975.

14. Plaintiff SUJEIRA MUNDO was born November 23, 1976.

15. Plaintiff ANDRES MERCADO was born August 29, 1978.

16. Plaintiff ANGEL MERCADO was born November 18, 1979.

17. Plaintiff ROSA NOLASCO was born July 24, 1967.

18. Plaintiff ANGEL NOLASCO was born January 5, 1971.

19. Plaintiff JULIO A. MERCADO was born September 14, 1977.
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20. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 122 Estate Profit, St. Croix, United

States Virgin Islands.

21. Plaintiffs ERNESTINA MERCADO RAMIREZ has owned No. 122 Estate Profit

for more than 30 years and has resided there continuously to date.

22. Plaintiff JOSE LUIS MERCADO has continuously resided at No. 122 Estate Profit

from birth to date.

23. Plaintiff SUJEIRA MUNDO has continuously resided at No. 122 Estate Profit

from birth to date.

24. Plaintiff ANDRES MERCADO has continuously resided at No. 122 Estate Profit

from birth to date.

25. Plaintiff ANGEL MERCADO has continuously resided at No. 122 Estate Profit

from birth to date.

26. Plaintiffs ROSA AND ANGEL NOLASCO resided at No. 122 Estate Profit at the

time of Hurricane Georges.

27. Plaintiff JULIO A. MERCARDO resided at No. 122 Estate Profit at the time of

Hurricane Georges.

28. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 122 Estate Profit, which is located in one of the following six
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communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

29. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

30. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

31. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

32. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

33. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

34. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

35. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

36. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

37. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

38. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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39. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

40. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

41. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

42. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

43. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

44. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

45. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

46. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

47. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

48. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

49. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

50. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

51. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause
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irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

52. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

53. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

54. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

55. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or
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uncovered asbestos that was there.

56. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

57. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

58. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

59. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

60. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the
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red mud piles and ways in which to prevent such emissions.

61. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

62. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

63. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

64. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

65. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

66. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

67. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

68. Hurricane Georges struck St. Croix on September 21, 1998.

69. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

70. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

71. Specifically, Plaintiffs incurred costs of cleaning the red dust from his home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

73. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes, skin, and

respiratory tracts.

74. Specifically, Plaintiff ERNESTINA MERCADO RAMERIZ suffered a skin rash,

which plagues her to this day. Plaintiff ERNESTINA MERCADO RAMERIZ also

suffers from breathing and respiratory issues to this day.

75. Plaintiff JOSE LUIS MERCADO suffered a skin rash, which plagues him to this

day. Plaintiff JOSE LUIS MERCADO also suffers from breathing and respiratory

issues to this day.

76. Plaintiff SUJEIRA MUNDO suffered a skin rash, which plagues her to this day.

77. Plaintiff ANDRES MERCADO suffered a skin rash, which plagues him to this

day.

78. Plaintiff ANGEL MERCADO suffered a skin rash, which plagues her to this day.

79. Plaintiff ROSA NOLASCO suffered from skin rash and respiratory distress.

80. Plaintiff ANGEL NOLASCO suffered from headaches and nose bleeds.
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81. Plaintiff JULIO A. MERCADO suffered from skin rash.

82. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in Red Dust.

83. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

84. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

85. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

86. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

87. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

88. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

89. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

90. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

91. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

92. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

93. The refinery ceased operations in approximately 2002.

94. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

95. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

96. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
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DPNR and SCA and/or VIALCO."

97. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

98. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

99. In reality, they failed to do so and failed to disclose this to SCRG.

100. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

101. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

102. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

103. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

104. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

105. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.
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106. In reality, they failed to do so and failed to disclose this to SCRG.

107. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

108. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

109. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

110. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

111. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

112. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

113. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about
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freely.

114. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

115. SCRG did nothing to remove that asbestos for some three (3) years.

116. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

117. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 122 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

118. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 122 Estate Profit and contaminated their cistern

and vegetation.

119. As a result, red dust continued to blow into No. 122 Estate Profit and cause

damage to the personal and real property of Plaintiffs ERNESTINA MERCADO

RAMIREZ, JOSE LUIS MERCADO, SUJEIRA MUNDO, ANDRES MERCADO

and ANGEL MERCADO, who continued to reside at No. 122 Estate Profit, and



Ernestine Mercado Ramirez, et. al. v. St. Croix Alumina LLC, et al.,
VERIFIED COMPLAINT
Page 19

those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also

suffered from emotional distress and anxiety as a result of damage to their real

property and dwelling and as a result of personal physical injury by exposure to

the released industrial waste, including bauxite.

120. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

121. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

122. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after
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Hurricane Georges.

123. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

124. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

125. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

126. Plaintiffs did not opt out of the Henry class.

127. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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128. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

129. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

130. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

131. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

132. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.



Ernestina Mercado Ramirez, et. al. v. St. Croix Alumina LLC, et a/.,
VERIFIED COMPLAINT
Page 22

133. Residential communities are also located just north of the refinery.

134. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

135. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

136. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

137. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

139. The actions of Defendants constitute a public nuisance.
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140. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

141. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

142. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

144. Defendants' actions constitute a private nuisance and/or a trespass.

145. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

146. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

147. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

149. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

150. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

151. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

152. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

153. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

154. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of
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bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

155. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

157. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

158. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

159. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

160. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.
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161. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

162. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

163. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

164. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

165. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

166. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded
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as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

167. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

168. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

169. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

170. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

171 Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.
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172. The actions of Defendants constitute negligence that damaged Plaintiffs.

173. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

174. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

175. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

176. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

177. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

178. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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179. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

180. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

181. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

182. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

183. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

184. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

185. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic
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and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

186. SCRG owned and/or operated the alumina refinery.

187. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

188. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

189. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

190. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

191. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

I
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of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

192. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

193. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

194. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the
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members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

195. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).
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196. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

197. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.
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Antilles Ins., 30 V.I. at 257.

198. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

199. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

200. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect
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neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

201. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

202. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

203. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

204. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

205. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery
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never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

206. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

207. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

208. In prior lawsuits, SCRG learned in or about 2006 that its property contained

I

I
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friable asbestos as well as red mud, bauxite and other toxic waste.

209. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

210. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

211. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: 11 Re

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ERNESTINA MERCADO RAMIREZ, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ERNESTINA MERCADO RAMIREZ

SUBSCRIBED AND SWORN TO

Before me this 3 day of 1,W -en , 2016.

UBLIC
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VERIFICATION

I, JOSE LUIS MERCADO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit my behalf.

JOSE LUIS MERCADO

SUBSCRIBED AND SWORN TO

Before me this day of U.CYen 2016. =,
4gisil
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VERIFICATION

I, SUJEIRA MUNDO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JEIRA MUN

SUBSCRIBED AND SWORN TO

Before me this 2 day of riCkfal 2016.
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VERIFICATION

I, ANDRES MERCADO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANDRES MERCADO

SUBSCRIBED AND SWORN TO

Before me this day of February, 2016.

RY PUBLIC
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VERIFICATION

I, ANGEL MERCADO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of February, 2016.

LIC

VONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ANGEL NOLASCO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANGEL NOLASCO

SUBSCRIBED AND SWORN TO
MA-tct-I-

Before me this 71' day of felnualy, 2016.
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VERIFICATION

I, JULIO A. MERCADO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 4 day of Ffiarkta62016.
MaPc..i&-

D. R. CARNEY

MY COMMISSION i FF 023472

EXPIRES: June 3, 2017
Bonded Thm Notary Public Underwriters

').4%
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARIA GARCIA, ANGEL M. GARCIA, JESSICA
CASONOVA ROBLES

Plaintiffs,

v.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs MARIA GARCIA, ANGEL M. GARCIA, and JESSICA CASONOVA

ROBLES, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIA GARCIA is a resident of St. Croix, United States Virgin Islands.
3. Plaintiff ANGEL M. GARCIA is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff JESSICA CASONOVA ROBLES is a resident of St. Croix, United States

Virgin Islands.

5. Plaintiffs MARIA GARCIA and ANGEL M. GARCIA are husband and wife.

6. Plaintiffs MARIA GARCIA and ANGEL M. GARCIA are the parents of Plaintiff

JESSICA CASONOVA ROBLES.

Plaintiff MARIA GARCIA was born April 15, 1958.
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8. Plaintiff ANGEL M. GARCIA was born February 20, 1958.

9. Plaintiff JESSICA CASONOVA ROBLES was born January 22, 1981.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 116 Clifton Hill, St. Croix, United States

Virgin Islands.

11. Plaintiffs MARIA GARCIA and ANGEL M. GARCIA resided at No. 116 Clifton Hill

from 1997 and have continually resided at No. 116 Clifton Hill continuously from

1997 to date.

12. Plaintiff JESSICA CASONOVA ROBLES resided at No. 116 Clifton Hill at the time

of Hurricane Georges and until 2003 when she moved within the zone to No. 62

Estate Profit where she currently resides.

13. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 116 Clifton Hill and No. 62 Estate Profit, which is located in one of the following

six communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of exposure

during and after Hurricane Georges to red dust and red mud blown during

Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff JESSICA CASONOVA ROBLES suffered from allergies.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to repaint their home because of red dust residue.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the
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red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

95. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 116 Clifton Hill and No. 62 Estate Profit to

this date any time there is a strong wind or the red dust piles are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 116 Clifton Hill and No. 62 Estate Profit contaminated

their cistern and vegetation.

97. As a result, red dust continued to blow into No. 116 Clifton Hill, and No. 62 Estate

Profit caused damage to the personal and real property of Plaintiffs, who continued

to reside in the affected area and those Plaintiffs continued to inhale Defendants'
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101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual dama e claims on a class basis.

Plaintiffs then timely filed their individual claims.

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

111. Residential communities are also located just north of the refinery.
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112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of Defendants constitute a public nuisance.
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118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

119. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' actions constitute a private nuisance and/or a trespass.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

125. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other



MARIA GARCIA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

COUNT V: Intentional Infliction of Emotional Distress
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140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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145. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.
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151. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

i
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buyapproximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,

LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MAIRA GARCIA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /-,z day of , 2016.

--Wg.f,e4
MARIA GARCIA

.L7Are -dr
.-airrem - :LIC
YV NE V. STANLEY

Notary Public
St Croix, U.S. Virgin Islands

NP -16-15
My Commission

Expires February 13, 2019
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Y 47E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15
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VERIFICATION

I, ANGEL M. GARCIA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this a day of

PUBLIC

2016.

My Commission Expires February 13, 2019
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VERIFICATION

I, JESSICA CASONOVA ROBLES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this a day of

E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2,019

2016.

ICA CASONOVA ROBLES
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NANCY PRESCOTT, TRISHA J. A. MOORE and
KYSHANNA C.T. MOORE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs NANCY PRESCOTT, TRISHA J. A. MOORE and KYSHANNA C.T.

MOORE, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NANCY PRESCOTT is a resident of Lauderhill, Florida.

3. Plaintiff TRISHA J. A. MOORE is a resident of Lauderhill, Florida.

4. Plaintiff KYSHANNA C.T. MOORE is a resident of Lauderhill, Florida.

5. Plaintiff NANCY PRESCOTT is the mother of Plaintiffs TRISHA J. A. MOORE

and KYSHANNA C.T. MOORE.

6. Plaintiff NANCY PRESCOTT was born May 16, 1968.

7 Plaintiff TRISHA J. A. MOORE was born January 2, 1988.

8. Plaintiff KYSHANNA C.T. MOORE was born August 21, 1989.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 151 Clifton Hill, St. Croix, United States

Virgin Islands.

10. All Plaintiffs resided at No. 151 Clifton Hill from 1986 to 2015 when Plaintiffs

relocated to Lauderhill, Florida.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 151 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17 For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and bums [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

4
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49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff NANCY PRESCOTT suffered from hives and irritable skin.

58. Specifically, Plaintiff TRISHA J. A. MOORE suffered from red, itchy eyes, irritable

skin, nausea and vomiting.

59. Specifically, Plaintiff KYSHANNA C.T. MOORE suffered from red, itchy eyes,

irritable skin, nausea and vomiting.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.
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61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to repaint their vehicles because of red dust residue.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.
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68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as
a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of
certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."
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75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.
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85. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.
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92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of enjoyment

of life a propensity for additional medical illness, a reasonable fear of contracting

illness in the future all of which are expected to continue into the foreseeable future.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

4
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including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.
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101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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106. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

115. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' actions constitute a private nuisance and/or a trespass.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.
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120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

IV: Negligence as to Defendants Alcoa, SCA and SCRG

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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133. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

I
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Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;
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(2) Defendants breached its duty; and (3) as a direct and proximate result of the
.

Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the torlfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT

_
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"
.

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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181. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

184. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, TRISHA J. A. MOORE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this -5-7"") day of Nafd? , 2016.



Ambreen Khan

Notary Public

State of Florida

Commission # EE 2

Expires: July 2, 201
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VERIFICATION

I, KYSHANNA C.T. MOORE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this g day of CWC-11 , 2016.

My 13560

6
NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ROBERT RAMBALLY, ALBERTHA RAMBALLY, CIVIL NO:
and KEVIN JAMES RAMBALLY,

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs ROBERT RAMBALLY, ALBERTHA RAMBALLY, and KEVIN JAMES

RAMBALLY, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ROBERT RAMBALLY is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff ALBERTHA RAMBALLY is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff KEVIN JAMES RAMBALLY is a resident of Knoxville, Tennessee.

5. Plaintiffs ROBERT RAMBALLY and ALBERTHA RAMBALLY are husband anc

wife
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Plaintiffs ROBERT RAMBALLY and ALBERTHA RAMBALLY are the parents of

Plaintiff KEVIN JAMES RAMBALLY.

Plaintiff ROBERT RAMBALLY was born December 12, 1950.

8. Plaintiff ALBERTHA RAMBALLY was born April 4, 1952.

9. Plaintiff KEVIN JAMES RAMBALLY was born April 10, 1983.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 113 Estate Profit, St. Croix, United

States Virgin Islands.

11. All Plaintiffs resided at No. No. 113 Estate Profit from 1991 to 2005 when Plaintiffs

relocated to No. 59 Estate La Reine, St. Croix, United States Virgin Islands.

Plaintiffs ROBERT RAMBALLY and ALBERTHA RAMBALLY have continually

resided at No. 59 Estate La Reine continuously from 2005 to date.

12. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 231 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

15. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

I
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47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

48. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

58. Specifically, Plaintiff ROBERT RAMBALLY suffered from red, itchy eyes and

allergies.

59. Specifically, Plaintiff ALBERTA RAMBALLY suffered from red, itchy eyes and

allergies.

60. Specifically, Plaintiff KEVIN RAMBALLY suffered from red, itchy eyes and

allergies.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow
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about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.



I

Robert Rambally, et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 15

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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91. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

92. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

93. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

94. SCRG did nothing to remove that asbestos for some three (3) years.

95. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

96. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of enjoyment

4
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of life a propensity for additional medical illness, a reasonable fear of contracting

illness in the future all of which are expected to continue into the foreseeable future.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]l' individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
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after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.
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105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.
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112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.
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120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

4

4
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140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

VII: Negligence as to All

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has



4

i

4

Robert Rambally, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical
compensable if Antilles' co
outrageous is rejected. If ap
emotional distress, appellants
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding



I

4 Robert Rambally, et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 32

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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182. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ROBERT RAMBALLY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVONN'V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016.

..

.
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VERIFICATION

I, ALBERTA RAMBALLY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RAMBALLY

SUBSCRIBED AND SWORN TO

Before me this day of iatvej,., , 2016.

PI IRI I
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

JOSE MALDONADO and ANA MALDONADO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSE MALDONADO and ANA MALDONADO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSE MALDONADO is a resident of St. Croix, Virgin Islands.

3. Plaintiff ANA MALDONADO is a resident of St. Croix, Virgin Islands.

4. Plaintiff JOSE A. MALDONADO was born August 27, 1946.

5. Plaintiff ANA MALDONADO was born October 27, 1952.

6. Plaintiffs JOSE MALDONADO and ANA MALDONADO were married in October

1986.



At the time of Hurricane Georges on or about September 20, 1998, Plaintiffs

physically resided at No. 5 Harvey Project, St. Croix, United States Virgin

;;;!ands.

Plaintiff JOSE MALDONADO continuously resided at No. 5 Harvey Project from

990 until 1999.

Plaintiff ANA MALDONADO continuously resided at No. 5 Harvey Project from

1990 to 1999.

Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

.specifically 5 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

'iar,t: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

posure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

v St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

I
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.



4

Jose Maldonado, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.



4

I

Jose Maldonado, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 5 Harvey

Project. Plaintiffs were deprived the use of their real property and this caused

emotional distress and because they were covered in Defendants' industrial

waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, eye, skin and respiratory

I
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irritation.

56. Specifically, Plaintiff JOSE MALDONADO suffered from skin rash and red,

irritated, swollen eyes and allergies.

57. Plaintiff ANA MALDONADO suffered from skin rash and red, irritated, swollen

eyes and allergies. Plaintiff ANA MALDONADO additionally suffered from

depression due to the damage and sickness caused to her family.

58. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in red dust.

59. Plaintiffs cleaned the inside and outside of the houses themselves, which took

several weeks and are entitled to the reasonable value of this cleanup.

60. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be replaced/discarded.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.
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64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

3c ess to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

oriered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

Jpon information Defendant ALCOA failed to properly disclose to SCRG all

''Fp7:ardous substances and particulates at the refinery and concealed the same

:and, further, went in after the sale and destabilized the red mud piles.

:II addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

.ality, they failed to do so and failed to disclose this to SCRG.

At the time it failed to do so, it knew there was friable asbestos throughout the

p:ankle blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

In reality, they failed to do so and failed to disclose this to SCRG.

At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

.P there were no dangerous conditions or substances at the refinery to which

they were being exposed.

SORG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

90. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a
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reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

96. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajil persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

105. Residential communities are also located just north of the refinery.

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

I
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

'Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

The actions of all Defendants constitute a public nuisance.

2. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

._cal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

!4. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

5. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.
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116. All Defendants' actions constitute a private nuisance and/or a trespass.

117. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

118. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.



Jose Maldonado, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

i
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130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.



Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

,:serore and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

Aicoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

-emove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

H3oa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

SCRG owned and/or operated the alumina refinery.

SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.



Jose Maldonado, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

i
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.



Jose Maldonado, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

182. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: 4-/ /k00

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSE MALDONADO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /z/ day of

JOSE MAL

, 2016

ds

13,
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VERIFICATION

I, ANA MALDONADO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this / day of

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016

ANA MALDONADO
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

JONAH LUBIN, SR., BEVERLY LUBIN, JONAH
LUBIN, JR., JOEL LUBIN and APREEL LUBIN,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JONAH LUBIN, SR., BEVERLY LUBIN, JONAH LUBIN, JR., JOEL

LUBIN and APREEL LUBIN, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1.

2.

3.

4.

5.

6.

7.

8.

This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

Plaintiff JONAH LUBIN, SR. is a resident of St. Croix, Virgin Islands.

Plaintiff BEVERLY LUBIN is a resident of St. Croix, Virgin Islands.

Plaintiff JONAH LUBIN, JR. is a resident of Florida.

Plaintiff JOEL LUBIN is a resident of North Carolina.

Plaintiff APREEL LUBIN is a resident of North Carolina.

Plaintiffs JONAH LUBIN, SR. and BEVERLY LUBIN were married on January 1,

1987.

Plaintiffs JONAH LUBIN, SR. and BEVERLY LUBIN are the parents of Plaintiffs

JONAH LUBIN, JR., JOEL LUBIN and APREEL LUBIN.
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9. Plaintiff JONAH LUBIN, SR. was born August 30, 1946.

10. Plaintiff BEVERLY LUBIN was born June 24, 1960.

Plaintiff JONAH LUBIN, JR. was born August 4, 1983.

12. Plaintiff JOEL LUBIN was born September 14, 1984.

13. Plaintiff APREEL LUBIN was born April 17, 1988.

14. At the time of Hurricane Georges on or about September 20,

physically resided in the same house at No. 212 Clifton Hill,

States Virgin Islands.

15. Plaintiff JONAH LUBIN, SR. has owned No. 212 Clifton Hill since 1998 and has

resided there continuously to date.

16. Plaintiff BEVERLY LUBIN has continuously resided at No. 212 Clifton Hill from

1998 to date.

17. Plaintiff JONAH LUBIN, JR. was a minor at the time of Hurricane Georges and

resided at No. 212 Clifton Hill continuously from birth until 2009.

18. Plaintiff JOEL LUBIN was a minor at the time of Hurricane Georges and resided

at No. 212 Clifton Hill continuously from birth until 2008.

19. Plaintiff APREEL LUBIN was a minor at the time of Hurricane Georges and

resided at No. 212 Clifton Hill continuously from birth until 2014.

20. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

11.

1998, all Plaintiffs

St. Croix, United

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

4

1
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specifically No. 212 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."
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39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when
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wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
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failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

I
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learned about the need to control drainage, erosion, and dust problems from the
.

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

62. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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63. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused emotional distress and because they were covered in

Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

66. Specifically, Plaintiff JONAH LUBIN, SR. suffered a skin rash and itchy, red,

swollen eyes.

67. Plaintiff BEVERLY LUBIN suffered from a skin rash and itchy, red, swollen eyes.

68. Plaintiff JONAH LUBIN, JR. suffered from a skin rash and itchy, red and swollen

eyes and allergies.

69. Plaintiff JOEL LUBIN suffered from a skin rash and itchy, red, swollen eyes and

allergies.

70. Plaintiff APREEL LUBIN suffered a skin rash and itchy, red, swollen eyes and

allergies.

71. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.
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72. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

73. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

74. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

75. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs'

plants were also stained with red dust and had to be discarded. Plaintiffs also

had to repaint their home because the interior and exterior walls were stained

with red dust.

C. After Hurricane Georges

76. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

77. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

78. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent



Jonah Lubin, Sr., et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

79. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

80. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

81. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

82. The refinery ceased operations in approximately 2002.

83. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and dean up of the refinery prior to closure.

84. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

85. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

86. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

90. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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94. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

95. In reality, they failed to do so and failed to disclose this to SCRG.

96. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

97. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

98. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

99. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

100. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

101. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

102. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

103. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

104. SCRG did nothing to remove that asbestos for some three (3) years.

105. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

106. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 212 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

107. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 212 Clifton Hill and contaminated their cistern

and vegetation.

108. As a result, red dust continued to blow into No. 212 Clifton and cause damage to

the personal and real property of Plaintiffs JONAH LUBIN, SR. and BEVERLY
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LUBIN, who continued to reside at No. 212 Clifton Hill, and those Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

109. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

110. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

111. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

112. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

113. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

114. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

115. Plaintiffs did not opt out of the Henry class.
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116. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

117. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

118. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of laIll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

119. Plaintiffs repeat and re -allege each allegation of Paragraph 1-118 as if set forth

herein verbatim.

120. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

121. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
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The natural resources of the Virgin Islands are particularly sensitive and

precious.

122. Residential communities are also located just north of the refinery.

123. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

124. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

125. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

126. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute a public nuisance.

129. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

130. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.1.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

131. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. Defendants' actions constitute a private nuisance and/or a trespass.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

135. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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136. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

139. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

140. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

141. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only



Jonah Lubin, Sr., et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 24

142. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

143. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

144. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

147. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

148. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

149. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

150. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

151. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

152. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

153. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

154. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

155. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

156. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

159. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

160. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-159 as if set forth

herein verbatim.

161. The actions of Defendants constitute negligence that damaged Plaintiffs.

162. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

163. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

164. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

165. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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166. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

167. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

168. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

169. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

170. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

171. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

172. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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173. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

174. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

175. SCRG owned and/or operated the alumina refinery.

176. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

177. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

178. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

179. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

180. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

181. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

182. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

183. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

184. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortleasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

185. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

186. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

187. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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188. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

189. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

190. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

191. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

192. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

193. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

194. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

195. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

196. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

197. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

198. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

199. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

200. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and lust.
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DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JONAH LUBIN, SR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this C's day of

NNE V. STANLEY
t" Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016
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ONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
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VERIFICATION

I, BEVERLY LUBIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 13 day of , 2016

ERLY LUBIN

2019
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VERIFICATION

I, JONAH LUBIN, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

i
/
i -I-kBefore me this / day of Apr,- ( , 2016
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VERIFICATION

I, JOEL LUBIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. hn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ) day of A ? , 2016

PUBLIC
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VERIFICATION

1, APREEL LUBIN, being fully sworn, state that I have) read the allegations

wc,tained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

personal situation, including my personal and property damages are true and correct

e best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

SUBSCRIBED AND SWORN TO

APREEL LUBIN

%
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AMOS GEORGE

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff AMOS GEORGE, by and through his undersigned counsel, file his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff AMOS GEORGE is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born December 3, 1932.

4. At the time of Hurricane Georges or about September 21, 1998, Plaintiff

physically resided at No. 248 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 248 Clifton Hill at the time of Hurricane Georges and

continuously thereafter up until today.

6. Plaintiff was a member of the Henryl class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 248 Clifton Hill,

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

I

i

6
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 248 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

Plaintiff also experienced red, itchy eyes, diarrhea and vomiting because of

Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering



George, Amos v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14.

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 304-0 Estate Barren Spot to this date

any time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 248 Clifton Hill and contaminated his cistern and

home.

83. As a result, Red Dust continued to blow into No. 248 Clifton Hill and cause
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damage to the personal and real property of Plaintiff who continue to reside at

No. 248 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to his real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his properties.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.
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87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages



George, Amos v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17.

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Horny court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was
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solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.
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105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT lll: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.
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114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth
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herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the
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clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth
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herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.
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139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.
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146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates et the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.
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154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
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extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
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distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court
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reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping
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red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store
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bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
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enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it
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didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: April iq, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff Gerrie G. Parson

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VONNE V. STANLEY
Notary Public
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VERIFICATION

I, AMOS GEORGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this (--71 day of

TARY PUBLIC

, 2016.

My Commission Expires February 13. 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

GEORGE JEAN-BAPTISTE, MAGDALENA JEAN CIVIL NO:
BAPTISTE, LISA JEAN-BAPTISTE, TAMERA
JEAN-BAPTISTE, and TIA JEAN-BAPTISTE, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs GEORGE JEAN-BAPTISTE, MAGDALENA JEAN BAPTISTE, LISA

JEAN-BAPTISTE, TAMERA JEAN-BAPTISTE, and TIA JEAN-BAPTISTE, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GEORGE JEAN-BAPTISTE is a resident of St. Croix, Virgin Islands.

3. Plaintiff MAGDALENA JEAN-BAPTISTE is a resident of St. Croix, Virgin Islands.

4. Plaintiff LISA JEAN-BAPTISTE is a resident of St. Croix, Virgin Islands.

5. Plaintiff TAMERA JEAN-BAPTISTE is a resident of St. Croix, Virgin Islands.

6. Plaintiff TIA JEAN-BAPTISTE is a resident of St. Croix, Virgin Islands.

7. Plaintiffs GEORGE JEAN-BAPTISTE and MAGDALENA JEAN-BAPTISTE werE

married on August 18, 1991.
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Plaintiffs GEORGE JEAN-BAPTISTE and MAGDALENA JEAN-BAPTISTE are

the parents of Plaintiffs LISA JEAN-BAPTISTE, TAMERA JEAN-BAPTISTE and

TIA JEAN-BAPTISTE.

Plaintiff GEORGE JEAN-BAPTISTE was born January 16, 1947.

Plaintiff MAGDALENA JEAN-BAPTISTE was born January 8, 1955.

Plaintiff LISA JEAN-BAPTISTE was born December 8, 1990.

Plaintiff TAMERA JEAN-BAPTISTE was born June 19, 1995.

Plaintiff TIA JEAN-BAPTISTE was born June 19, 1995

At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 157 Clifton Hill, St. Croix, United

States Virgin Islands.

15. Plaintiff GEORGE JEAN-BAPTISTE has owned No. 157 Clifton Hill since 1998

and has resided there continuously to date.

16. Plaintiff MAGDALENA JEAN-BAPTISTE has continuously resided at No. 157

Clifton Hill from 1998 to date.

17. Plaintiff LISA JEAN-BAPTISTE resided at No. 157 Clifton Hill at the time of

Hurricane Georges and continuously thereafter until March 2015.

18. Plaintiff TAMERA JEAN-BAPTISTE resided at No. 157 Clifton Hill at the time of

Hurricane Georges and continuously thereafter until today.

19. Plaintiff TIA JEAN-BAPTISTE resided at No. 157 Clifton Hill at the time of

Hurricane Georges and continuously thereafter until today.

ZL.
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20. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 157 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

62. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the red dust from the home

including cleaning out the cistern. Plaintiffs were deprived the use of their real

property and this caused emotional distress and because they were covered in

Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

66. Specifically, Plaintiff LISA JEAN-BAPTISTE suffered a skin rash and itchy, red,

swollen eyes.

67. Specifically, Plaintiff MAGDELENA JEAN-BAPTISTE suffered a skin rash and

itchy, red, swollen eyes.

68. Plaintiff TAMERA JEAN-BAPTISTE suffered from a skin rash and itchy, red,

swollen eyes.
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69. Plaintiff TIA JEAN-BAPTISTE suffered from a skin rash and itchy, red and

swollen eyes.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs'

plants were stained with red dust and had to be discarded. Plaintiffs also had to

repaint their cars which were covered in red dust.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

4
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101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 157 Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs' home at No. 157 Clifton Hill and contaminated their cistern

and vegetation.

107. As a result, red dust continued to blow into No. 157 Clifton and cause damage to

the personal and real property of Plaintiffs GEORGE JEAN-BAPTISTE,

MAGDELENA JEAN-BAPTISTE, LISA JEAN-BAPTISTE, TAMERA JEAN-

BAPTISTE and TIA JEAN-BAPTISTE who continued to reside at No. 157 Clifton

Hill, and those Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation
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110. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property
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located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.
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119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute a public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' actions constitute a private nuisance and/or a trespass.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.
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134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.
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147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT Vl: Negligent Infliction of Emotional Distress

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

i
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
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distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
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ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004167. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
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Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or
.

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No:
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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ONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13. 2019
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VERIFICATION

I, GEORGE JEAN-BAPTISTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016



A1M* ARY
-ONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission

Expires February 13.2019
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VERIFICATION

I, MAGDALENA JEAN-BAPTISTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ( S day of

MAGDALENA JEAN

, 2016

PUBLIC
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VERIFICATION

I, LISA JEAN-BAPTISTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of AP/Z-1 , 2016



NE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, TAMERA JEAN-BAPTISTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this .1 S day of , 2016

AN-BAPTISTE
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VERIFICATION

I, TIA JEAN-BAPTISTE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

PTISTE
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ELIZABETH HERRERA, NORBERTO RIVERA,
JR., ERICK RIVERA, LUIS RIVERA,
JACQUELINE RIVERA and ROBERTO RIVERA, CIVIL NO: 571/09

Plaintiffs, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs ELIZABETH HERRERA, NORBERTO RIVERA, JR., ERICK RIVERA,

LUIS RIVERA, JACQUELINE RIVERA and ROBERTO RIVERA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ELIZABETH HERRERA is a resident of St. Croix, Virgin Islands.

3. Plaintiff NORBERTO RIVERA, JR. is a resident of St. Croix, Virgin Islands.

4. Plaintiff ERICK RIVERA is a resident of St. Croix, Virgin Islands.

5. Plaintiff LUIS RIVERA is a resident of St. Croix, Virgin Islands.

6. Plaintiff JACQUELINE RIVERA is a resident of St. Croix, Virgin Islands.

7. Plaintiff ROBERTO RIVERA is a resident of St. Croix, Virgin Islands.
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B. Plaintiff ELIZABETH HERRERA is the mother of Plaintiffs NORBERTO RIVERA,

JR., ERICK RIVERA, LUIS RIVERA, JACQUELINE RIVERA and ROBERTO

RIVERA.

9. Plaintiff ELIZABETH HERRERA was born November 3, 1964.

10. Plaintiff NORBERTO RIVERA, JR. was born September 8, 1980.

11. Plaintiff ERICK RIVERA was born November 26, 1981.

12. Plaintiff LUIS RIVERA was born November 23, 1983.

13. Plaintiff JACQUELINE RIVERA was born October 18, 1985.

14. Plaintiff ROBERTO RIVERA was born November 1, 1986.

15. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 84 Estate Profit, St. Croix, United

States Virgin Islands.

16. Plaintiff ELIZABETH HERRERA resided at No. 84 Estate Profit from 1965 to

2011 when she relocated to No. 133 Profit Hill where she has resided

continuously to date.

17. Plaintiff NORBERTO RIVERA, JR. has continuously resided at No. 84 Estate

Profit from birth to date.

18. Plaintiff ERICK RIVERA resided at No. 84 Estate Profit from birth to 2011 wher

he relocated to No. 133 Profit Hill where he has resided continuously to date.

I
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19. Plaintiff LUIS RIVERA was a minor at the time of Hurricane Georges and resided

at No. 84 Estate Profit from birth to 2011 when he relocated to No. 133 Profit Hill

where he has resided continuously to date.

20. Plaintiff JACQUELINE RIVERA was a minor at the time of Hurricane Georges

and resided at No. 84 Estate Profit from birth to 2011 when he relocated to No.

133 Profit Hill where he has resided continuously to date.

21. Plaintiff ROBERTO RIVERA was a minor at the time of Hurricane Georges and

has continuously resided at No. 84 Estate Profit from birth to date.

22. Each individual Plaintiff was a member of the Henryl class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 84 Estate Profit, No. 133 Profit Hill and No. 14 Harvey Project

which are located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

23. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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24. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

25. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

26. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

27. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

28. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

29. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

30. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

31. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

32. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

33. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

34. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

35. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

36. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

37. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

38. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

39. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

40. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

41. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

42. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

43. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

44. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

45. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud Both red mud and bauxite damage real and personal

property and can stain it.

46. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.



Elizabeth Herrera, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

47. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

48. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

49. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

50. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

51. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

I

I

1
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52. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

53. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

54. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

55. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

56. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

57. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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58. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

59. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

60. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

61. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

62. Hurricane Georges struck St. Croix on September 21, 1998.

63. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

64. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

65. Specifically, Plaintiffs incurred the costs of cleaning the red dust from No. 84

Estate Profit, including cleaning out the cistern. Plaintiffs were deprived of the

use of their real property and this caused emotional distress and because they

were covered in Defendants' industrial waste.

66. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

67. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, skin irritation.
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68. Specifically, Plaintiff ELIZABETH RIVERA suffered from a skin rash that plagues

her to this day.

69. Plaintiff JACQUELINE RIVERA suffered from a skin rash that plagues her to this

day.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

that was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.



I

t

Elizabeth Herrera, et al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 15

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery

i



i

i

Elizabeth Herrera, et a/. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 84 Estate Profit, No. 133 Profit Hill

and No. 14 Harvey Project to this date any time there is a strong wind or the red

dust piles are worked on.

106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 84 Estate Profit, No. 133 Profit Hill and No. 14

Harvey Project contaminated their cisterns and vegetation.

107. As a result, red dust continued to blow into No. 84 Estate Profit, 133 Profit Hill

and No. 14 Harvey Project and cause damage to the personal and real property

of Plaintiffs ELIZABETH HERRERA, NORBERTO RIVERA, JR., ERICK RIVERA,

LUIS RIVERA, JACQUELINE RIVERA and ROBERTO RIVERA who continue to

reside at No. 84 Estate Profit, No. 133 Profit Hill, and No. 14 Harvey Project and

those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also

suffered from emotional distress and anxiety as a result of damage to their real

property and dwelling and as a result of personal physical injury by exposure to

the released industrial waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.
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109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[a]Il individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[aill persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

NT I: Abnormally Dangerous Conditi

118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute a public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.

COUNT ill: Private Nuisance/Trespass
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131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' actions constitute a private nuisance and/or a trespass.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.
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145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or
maintained the bauxite and/or red mud and or removed the asbestos and other
particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

I
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.1. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

I
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198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: 11 i i 9 1 ( (e

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ELIZABETH HERRERA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 13 day of

RY PUBLIC

YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

ELIZABETH HERRERA

, 2016
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VERIFICATION

I, NORBERTO RIVERA, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

WONNE V. STANLEY
Notary Public

Croix, U.S. Virgin Islands
NP -113-15

uv Commission Expires February 13.2019

,2016

RIVERA, JR.
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VERIFICATION

I, ERICK RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ERICK RIVERA

SUBSCRIBED AND SWORN TO

Before me this day of 04),-,0 , 2016

1 Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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otary Public

root, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2919
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VERIFICATION

I, LUIS RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this .S day of

UIS RIVERA

, 2016
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Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, JACQUELINE RIVERA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

JACQUELINE RIVERA

, 2016

YVOWE V. STANLEY
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VERIFICATION

I, ROBERTO RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this / c day of

ROBERTO RIVERA

, 2016

MUM,
1rin.-ARY PUBLIC

ONNE V. STANLEY
Notary Public

St Croix. U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

GABRIELITO RAMOS, PRICILA RAMOS, CIVIL NO:
GABRIEL RAMOS, CLARIBEL RAMOS and
JAVIER RAMOS, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.
JURY TRIAL DEMANDED

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs GABRIELITO RAMOS, PRICILA RAMOS, GABRIEL RAMOS,

CLARIBEL RAMOS and JAVIER RAMOS, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GABRIELITO RAMOS of St. Croix, Virgin Islands.

3. Plaintiff PRICILA RAMOS is a resident of St. Croix, Virgin Islands.

4. Plaintiff GABRIEL RAMOS is a resident of St. Croix, Virgin Islands.

5. Plaintiff CLARIBEL RAMOS is a resident of St. Croix, Virgin Islands.

6. Plaintiff JAVIER RAMOS is a resident of St. Croix, Virgin Islands.

7. Plaintiffs GABRIELITO RAMOS and PRICILA RAMOS were married on August

23, 1988.
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8. Plaintiffs GABRIELITO RAMOS and PRICILA RAMOS are the parents of

Plaintiffs GABRIEL RAMOS, CLARIBEL RAMOS and JAVIER RAMOS.

9. Plaintiff GABRIELITO RAMOS was born December 5, 1967.

10. Plaintiff PRICILA RAMOS was born August 23, 1973.

11. Plaintiff GABRIEL RAMOS was born October 9, 1988.

12. Plaintiff CLARIBEL RAMOS was born November 9, 1992.

13. Plaintiff JAVIER RAMOS was born January 29, 1997.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 166 Profit Hill, St. Croix, United

States Virgin Islands.

15. Plaintiff GABRIELITO RAMOS continuously resided at No. 166 Profit Hill from

1998 to 2002.

16. Plaintiff PRICILA RAMOS continuously resided at No. 166 Profit Hill from 1998 to

2002.

17. Plaintiff GABRIEL RAMOS was a minor at the time of Hurricane Georges and

resided at No. 166 Profit Hill continuously from 1998 to 2002.

18. Plaintiff CLARIBEL RAMOS was a minor at the time of Hurricane Georges and

resided at No. 166 Profit Hill continuously from 1998 to 2002.

19. Plaintiff JAVIER RAMOS was a minor at the time of Hurricane Georges and

resided at No. 166 Profit Hill continuously from 1998 to 2002.

I

I
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20. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 166 Profit Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the



4

I

Gabrielito Ramos, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The



Glencore Defendants also failed to properly store, contain and/or remove the

,asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

31- the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

cf)al dust, and other particulates in open uncovered piles on the property and

;failed to remove or properly contain the friable, unencapsulated and/or

u.:Icovered asbestos that was there.

Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

Jtorage and containment of the bauxite, red mud, coal dust, and other

particulates.

1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

.u.Tectiy control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

AfEmdants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

62. Plaintiffs' home, yard, and personal property was coated in the Red Dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 166 Profit

Hill including cleaning out and refilling the cistern with usable water. Plaintiffs

had to clean the roof, the inside and outside of the house and replace living room

and bedroom furniture, curtains, and clothing. Plaintiffs were deprived of the use

of their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

66. Specifically, Plaintiff GABRIELITO RAMOS suffered from skin rash and red,

irritated, swollen eyes.

67. Plaintiff PRICILA RAMOS suffered from skin rash and red, irritated, swollen eyes.

68. Plaintiff GABRIEL RAMOS suffered from skin rash and red, irritated, swollen

i
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eyes.

69. Plaintiff CLARIBEL RAMOS suffered from skin rash and red, irritated, swollen

eyes.

70. Plaintiff JAVIER RAMOS suffered from skin rash and red, irritated, swollen eyes.

71. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in red dust.

72. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

73. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

74. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

75. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

76. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

77. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.
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78. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

79. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

80. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

81. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

82. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

83. The refinery ceased operations in approximately 2002.

84. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

85. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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86. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

87. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

88. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

89. In reality, they failed to do so and failed to disclose this to SCRG.

90. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

91. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

92. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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93. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

94. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

95. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

96. In reality, they failed to do so and failed to disclose this to SCRG.

97. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

98. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

99. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

100. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

101. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

102. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.



II

Gabrielito Ramos, etal. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

103. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

104. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

105. SCRG did nothing to remove that asbestos for some three (3) years.

106. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

107. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of

enjoyment of life a propensity for additional medical illness, a reasonable fear of
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contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

108. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

109. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

110. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

111. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

112. Plaintiffs did not opt out of the Henry class.

113. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

114. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

115. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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116. Plaintiffs repeat and re -allege each allegation of Paragraph 1-115 as if set forth

herein verbatim.

117. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

118. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

119. Residential communities are also located just north of the refinery.

120. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

121. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

122. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

123. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of all Defendants constitute a public nuisance.

126. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

127. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

128. Plaintiffs are entitled to damages as a result, thereof.

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.
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130. All Defendants' actions constitute a private nuisance and/or a trespass.

131. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

132. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

133. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

136. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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137. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

138. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

139. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

140. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

141. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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144. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

145. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

146. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

147. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

148. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

149. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'



Gabrielito Ramos, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

150. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

151. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

152. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

153. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

156. As a result, Plaintiffs have been damaged as alleged, herein.

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. The actions of Defendants constitute negligence that damaged Plaintiffs.

159. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

160. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

COUNT VI: Negligent Infliction of Emotional Distress

COUNT VII: Negligence as to All Defendants
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

161. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

163. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

164. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

168. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

169. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

170. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

171. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

172. SCRG owned and/or operated the alumina refinery.

173. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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174. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

175. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

176. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

177. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

178. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

179. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

180. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

181. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

183. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

184. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

185. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

186. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

187. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

188. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

189. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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190. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

191. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

192. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

193. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

194. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

195. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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196. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

197. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: tiq 114,

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GABRIELITO RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR TO

Before me this day o

V. STANLEY
6' Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

MY Commission Expires February 13, 2019

2016
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VERIFICATION

I, PRICILA RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this fr-4 day of , 2016

NNE V. STANLEY'
Notary Public

St Croix, U.S. Virgin Islands
NP -16.15

My Commission Expires February 13, 2019
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VERIFICATION

I, GABRIEL RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of-Mereh, 2016

E V. STANLEY
Notary Public

St. Crobt, U.S. Viroin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, CLARIBEL RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day o

Notary Public
St Croix, U.S. Virgin Islands

NP -16-1 5

My Commission Expires February 13, 2019

2016

CLARIBEL RAMOS
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My Commission Expires February 13, 2019

St. Croix, U.S. Virgin Islands
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LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-7285/2216

12103

4/12/2016

$ **75.00

14*****************Inte**********IrIrtrirlr****

DOLLARS

MEMO

AUTHORIZED SIGNATURE

'AY TO THE Clerk of the Superior Court of the VI)RDER OF

Seventy -Five and 00i100.".****.**1!*,,**.*************.**-.**.**,4**,,,*.***.*******

Clerk,of the Superior Court of the VI

Ramos, Gabrielito et al v.St. Croix Alumina, et al

LEE J. ROHN & AS OCIATES, LLC / COST ACCOUNT

Clerk of th Superior Court of the VI 4/12/2016
Superior Court Filing Fee Re: Verified Complaint

Costs - First Bank

12103

75.00

Ramos, Gabrielito et al v. St. Croix Alumina, et al
75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

LAMBERT ALFRED, TELCA ALFRED, ESTHER CIVIL NO:
ALFRED PENNYFEATHER, RUTH ALFRED and
JESSE ALFRED, JUDE ALFRED, ACTION FOR DAMAGES

Plaintiffs, Red Dust Docket

v. JURY TRIAL DEMANDED

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs LAMBERT ALFRED, TELCA ALFRED, ESTHER ALFRED

PENNYFEATHER, RUTH ALFRED, JUDE ALFRED and JESSE ALFRED, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LAMBERT ALFRED is a resident of St. Croix, Virgin Islands.

3. Plaintiff TELCA ALFRED is a resident of St. Croix, Virgin Islands.

4. Plaintiff ESTHER ALFRED PENNYFEATHER is a resident of Florida.

5. Plaintiff RUTH ALFRED is a resident of St. Croix, Virgin Islands.

6. Plaintiff JESSE ALFRED is a resident of St. Croix, Virgin Islands.

7 Plaintiff JUDE ALFRED is a resident of Nebraska.
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8. Plaintiffs LAMBERT ALFRED and TELCA ALFRED were married on December

26, 1967.

9. Plaintiffs LAMBERT ALFRED AND TELCA ALFRED are the parents of Plaintiffs

ESTHER ALFRED PENNYFEATHER, RUTH ALFRED, JUDE ALFRED and

JESSE ALFRED.

10. Plaintiff LAMBERT ALFRED was born August 28, 1946.

11. Plaintiff TELCA ALFRED was born July 27, 1947.

12. Plaintiff ESTHER ALFRED PENNYFEATHER was born August 13, 1973.

13. Plaintiff RUTH ALFRED was born September 19, 1977.

14. Plaintiff JESSE ALFRED was born January 13, 1981.

15. Plaintiff JUDE ALFRED was born February 18, 1979.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 109 Barren Spot, St. Croix, United

States Virgin Islands.

17. Plaintiff LAMBERT ALFRED has owned No. 109 Barren Spot since 1988 and has

resided there continuously to date.

18. Plaintiff TELCA ALFRED has continuously resided at No.109 Barren Spot from

1988 to date.

19. Plaintiff ESTHER ALFRED PENNYFEATHER resided at No. 109 Barren Spot at

the time of Hurricane Georges and until 2010 when she relocated to Florida.



1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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20. Plaintiff JUDE ALFRED resided at No. 109 Barren Spot at the time of Hurricane

Georges and until 2009 when he relocated to Nebraska.

21. Plaintiff RUTH ALFRED has continuously resided at No. 109 Barren Spot from

1988 to date.

22. Plaintiff JESSE ALFRED continuously resided at No. 109 Barren Spot at the time

of Hurricane Georges and until 2013 when he relocated within the zone to 38-10

Barren Spot.

23. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically Nos. 109 Barren Spot and 38-10 Barren Spot, which is located in one

of the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.
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25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance
°

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the



Lambert Alfred, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused emotional distress and because they were covered in

Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs
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suffered health ailments, including but not limited to, irritated eyes, skin, and

respiratory tracts.

69. Specifically, Plaintiff LAMBERT ALFRED suffered a skin rash that continues

plagues him to this day.

70. Plaintiff TELCA ALFRED suffered from a skin rash that continues to plague him

to this day.

71. Plaintiff ESTHER ALFRED PENNYFEATHER suffered from a skin rash that

continues to plague her to this day.

72. Plaintiff RUTH ALFRED suffered from a skin rash that continues to plague her to

this day and watery, itchy eyes.

73. Plaintiff JESSE ALFRED suffered from itchy, red and swollen eyes.

74. Plaintiff JUDE ALFRED suffered from itchy, red and swollen eyes.

75. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

76. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

77. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

78. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded. Plaintiffs'

vehicles had to be cleaned and repainted.

C. After Hurricane Georges

80. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

81. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

82. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

83. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

84. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

85. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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86. The refinery ceased operations in approximately 2002.

87. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

88. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

89. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

90. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.
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93. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

99. In reality, they failed to do so and failed to disclose this to SCRG.

100. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

101. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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102. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

103. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

104. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

105. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

106. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

107. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

108. SCRG did nothing to remove that asbestos for some three (3) years.
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109. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

110. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 109 Barren Spot and 38-10 Barren Spot

to this date any time there is a strong wind or the red dust piles are worked on.

111. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at Nos. 109 Barren Spot and 38-10 Barren Spot and

contaminated their cistern and vegetation.

112. As a result, red dust continued to blow into Nos. 109 Barren Spot and 38-10

Barren Spot and cause damage to the personal and real property of Plaintiffs

LAMBERT ALFRED, TELCA ALFRED, RUTH ALFRED and JESSE ALFRED,

who continued to reside at 109 Barren Spot and 38-10 Barren Spot, and those

Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also suffered

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of personal physical injury by exposure to the

released industrial waste, including bauxite.

113. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,
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medical expenses, damage to their real property and personal possessions, loss
°

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

114. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

115. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

116. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.
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117. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

118. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

119. Plaintiffs did not opt out of the Henry class.

120. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

121. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

122. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]Il persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of
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Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

123. Plaintiffs repeat and re -allege each allegation of Paragraph 1-122 as if set forth

herein verbatim.

124. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

125. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

126. Residential communities are also located just north of the refinery.

127. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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128. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

129. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

130. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute a public nuisance.

133. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.
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134. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

135. Plaintiffs are entitled to damages as a result, thereof.

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' actions constitute a private nuisance and/or a trespass.

138. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

139. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

140. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

COUNT III: Private Nuisance/Trespass
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142. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

143. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

144. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

145. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

146. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

147. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,
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and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

148. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

151. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

152. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

153. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.
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154. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

155. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

156. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

157. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

158. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

159. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded
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as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

160. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

161. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-160 as if set forth

herein verbatim.

162. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

163. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

164. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-163 as if set forth

herein verbatim.
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165. The actions of Defendants constitute negligence that damaged Plaintiffs.

166. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

167. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

168. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

169. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

170. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

171. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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172. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

173. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

174. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

175. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

176. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

177. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

178. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic
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and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

179. SCRG owned and/or operated the alumina refinery.

180. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

181. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

182. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

183. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

184. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment
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of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

185. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

186. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

187. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the
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members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

188. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).
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189. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

190. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.
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Antilles Ins., 30 V.I. at 257.

191. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

192. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

193. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect
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neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

194. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

195. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

196. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

197. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

198. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery
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never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

199. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

200. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

4
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201. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

202. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

203. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

204. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LAMBERT ALFRED, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /c,; day of

YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016
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VERIFICATION

I, TELCA ALFRED, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

j1(_461_
TELCA ALFRED

SUBSCRIBED AND SWORN TO

Before me this day of 4,1,S , 2016

YVONNE V. STANLEY
NPIPY PO*

St. Croix; U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ESTHER ALFRED PENNYFEATHER, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

ESTHER ALFRED
re,puto / Zo - 20<1 - 73 -7417'7
WSouvr7..w4 e r%

/7,4rrzi2/Mt6 betywdrj

Before me this /11- day of APRIV , 2016

S-F4t.),Je.ro4

t41.9, 64Z1V-1
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RUTH ALFRED
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VERIFICATION

I, RUTH ALFRED, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Notary Public
St Crobc, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, JESSE ALFRED, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

QNONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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NOTA-Y PU LIC

-----
STEPHEN R ROLF

1 General Notary
1 State of Nebraska

I My Commission Expires Sep 23, 2019
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VERIFICATION

I, JUDE ALFRED, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this V\ day of Aft\ , 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PABLO MELENDEZ QUINONES, ANGELINA
MELENDEZ JIMENEZ and PABLO MELENDEZ
JIMENEZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs PABLO MELENDEZ QUINIONES, ANGELINA MELENDEZ JIMINEZ,

and PABLO MELENDEZ JIMINEZ, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff Pablo Melendez Quinones is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff Angelina Melendez Jimenez is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff Pablo Melendez Jimenez is a resident of St. Croix, United States Virgin

lelanrie
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5. Plaintiffs Angelina Melendez Jimenez and Pablo Melendez Jimenez are the

children of Pablo Melendez Quinones.

6. Plaintiff Pablo Melendez Quinones was born January 26, 1923.

7 Plaintiff Angelina Melendez Jimenez was born May 12, 1962.

8. Plaintiff Pablo Melendez Jimenez was born June 30, 1964.

9. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 92 Estate Profit, St. Croix, United

States Virgin Islands.

10. Plaintiff Pablo Melendez Quinones resided at No. 92 Estate Profit at the time of

Hurricane Georges and continuously thereafter up to today.

11. Plaintiff Angelina Melendez Jimenez resided at No. 92 Estate Profit at the time of

Hurricane Georges and continuously thereafter up to today.

12. Plaintiff Pablo Melendez Jimenez resided at No. 92 Estate Profit at the time of

Hurricane Georges and continuously thereafter up to today.

13. Each individual Plaintiff was a member of the Hentyl class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 92 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

4
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its
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principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from
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Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR



i

4

Quinones, et al. Pablo Melendez v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various
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conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and
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continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

4
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50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried
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bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs Pablo Melendez Quinones, Angelina Melendez Jimenez

and Pablo Melendez Jimenez incurred costs of cleaning the Red Dust from No.

92 Estate Profit including cleaning out the cistern and refilling the cistern with

usable water. Plaintiffs had to clean and replace furniture, clothes, curtains,

bedding, and rugs. Plaintiffs also had to clean walls and the roof and repaint due

to Red Dust. Plaintiffs suffered from emotional distress because they and their

property were covered in Defendants' industrial waste.

57. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff Pablo Melendez Quinones suffered from red and itchy eyes

and skin rashes.

60. Specifically, Plaintiff Angelina Melendez Quinones suffered from red and itchy
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eyes and skin rashes.

61. Specifically, Plaintiff Pablo Melendez Quinones suffered from red and itchy eyes

and skin rashes.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all



4

i

Quinones, et al. Pablo Melendez v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at
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the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

89. The ALCOA Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about
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freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

98. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 92 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

99. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 92 Estate Profit and contaminated their cistern

and vegetation.

100. As a result, Red Dust continued to blow into No. 92 Estate Profit and cause

damage to the personal and real property of Plaintiffs, who continue to reside at

No. 92 Estate Profit, and Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

4

I



4

I

Quinones, et al. Pablo Melendez v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

injury by exposure to the released industrial waste, including bauxite.

101. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

102. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,



a

I

Quinones, et al. Pablo Melendez v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

105. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,
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and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

114. Residential communities are also located just north of the refinery.

115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
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neighborhood.

117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of all Defendants constitute a public nuisance.

121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

122. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.
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123. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. All Defendants' actions constitute a private nuisance and/or a trespass.

126. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

127. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

141. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

I

I
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145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants
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owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

151. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Glencore knew and/or should have known that its failure to secure the bauxite
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and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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164. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and
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the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish
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in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'

4
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suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no
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reasonable steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
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Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
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of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

188. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.
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189. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



ONNE V. STANLEY
Notary Public

St. Croix. U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ANGELINA MELENDEZ JIMENEZ, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

A MELENDEZ JIM

SUBSCRIBED AND SWORN TO

Before me this it day of December, 2015.

ARY PUBLIC
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VERIFICATION

I, PABLO MELENDEZ JIMENEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

(V AD1 D %.-We
PABLO MELENDEZ JIMENEZ

SUBSCRIBED AND SWORN TO

Before me this day of December, 2015.

PUBLIC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDMAY JEAN -PIERRE, CORNELIUS JEAN- CIVIL NO:
PIERRE, LUCIANA ALPHONSE, ANALISA JEAN -
PIERRE Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs EDMAY JEAN -PIERRE, CORNELIUS JEAN -PIERRE, LUCIANA

ALPHONSE and ANALISA JEAN -PIERRE, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDMAY JEAN -PIERRE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CORNELIUS JEAN -PIERRE is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff LUCIANA ALPHONSE is a resident of St. Croix, United States Virgir

Islands.

5. Plaintiff ANALISA JEAN -PIERRE is a resident of
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6. Plaintiffs EDMAY JEAN-PIERRE and CORNELIUS JEAN -PIERRE are husband
and wife.

7 Plaintiff LUCIANA ALPHONSE is the sister/sister-in-law to Plaintiffs EDMAY

JEAN -PIERRE and CORNELIUS JEAN -PIERRE are husband and wife.

8. Plaintiff ANALISE JEAN-PIERRE is the daughter of Plaintiffs EDMAY JEAN -

PIERRE and CORNELIUS JEAN -PIERRE

9. Plaintiff EDMAY JEAN-PIERRE was born May 6, 1953.

10. Plaintiff CORNELIUS JEAN-PIERRE was born April 29, 1949.

11. Plaintiff LUCIANA ALPHONSE was born January 9, 1943.

12. Plaintiff ANALISA JEAN-PIERRE was born September 27, 1973.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 182 Clifton Hill, St. Croix, United States

Virgin Islands.

14. Plaintiffs EDMAY JEAN -PIERRE, CORNELIUS JEAN -PIERRE and LUCIANA

ALPHONSE have continually resided at No. 182 Clifton Hill continuously from 1990

to date.

15. Plaintiff ANALISA JEAN-PIERRE resided at No. 182 Clifton Hill at the time of

Hurricane Georges and until 2000.

16. Each individual Plaintiffwas a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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No. 182 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."
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35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of
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the upper respiratory tract." It also advises against skin and eye exposure to red
mud. Both red mud and bauxite damage real and personal property and can stain
it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as
high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove
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or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

a

I
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did n t properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
quantities of red dust consisting of both red mud and bauxite and/other particulates
into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home
including cleaning out the cistern. Plaintiffs were deprived of the use of their real
property and this caused them emotional distress and because they were covered
in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of
St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Specifically, Plaintiff EDMAY JEAN -PIERRE suffered from irritable skin, itchy eyes,

and respiratory distress.

63. Specifically, Plaintiff CORNELIUS JEAN -PIERRE suffered from irritable skin, itchy

eyes and respiratory distress.

64. Specifically, Plaintiff LUCIANA ALPHONSE suffered from irritable skin, itchy eyes

and respiratory distress.

65. Specifically, Plaintiff ALISA JEAN -PIERRE suffered from irritable skin, itchy eyes

and respiratory distress

66. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, plants, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to repaint their roof.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.
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75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.



6

I

EDMAY JEAN -PIERRE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

89. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

90. In reality, they failed to do so and failed to disclose this to SCRG.

91. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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92. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

93. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

94. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

95. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

96. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

97. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

98. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

4
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

99. SCRG did nothing to remove that asbestos for some three (3) years.

100. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

101. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 182 Profit Hill to this date any time there

is a strong wind or the red dust piles are worked on.

102. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 182 Profit Hill and contaminated their cistern and

vegetation.

103. As a result, red dust continued to blow into No. 182 Profit Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 182 Profit Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
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104. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

105. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

106. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

107. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

108. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

109. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

110. Plaintiffs did not opt out of the Henry

111. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

112. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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113. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

114. Plaintiffs repeat and re -allege each allegation of Paragraph 1-113 as if set forth

herein verbatim.

115. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

116. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

117. Residential communities are also located just north of the refinery.
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118. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

119. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

120. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

121. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute a public nuisance.
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124. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

125. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

126. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. Defendants' actions constitute a private nuisance and/or a trespass.

129. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

130. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

131. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

134. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

135. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

136. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

137. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

I

I
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138. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

139. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

142. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

143. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood

144. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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145. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

146. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

147. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

148. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

149. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

150. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

151. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

: Negligent Infliction of Em

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

154. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defen

155. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-154 as if set forth

herein verbatim
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156. The actions of Defendants constitute negligence that damaged Plaintiffs.

157. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

158. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

159. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

160. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

161. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

162. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.



I

I

4

EDMAY JEAN -PIERRE, et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 28

163. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

165. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

166. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

169. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

170. SCRG owned and/or operated the alumina refinery.

171. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

172. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

173. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

174. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

175. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

176. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

177. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

178. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

d
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

179. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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180. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

181. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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182. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

183. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

184. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

185. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

186. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

187. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

188. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

189. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

190. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

191. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

192. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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193. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

194. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

195. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: Li I qcdo

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J.
VI Bar
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDMAY JEAN -PIERRE, being fully sworn, state that I have read the allegations
contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this '3 day MIA(' , 2016.

YVONN . STANLEY
N ry Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019
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Notary Public
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VERIFICATION

I, CORNELIUS JEAN -PIERRE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CORNELI

SUBSCRIBED AND SWORN TO

Before me this (t) day MOW , 2016.

St Croix,

My Commission
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VERIFICATION

I, ANALISA JEAN -PIERRE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JEAN -PIERRE

SUBSCRIBED AND SWORN TO

,e -O, UL

Before me this I day Wttrek , 2016.

kDiv \Au5d ,(At

ru
etvui A/4

,4. /i141.1._
NOTARY PUBLIC



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-728512216

11995

2/29/2016

PAY TO THE Clerk of the Superior Court of the VI $**75.00
ORDER OF

Seventy -Five and 001100************Int********int******W*********&ilrir****** ******************** ********
DOLLARS(

Clerk of the Superior Court of the VI

MEMO
Jean-Pierre, Edmay et al v. St. Croix Alumina et al

II.OLL99511. 1: 22 L67285 Li: 724111 ism L8 L901,0

AUTHORIZED SIGNATURE

-

0CC
s1C

\
::c;

EOa)Z
ti)

aia)a)0
)OOca)0.

C
i)



INTERNATIONAL AG, ALCOA, GLENCORE, LTD
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GWENETH BROWNE, CLAUDIA STEVENS, ARA CIVIL NO:
PAIGE and IAN BURKE,

Plaintiffs,

v.

Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED

GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs GWENETH BROWNE, CLAUDIA STEVENS, ARA PAIGE and IAN

BURKE, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GWENETH BROWNE is a resident of Kenneth City, Florida.

3. Plaintiff CLAUDIA STEVENS is a resident of St. Petersburg, Florida.

4. Plaintiff IAN BURKE is a resident of Kenneth City, Florida.

5. Plaintiff ARA PAIGE is a resident of Kenneth City, Florida.

6. Plaintiff GWENETH BROWNE is the mother of Plaintiffs CLAUDIA STEVEN and

ARA PAIGE and the grandmother of IAN BURKE.

7 Plaintiff GWENETH BROWNE was born February 18, 1950.

8. Plaintiff CLAUDIA STEVENS was born September 15, 1985.
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9. Plaintiff ARA PAIGE was born January 22, 1971.

10. Plaintiff IAN BURKE was born November 8, 1996.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 128 Profit Hill, St. Croix, United States

Virgin Islands.

12. All Plaintiffs resided at No. 128 Profit Hill from 1992 to 2010 when Plaintiffs

relocated to Florida.

13. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 128 Profit Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and
data collection for the startup of the alumina refinery and in VIALCO's operation of
the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
improvements at the facility. Glencore funded all refinery activities and regularly
inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated
the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.



I

a

GWENETH BROWNE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.
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44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

I
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50. In 1994, a DPNR field inspection found evidence of dust emissions from the red
mud piles. There had also been numerous reports of water causing the erosion of
red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is
fugitive emissions from red mud dusting in weather conditions less severe than
hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that
the red -mud piles and the bauxite shed could emit fugitive dusts, and that
emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates
into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home.

Plaintiffs were deprived of the use of their real property and this caused them

emotional distress and because they were covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

cisterns, the primary source of potable water for many residents of St. Croix, and

turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff GWENETH BROWNE suffered from irritable skin.

60. Specifically, Plaintiff CLAUDIA STEVENS suffered from irritable skin.

61. Specifically, Plaintiff IAN BURKE suffered from irritable skin.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.
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63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the cisterns required as a result of

the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

91. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

92. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

93. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

94. SCRG did nothing to remove that asbestos for some three (3) years.

95. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

96. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of enjoyment

of life a propensity for additional medical illness, a reasonable fear of contracting

illness in the future all of which are expected to continue into the foreseeable future.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henri') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

I
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98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[al persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

108. Residential communities are also located just north of the refinery.
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109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.
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115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.



GWENETH BROWNE, et, al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

I

I
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.
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146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for

1

I
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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175. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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182. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: 4141//0

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GWENETH BROWNE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND WORN TO

Before me this y of / vizi rc-4016.

S

AA64,P-ACL
GWENETH BLNE

CYNTHIA WHI I ING-BUR ION

Notary Public - State of Florida
2 My Comm. Expires Mar 9. 2017

toel Commission # EE 881246
,,,,,,,,,,, Bonded Through National Notary Assn
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VERIFICATION

I, CLAUDIA STEVENS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of Mg-Cr/k, , 2016.

CYNTHIA WHITING -BURTON

Notary Public - State of Florida
My Comm Expires Mar 9, 2017

Commission # EE 881246
Bonded Through National Notary Assn.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX .

ELVA QUINONES, IRIS QUINONES PREVILLE,
GODFREY PREVILLE, ANGEL LUIS LINARES
and MARIA LINARES,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ELVA QUINONES, IRIS QUINONES PREVILLE, GODFREY

PREVILLE, ANGEL LUIS LINARES and MARIA LINARES, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ELVA QUINONES is a resident of St. Croix, Virgin Islands.

3. Plaintiff IRIS QUINONES PREVILLE is a resident of St. Croix, Virgin Islands.

4. Plaintiff GODFREY PREVILLE is a resident of St. Croix, Virgin Islands.

5. Plaintiff ANGEL LUIS LINARES is a resident of St. Croix, Virgin Islands.

6. Plaintiff MARIA LINARES is a resident of St. Croix, Virgin Islands.
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Plaintiffs ELVA QUINONES, IRIS QUINONES PREVILLE, ANGEL LUIS

LINARES and MARIA LINARES are siblings. Plaintiff GODFREY PREVILLE is

the husband of Plaintiff IRIS QUINONES PREVILLE.

Plaintiff ELVA QUINONES was born March 4, 1958.

Plaintiff IRIS QUINONES PREVILLE was born April 14, 1959.

Plaintiff GODFREY PREVILLE was born August 30, 1962.

Plaintiff ANGEL LUIS LINARES was born January 20, 1972.

Plaintiff MARIA LINARES was born October 8, 1970.

At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 64 Estate Profit, St. Croix, United

States Virgin Islands.

14. Plaintiff ELVA QUINONES continuously resided at No. 64 Estate Profit from 1997

through 2001.

15. Plaintiff IRIS QUINONES PREVILLE continuously resided at No. 64 Estate Profit

from 1997 through 2001.

16. Plaintiff GODFREY PREVILLE continuously resided at No. 64 Estate Profit from

1997 through 2001.

17. Plaintiff ANGEL LUIS LINARES has continuously resided at No. 64 Estate Profit

from 1997 to date.

18. Plaintiff MARIA LINARES continuously resided at No. 64 Estate Profit from 1997

through 2002 when she relocated to No. 8 Estate Profit.
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19. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 64 Estate Profit and No. 8 Estate Profit, which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic
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decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery



Elva Quinones, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.
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50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

61. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

62. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused emotional distress and because they were covered in

Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, skin rash, eye irritation and

gastrointestinal irritation.

65. Specifically, Plaintiff ELVA QUINONES suffered a skin rash, fever, vomiting, red,

itchy eyes and diarrhea.
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66. Plaintiff IRIS QUINONES PREVILLE suffered from a skin rash, red, itchy eyes

and diarrhea.

67. Plaintiff GODFREY PREVILLE suffered from a skin rash.

68. Plaintiff MARIA LINARES suffered from a skin rash.

69. Plaintiff ANGEL LUIS LINARES suffered from a skin rash.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 64 Estate Profit and No. 8 Estate

Profit to this date any time there is a strong wind or the red dust piles are worked

on.

106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 64 Estate Profit and -No. 8 Estate Profit and

contaminated their cistern and vegetation.

107. As a result, red dust continued to blow into No. 64 and No. 8 Estate Profit and

cause damage to the personal and real property of Plaintiffs ANGEL LUIS

LINARES and MARIA LINARES who continued to reside at No. 64 and No. 8

Estate Profit, and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.
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D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition
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118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.
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125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' actions constitute a private nuisance and/or a trespass.
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133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

UNT IV: Negligence as to Defendants Al

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

i

81
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139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited
.

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress
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156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

CO.
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169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

co.
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securingshelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

6
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198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ELVA QUINONES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

SI-9
spueisi

311(Ind

A31NV1S

day of

ELVA QUINONES

, 2016
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VERIFICATION

I, IRIS QUINONES PREVILLE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 4/IPS

/VONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

NONES PREVILLE
..tD-17-/nA4)

IRIS Q
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VERIFICATION

I, ANGEL LUIS LINARES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this y day of
, 2016

LINARES
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VERIFICATION

I, MARIA LINARES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARIA L

SUBSCRIBED AND SWORN TO

Before me this day of d , 2016

YyONNE V. STANLEY
& Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13. 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ZORAIDA MENDOZA, MISAEL MENDOZA, JR.,
MICHAEL MENDOZA and DANIEL RIVERA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ZORAIDA MENDOZA, MISAEL MENDOZA, JR., MICHAEL MENDOZA

and DANIEL RIVERA, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ZORAIDA MENDOZA is a resident of St. Croix, Virgin Islands.

3. Plaintiff MISAEL MENDOZA, JR. is a resident of St. Croix, Virgin Islands.

4. Plaintiff MICHAEL MENDOZA is a resident of St. Croix, Virgin Islands.

5. Plaintiff DANIEL RIVERA is a resident of St. Croix, Virgin Islands.

6. Plaintiff ZORAIDA MENDOZA is the mother of Plaintiffs MISAEL MENDOZA, JR.

and MICHAEL MENDOZA and the sister of Plaintiff DANIEL RIVERA.

7 Plaintiff ZORAIDA MENDOZA was born December 27, 1961.

8. Plaintiff MISAEL MENDOZA, JR. was born January 27, 1984.

Plaintiff MICHAEL MENDOZA was born November 22, 1985.
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10. Plaintiff DANIEL RIVERA was born May 23, 1963.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 129 Clifton Hill, St. Croix, United

States Virgin Islands.

12. Plaintiff ZORAIDA MENDOZA has continuously resided at No. 129 Clifton Hill

from 1992 to date.

13. Plaintiff MISAEL MENDOZA, JR. was a minor at the time of Hurricane Georges

and continuously resided at No. 129 Clifton Hill from 1992 until 2009 when he

relocated to No. 8 Estate Profit, where he continuously resides to date.

14. Plaintiff MICHAEL MENDOZA was a minor at the time of Hurricane Georges and

continuously resided at No. 129 Clifton Hill from 1992 until 2009 when he

relocated to No. 8 Estate Profit, where he continuously resides to date.

15. Plaintiff DANIEL RIVERA has continuously resided at No. 129 Clifton Hill from

1992 to date.

16. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 129 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

I
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49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 129 Clifton

Hill including cleaning out the cistern. Plaintiffs were deprived of the use of their
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real property and this caused emotional distress and because they were covered

in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

62. Specifically, Plaintiff ZORAIDA MENDOZA suffered from red, itchy eyes and skin

rashes that continue to plague her to this day.

63. Plaintiff MISAEL MENDOZA, JR. suffered coughing and congestion, itchy eyes

and skin rashes that continue to plague him to this day.

64. Plaintiff MICHAEL MENDOZA suffered from coughing and congestion, itchy eyes

and skin rashes that continue to plague him to this day.

65. Plaintiff DANIEL RIVERA suffered from red, itchy eyes and skin rashes that

continue to plague him to this day.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cisterns being contaminated.



4

1

Zoraida Mendoza, et al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 13

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.
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74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 129 Clifton Hill and No. 8 Estate

Profit to this date any time there is a strong wind or the red dust piles are worked

on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

i
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 129 Clifton Hill and No. 8 Estate Profit and

contaminated their cistern and vegetation.

96. As a result, red dust continues to blow into No. 129 Clifton Hill and No. 8 Estate

Profit and cause damage to the personal and real property of Plaintiffs ZORAIDA

MENDOZA and DANIEL RIVERA who continue to reside at No. 129 Clifton Hill

and MISAEL MENDOZA, JR and MICHAEL MENDOZA who continue to reside

at No. 8 Estate Profit, and those Plaintiffs continue to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.
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D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]Il individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.
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121. Defendants' actions constitute a private nuisance and/or a trespass.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

NT IV: Negligence as to Defendants Alc

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

COUNT V: Intentional Infliction of Emotional Distress
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135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee fRorin, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



.4r,"-Alimbv..01V

Notary Public
St mix, U.S. Virgin Islands
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VERIFICATION

I, ZORAIDA MENDOZA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 0 day of , 2016
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Notary Public
x, U.S. Virgin Islands
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VERIFICATION

I, MISAEL MENDOZA, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of OIL iv( _Q ,2016

St CM

My Comma" 2019
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VERIFICATION

I, MICHAEL MENDOZA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this RD day of

MICHAEL MENDOZA

, 2016

St. Croix, U.S. Virgin islands
NP -16-15

My Commission Expires February 13, 2019
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DANIEL RIVERA
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VERIFICATION

I, DANIEL RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 9C) day of al , 2016

NE V. STANLEY'
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

Commission Expires February 13.2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MARIA NAVARRO, GILBERTO NAVARRO, SR., CIVIL NO:
OLGA NAVARRO, GILBERTO NAVARRO, JR. .
and GILMARIE NAVARRO, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs MARIA NAVARRO, GILBERTO NAVARRO, SR., OLGA NAVARRO,

GILBERTO NAVARRO, JR. and GILMARIE NAVARRO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIA NAVARRO is a resident of Florida.

3. Plaintiff GILBERTO NAVARRO, SR. is a resident of Florida.

4. Plaintiff OLGA NAVARRO is a resident of Florida.

5. Plaintiff GILBERTO NAVARRO, JR. is a resident of Florida.

6. Plaintiff GILMARIE NAVARRO is a resident of Florida.
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7. Plaintiffs MARIA NAVARRO and GILBERTO NAVARRO, SR. were married on

December 22, 1987.

8. Plaintiffs MARIA NAVARRO and GILBERTO NAVARRO, SR. are the parents of

Plaintiffs OLGA NAVARRO, GILBERTO NAVARRO, JR. and GILMARIE

NAVARRO.

9. Plaintiff MARIA NAVARRO was born December 27, 1969.

10. Plaintiff GILBERTO NAVARRO, SR. was born January 23, 1967.

11. Plaintiff OLGA NAVARRO was born July 11, 1988.

12. Plaintiff GILBERTO NAVARRO, JR. was born February 22, 1994.

13. Plaintiff GILMARIE NAVARRO was born January 7, 1997.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 297 Clifton Hill, St. Croix, United

States Virgin Islands.

15. Plaintiff MARIA NAVARRO continuously resided at No. 297 Clifton Hill from 1990

to 2013.

16. Plaintiff GILBERTO NAVARRO, SR. continuously resided at No. 297 Clifton Hill

from 1990 to 2013.

17. Plaintiff OLGA NAVARRO was a minor at the time of Hurricane Georges and

resided at No. 297 Clifton Hill continuously from birth to 2013.

18. Plaintiff GILBERTO NAVARRO, JR. was a minor at the time of Hurricane

Georges and resided at No. 297 Clifton Hill continuously from birth to 2013.
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19. Plaintiff GILMARIE NAVARRO was a minor at the time of Hurricane Georges and

resided at No. 297 Clifton Hill continuously from birth to 2013.

20. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically 297 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic
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decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

62. Plaintiffs' home, yard, and personal property was coated in the Red Dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 297 Clifton

Hill, including cleaning out and refilling the cistern with usable water. Plaintiffs

were deprived of the use of their real property and this caused them emotional

distress and because they were covered in Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.
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66. Specifically, Plaintiff MARIA NAVARRO suffered from red, irritated, swollen and

burning eyes.

67. Plaintiff GILBERTO NAVARRO, SR. suffered from red, irritated, swollen and

burning eyes.

68. Plaintiff OLGA NAVARRO suffered from red, irritated, swollen and burning eyes.

69. Plaintiff GILBERTO NAVARRO, JR. suffered from red, irritated, swollen and

burning eyes.

70. Plaintiff GILMARIE NAVARRO suffered from red, irritated, swollen and burning

eyes.

71. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which was covered in red dust.

72. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

73. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

74. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

75. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

76. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.
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C. After Hurricane Georges

77. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

78. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

79. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

80. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

81. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

82. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

83. The refinery ceased operations in approximately 2002.
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84. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

85. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

86. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

87. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

88. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

89. In reality, they failed to do so and failed to disclose this to SCRG.

90. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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91. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

92. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

93. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

94. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

95. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

96. In reality, they failed to do so and failed to disclose this to SCRG.

97. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

98. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

99. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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100. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

101. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

102. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

103. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

104. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

105. SCRG did nothing to remove that asbestos for some three (3) years.

106. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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107. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

108. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

109. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

110. The initial class in Henry was defined as
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[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

111. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

112. Plaintiffs did not opt out of the Henry class.

113. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

114. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

115. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]II persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled
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that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

116. Plaintiffs repeat and re -allege each allegation of Paragraph 1-115 as if set forth

herein verbatim.

117. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

118. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

119. Residential communities are also located just north of the refinery.

120. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

121. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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122. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

123. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of all Defendants constitute a public nuisance.

126. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

127. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.
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128. Plaintiffs are entitled to damages as a result, thereof.

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. All Defendants' actions constitute a private nuisance and/or a trespass.

131. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

132. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

133. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

T IV: Negligence as to Defendants Al

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

136. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

137. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

138. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

139. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

140. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

141. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.
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143. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

144. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

145. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

146. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

147. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

148. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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149. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

150. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

151. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

152. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

153. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

156. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. The actions of Defendants constitute negligence that damaged Plaintiffs.

159. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

160. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

161. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

163. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

164. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

168. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

169. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

170. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

171. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

172. SCRG owned and/or operated the alumina refinery.

173. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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174. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

175. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

176. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

177. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

178. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

179. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

180. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1

181. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

182. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

183. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

184. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

185. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

186. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

187. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

188. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

189. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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190. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

191. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,
°

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

192. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

193. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

194. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

195. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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196. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

197. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARIA NAVARRO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this \c6 _ day of yrtl , 2016

NOTARY PUBLIC



Associates, LLC authority to file this lawsuit on my beha
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NO ARY PUBLIC

GILBERT NAVARRO, SR.

mosttoc Notary Public State of Florida

Kaillyn O'Leary
My Commission FF 115116

piawo* Expires 04/22/2018
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VERIFICATION

I, GILBERTO NAVARRO, SR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

SUBSCRIBED AND SWORN TO

Before me this 1944°day of 'Ar-,(1' \ , 2016
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NOTARY PUBLIC

04c Notary Pudic State of Florida

Kaitlyn O'Leary
.0 My Commission FF 115116

Expires 04/22/2018
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VERIFICATION

I, OLGA NAVARRO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

OLGA NAVARRO

SUBSCRIBED AND SWORN TO

44.
Before me this day of
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NOTAR PUBLIC

BERTO NAVARRO, JR.

Py Notary Pubic Slate of Florida
Y.. Kaitlyn O'Leary
4g My Commission FF 115116

ot- Expires 04/22/2018
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VERIFICATION

I, GILBERTO NAVARRO, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf,

SUBSCRIBED AND SWORN TO

Before me this ITk day of Aceet , 2016



NO ARY PUBLIC

Notary Public State o Florida
. Kaitlyn O'Leary

My Commission FF 115116
Expires 00/22/2018
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VERIFICATION

I, GILMARIE NAVARRO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GILMARIE NAVARRO

SUBSCRIBED AND SWORN TO

Before me this I ?)
41"

day of rt?f 1 , 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
DIVISION OF ST. CROIX 

NANCY I. RIVERA, JOSE E. BERRIOS, and JOSE CIVIL NO: __ {t;~o/'--. .,..../ __ 
E. BERRIOS, JR., 

RED DUST DOCKET 
Plaintiffs, 

V. ACTION FOR DAMAGES 

ST. CROIX ALUMINA LLC, GLENCORE 
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. 
f/k/a CLARENDON, LTD., CENTURY ALUMINUM 
COMPANY, and ST. CROIX RENAISSANCE 
GROUP, LLLP 

JURY TRIAL DEMAN(¥D 

_. 
C 

Defendants. 

VERIFIED COMPLAINT 

Plaintiffs NANCY I. RIVERA, JOSE E. BERRIOS, and JOSE E. BERRIOS, JR., 

by and through their undersigned counsel, file their Verified Complaint and respectfully 

represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C § 76, et seq. 

2. Plaintiff NANCY I. RIVERA is a resident of St. Croix, Virgin Islands. 

3. Plaintiff JOSE E. BERRIOS is a resident of St. Croix, Virgin Islands. 
I 

4. Plaintiff JOSEE. BERRIOS, JR. is a resident of St. Croix, Virgin Islands. 

5. Plaintiffs NANCY I. RIVERA and JOSE E. BERRIOS are the parents of JOSE E. 

BERRIOS, JR. 

6 Plaintiff A CY I RIVERA was born on January 27, 1974. 

7. P amt ff JOSE E BERRIOS was born on July 27 19"'5. 

8. Plaintiff JOSEE BERRIOS. JR was born o August 6 199 
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs 

physically resided in the same house at No. 71 Harvey Project, St. Croix, United 

States Virgin Islands. 

10. Plaintiff NANCY I. RIVERA resided at No. 71 Harvey Project at the time of 

Hurricane Georges and continuously thereafter until 2000 when she moved to 

No. 78 Harvey Project and has continuously resided at No. 78 Harvey Project 

from 2000 to date. 

11 . Plaintiff JOSE E. BERRIOS resided at No. 71 Harvey Project at the time of 

Hurricane Georges and continuously thereafter until 2000 when he moved to No. 

78 Harvey Project and has continuously resided at No. 78 Harvey Project from 

2000 to date. 

12. Plaintiff JOSE E. BERRIOS, JR. resided at No. 71 Harvey Project at the time of 

Hurricane Georges and continuously thereafter until 2000 when he moved to No. 

78 Harvey Project and has continuously resided at No. 78 Harvey Project from 

2000 to date. 

13. Each individual Plaintiff was a member of the Henry1 class until it was de

certified. As of September 21 , 1998, each individual Plaintiff resided in property, 

specifically Nos 71 and 78 Harvey Project which is located in one of the following 

six communities adjacent to and downwind from the St. Croix Alumina Refinery 

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit, 

1 

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. 
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Clifton Hill and La Reine, and suffered damages or injuries as a result of 

exposure during and after Hurricane Georges to red dust and red mud blown 

during Hurricane George. None of the individual Plaintiffs opted out of the class. 

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability 

company, and is deemed to be a citizen of each state in which one of its 

members is a citizen. 

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its 

principal place of business in New York. 

16. On information and belief, Defendant Glencore, LTD, is a limited liability 

company, and is deemed to be a citizen of each state in which one of its 

members is a citizen. 

17. On information and belief, Defendant Glencore International, AG, is an Anglo

Swiss multinational commodity trading and mining company headquartered in 

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do 

not know its exact form of organization. 

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a 

limited liability limited partnership, with its principle place of business in St. Croix. 

On information and belief, Defendant St. Croix Renaissance Group, LLLP is 

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. 

Virgin Islands, because of the citizenship of its partners. 
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19. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a 

number of entities. The facility refined a red ore called bauxite into alumina, 

creating enormous mounds of the by-product, bauxite residue, red mud, or red 

dust. 

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd ., is a Swiss company that 

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and 

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a 

party to this lawsuit 

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG 

("Glencore International"), a Swiss company. 

22. Glencore, Ltd . f/k/a Clarendon Ltd. actively participated in planning meetings and 

data collection for the startup of the alumina refinery and in VIALCO's operation 

of the alumina refinery. Glencore had to approve VIALCO's most basic 

decisions, including but not limited to, salaries and benefits of its employees, and 

improvements at the facility. Glencore funded all refinery activities and regularly 

inspected the facility. 

23. The height of the red mud piles increased while Glencore and VIALCO operated 

the refinery. 

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum 

Company ("Century Aluminum") Century Chartering Company, a wholly owned 



subsidi ry of Glencore Intern ti n L Century Chartering Com any cha ged its 

name to Century luminum Comp n Century Aluminum ) in July 1995 and 

remained a wholly owned subsidiary of Glencore International through 

April 1996. Defendant Century Aluminum is a Delaware corporation · h its 

principal place of business in California. 

25. Substantially all of VIALCO's assets, including the alumina refinery, re sold by 

Defendant Century Aluminum to Defendant St. cro· Alumina, L.l.C. r scA·). a 

subsidiary of Defendant Alcoa, Inc. (Alcoa), on July 24, 1995. In the Acquisition 

Agreement for the sale of the refinery, Defendant Glencore International was 

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate 

parent of SCA. 

26. As a condition of the sale, Glencore International, retained liability for up to $18 

million for claims made by July 24, 2001 arising from specified environmental 

conditions, including without limitation, claims related to substances migrating 

from the refinery, and the parties agreed to cooperate with regard to the 

investigation and remediation of environmental conditions covered by the 

Acquisition Agreement. 

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the 

indemnification obligations of Glencore International pursuant to the Acquisition 

Agreement for the sale of the VIALCO facility to SCA. Glencore International, 
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· II t· I "the Glencore Glencore ltd. and Century Aluminum are hereinafter co ec 1ve Y 

Defendants." 

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case 

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts · · · and 

particulates" discharged from the refinery property. 

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from 

Glencore, ltd. for the St. Croix facility at least through 1998. Concurrent with the 

sale, various Alcoa entities entered into three separate alumina supply contracts 

with Glencore, ltd. 

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by 

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained 

liability arising out of any alleged failure to secure materials at the refinery, 

including but not limited to bauxite, "red dust" and "red mud" and a right of access 

to remediate the red mud piles. 

31 . Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which 

is registered in Delaware and is deemed to be a citizen of Delaware, 

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery 

from 1998 to 2001 . At all relevant times, SCA was a wholly-owned subsidiary of 

Defendant ALCOA, Inc. and was an "Alcoa-controlled entity." 

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a 

Pennsylvania corporation with its principal place of business in New York, and at 
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all relevant times ALCOA was the parent company of St. Croix Alumina and 

made environmental decisions concerning the refinery as well as economic and 

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa 

Defendants." 

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale 

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation 

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR 

immediately transferred their interests in the refinery to St. Croix Renaissance 

Group ("SCRG"). 

34. SCRG has owned and/or operated the refinery from 2002 to the present. 

FACTUAL BACKGROUND 

A. The St. Croix Alumina Refinery 

35. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red 

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite 

warns that it can cause irritation of the eyes, skin and upper respiratory tract. 

36. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or "red mud" or "red dust," which is 

indistinguishable in color and texture from bauxite. The MSDS for red mud 

states that it can cause "severe irritation and burns [of eyes], especially when 

wet," "can cause severe irritation [of skin], especially when wet," and "can cause 

irritation of the upper respiratory tract." It also advises against skin and eye 



Nancy I. Rivera, et. al. v. St. Croix Alumina LLC, et al., Civil No. ------
VERIFIED COMPLAINT 
Page 8 

exposure to red mud. Both red mud and bauxite damage real and personal 

property and can stain it. 

37. From the beginning of the alumina refinery's operations, the red mud was stored 

with coal dust and other particulates outdoors in open piles that at times were as 

high as approximately 120 feet and covered up to 190 acres of land. For years, 

the uncovered piles often emitted fugitive dust when winds blew across the 

refinery and on the frequent occasions when bulldozers ran over them. 

38. In addition, the refinery contained asbestos and other particulates in various 

conditions that were never removed from the premises, in violation of law. 

39. The bauxite was stored in a steel A-frame structure with plastic sheets hung 

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit 

St. Croix and damaged the roof of the bauxite storage shed, which allowed the 

dusty bauxite to be blown out of the shed. 

40. The Glencore Defendants failed to correctly control the storage and containment 

of the bauxite while they owned and operated the alumina refinery. The 

Glencore Defendants also failed to properly store, contain and/or remove the 

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the 

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust 
' 

coal dust, and other particulates in open uncovered piles on the property and 

failed to remove or properly contain the friable, unencapsulated and/or 

uncovered asbestos that was there. 
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41 . Defendants ALCOA and St. Croix Alumina continued to fail to correctly control 

the storage and containment of the bauxite, red mud, coal dust, and other 

particulates. 

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of 

asbestos removal to be "in the range of $20 million" and continued to fail to 

correctly control the storage and containment of friable, unencapsulated and/or 

uncovered asbestos. 

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by the Glencore Defendants and 

continued to stack and store them in huge uncovered piles. 

44. The Alcoa Defendants failed to properly store, contain and/or remove the 

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the 

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, 

coal dust, and other particulates, in uncovered piles on the property. In 1995, 

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to 

$15 million and the total projected cost to clean up major environmental issues 

on shut down at $30 to $45 million. 

45. At all relevant times, Defendants knew about the risk of dust emissions from the 

alumina refinery. In 1977, the owners and operators of the alumina refinery 

learned about the need to control drainage, erosion, and dust problems from the 

red mud piles and ways in which to prevent such emissions. 
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46. In 1987, an Alcoa research scientist wrote about the potential for emissions from 

the red mud piles and recommended methods for controlling releases. 

4 7. A 1989 report from Orm et Corporation to Glen core identified a potential air 

pollution problem posed by bauxite residue and the concern about the ability of 

the bauxite shed to withstand storm conditions. 

48. In 1991 , SCA knew that residents living downwind from the alumina refinery had 

complained about fugitive dusts from the refinery. 

49. For years before Georges, the uncovered red mud piles often emitted fugitive 

dust when winds blew across the alumina refinery or on the frequent occasions 

when SCA ran bulldozers over them. 

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red 

mud piles. There had also been numerous reports of water causing the erosion 

of red mud during storms. 

51 . In June of 2000, SCA itself acknowledged that a major community concern is 

fugitive emissions from red mud dusting in weather conditions less severe than 

hurricanes. 

B. Hurricane Georges 

52. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that 

the red-mud piles and the bauxite shed could emit fugitive dusts, and that 

emissions from the refinery affected the neighboring residences, the Glencore 

Defendants and the Alcoa Defendants recklessly failed to properly prepare for 
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red 

dust, coal dust and other particulates or remove and/or secure asbestos. 

53. Hurricane Georges struck St. Croix on September 21, 1998. 

54. Because Defendants did not properly store and/or safeguard the bauxite, red 

mud, coal dust, and other particulates, the winds of Hurricane Georges blew 

huge quantities of red dust consisting of both red mud and bauxite and/other 

particulates into the neighboring residences. Refinery workers employed by the 

Alcoa Defendants reported seeing the winds shift and blow huge amounts of 

bauxite out of holes in the roof of the storage shed towards the nearby 

neighborhoods, and area residents saw red dust swirling about their properties 

during the storm. Later, Defendants also admitted that the hurricane carried 

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses 

could see the red-mud piles were visibly smaller after the hurricane. On 

information and belief, Defendants hired a third party to measure the red mud 

piles after Hurricane Georges but Defendants have concealed this evidence. 

55. Plaintiffs' home, yard, and personal property were coated in the red dust 

consisting of both red mud and bauxite and other particulates from the alumina 

refinery and was damaged and/or destroyed. 

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 71 Harvey 

Project including cleaning out the cistern. Plaintiffs were deprived of the use of 
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their real property and this caused emotional distress and because they were 

covered in Defendants' industrial waste. 

57. The red dust consisting of red mud and bauxite and other particulates blew into 

Plaintiffs' cistern , the primary source of potable water for many residents of 

St. Croix, and turned the water red. 

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous 

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs 

suffered health ailments, including but not limited to, irritated eyes and skin. 

59. Specifically, Plaintiff NANCY I. RIVERA suffered from red, itchy eyes and skin 

rashes. 

60. Plaintiff JOSEE. BERRIOS suffered red, itchy eyes and skin rashes. 

61 . Plaintiff JOSE E. BERRIOS, JR. suffered red, itchy eyes and skin rashes. 

62. Plaintiffs incurred the costs of having to clean the inside and outside of the 

house, which was covered in red dust. 

63. Plaintiffs had to purchase water as a result of their cisterns being contaminated. 

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family, 

which took several weeks and are entitled to the reasonable value of this 

cleanup. 

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and 

enjoyment of their family home and suffered stress and anxiety as a result. 
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66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens, 

etc. became stained or damaged by red dust and had to be discarded and 

replaced. 

C. After Hurricane Georges 

67. After Hurricane Georges, Defendants continued to improperly store the bauxite, 

red dust, and other particulates and allowed those substances to continue to 

blow about the island and damage Plaintiffs wherever there was a strong wind or 

work done on the red dust piles. 

68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates 

and allowed those substances to continue to blow about the island and damage 

Plaintiffs. 

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to 

clean up the substances from the neighborhoods, they did so in a negligent 

matter which resulted in incomplete clean up, damage to Plaintiffs' homes, 

appliances, furnishings and clothes among other items. 

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as 

a result of the release. 

71 . Plaintiffs were forced to obtain potable water and incur the expense, thereof. 

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during 

Hurricane Georges and were required to continue post-closing remediation of 

certain areas of the alumina refinery premises to the satisfaction of the DPNR. 
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73. The refinery ceased operations in approximately 2002. 

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the 

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and 

Glencore, for the investigation and clean up of the refinery prior to closure. 

75. In January 2003, SCA entered into a consent order with DPNR to remediate 

releases from the red mud piles that occurred in 2002 and to construct a control 

system to prevent or minimize future releases from the red mud piles into the 

environment. 

76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the 

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO 

access to the Alumina Facility reasonably necessary to effectuate any and all 

remediation of the red mud piles and red mud releases, which may be (a) 

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by 

DPNR and SCA and/or VIALCO." 

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all 

hazardous substances and particulates at the refinery and concealed the same 

and, further, went in after the sale and destabilized the red mud piles. 

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at 

the time of the sale to SCRG. 

79. In reality, they failed to do so and failed to disclose this to SCRG. 
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80. At the time it failed to do so, it knew there was friable asbestos throughout the 

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs. 

81 . The Alcoa Defendants further concealed from Plaintiffs the true extent of the 

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs 

that there were no dangerous conditions or substances at the refinery to which 

they were being exposed. 

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006 

when it was informed by DPNR. 

83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and 

being inhaled by Plaintiffs but failed to disclose or warn. 

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to 

remove the asbestos from the refinery. 

86. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years but Plaintiffs had no way of knowing or discovering 

that. In particular, Defendants concealed the existence of the friable asbestos 

from Plaintiffs until 2010, when DPNR produced documents, indicating the 

presence of asbestos in discovery in the Bennington v. SCRG matter indicating 

that unencapsulated asbestos fibers were permitted to hang and blow about 

freely. 
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87. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiffs but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports 

concerning the same. 

88. SCRG did nothing to remove that asbestos for some three (3) years. 

89. As a result deadly asbestos blew about the neighborhoods near the refinery for 

at feast ten (10) years causing Plaintiffs to inhale asbestos and otherwise be 

exposed to asbestos. 

90. The red dust has continued to be allowed to lay accumulated in enormous piles 

on the SCRG property and to blow into No. 78 Harvey Project to this date any 

time there is a strong wind or the red dust piles are worked on. 

91 . In or about 2014, SCRG began efforts to finally contain the red dust piles but did 

so in a negligent and improper manner to include, but not limited to, failing to 

properly maintain the moisture of the dust such that it virtually on a daily basis 

blew into Plaintiffs' home at No. 78 Harvey Project and contaminated their cistern 

and vegetation. 

92. As a result, red dust continues to blow into No. 78 Harvey Project Estate Profit 

and cause damage to the personal and real property of Plaintiffs who continue to 

reside at No. 78 Harvey Project, and those Plaintiffs continue to inhale 

Defendants' industrial waste and suffer from allergies and sinus problems as a 

result. Plaintiffs also suffered from emotional distress and anxiety as a result of 
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damage to their real property and dwelling and as a result of personal physical 

injury by exposure to the released industrial waste, including bauxite. 

93. As a result of Defendants' conduct before, during and after Hurricane Georges, 

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries, 

medical expenses, damage to their real property and personal possessions, 

mental anguish, pain and suffering and loss of enjoyment of life a propensity for 

additional medical illness, a reasonable fear of contracting illness in the future all 

of which are expected to continue into the foreseeable future. 

94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and toxic substances. Defendants' conduct is 

also continuing to prevent Plaintiffs from freely enjoying their properties. 

D. Related Litigation 

95. In 1999, local residents and workers filed a class action ("Henry") against all the 

Defendants in this case except SCRG in a case styled Henry v. St. Croix 

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The 

Henry plaintiffs sought compensatory and punitive damages for personal injuries 

and property damage sustained from exposure to toxic materials from the 

refinery, including bauxite, red mud, and other particulates, during and after 

Hurricane Georges. 

96. In addition to damages for personal injuries and property damages, the Henry 

plaintiffs also sought an injunction requiring the defendants to (a) stop all 
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activities that allow the release of pollutants, (b) remove the piles of red dust, 

coal dust, and other particulates from the island, and (c) refrain from allowing 

said substances from reaccumulating on the island. 

97. The initial class in Henry was defined as 

[a]II individuals who, as of September 21, 1998 [the date of 
Hurricane Georges], resided , worked, and/or owned 
property located in the following six communities adjacent 
to and downwind from the St. Croix Alumina Refinery 
Plant the projects of Harvey and Clifton Hill and the 
estates of Barren Spot, Profit, Clifton Hill and La Reine
who, due to Defendants' conduct with regard to the 
containment and storage of red dust containing bauxite 
and red mud, suffered damages and/or injuries as a result 
of exposure during and after Hurricane Georges to red dust 
and red mud blown during Hurricane Georges. 

98. Plaintiffs herein are former members of the original class in Henry in that, as of 

September 21 , 1998, they either resided and/or worked and/or owned property 

located in one of the six communities described above, and they have suffered 

and continue to suffer damages and/or injuries as a result of exposure to red 

dust, red mud, and other particulates during and after Hurricane Georges. 

99. Plaintiffs did not opt out of the Henry class. 

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery. 

101. In 2006, the Henry court ruled that the class would only remain certified for the 

liability stage of trial, and then the class would be decertified for the damages 

stage. 
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102. About two years later, on June 3, 2008, the Henry court decertified the original 

class and certified a new class of "[a]II persons who currently reside, work, 

and/or own property in the projects of Harvey and Clifton Hill and the estates of 

Barren Spot, Profit, Clifton Hill, and La Reine .... " Also, the Henry court ruled 

that the new class was certified "only insofar as they seek cleanup, abatement or 

removal of the substances currently present on the refinery property." The 

Henry court also appointed the representatives of the former class to represent 

the new class. The Court ruled that it would not hear individual damage claims 

on a class basis. Plaintiffs then timely filed their individual claims. 

COUNT I: Abnormally Dangerous Condition 

103. Plaintiffs repeat and re-allege each allegation of Paragraph 1-102 as if set forth 

herein verbatim. 

104. The action of each Defendant constitutes maintaining an abnormally dangerous 

condition. 

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head 

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and 

precious. 

106. Residential communities are also located just north of the refinery. 
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107. Defendants· use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates at the refinery was 

solely for Defendants' own business purposes. 

108. Defendants knew and understood that there was a high risk that strong winds 

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs' 

neighborhood. 

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud, 

asbestos, and other particulates presented a high risk of great harm to Plaintiffs' 

health, chattel, and properties. Bauxite and red mud can irritate the skin, 

respiratory tract, and eyes and can permanently stain, clog, and otherwise 

damage property and objects. Friable asbestos is also a known carcinogen that 

can cause a variety of respiratory illnesses. 

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud, 

asbestos and other particulates at the alumina refinery caused serious harm to 

Plaintiffs' persons, chattel , and properties. As a result, the Plaintiffs suffered 

damages as alleged herein. 

COUNT II: Public Nuisance 

111 . Plaintiffs repeat and re-allege each allegation of Paragraphs 1-11 O as if set forth 

herein verbatim. 

112. The actions of Defendants constitute a public nuisance. 

• 
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113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, 

coal dust, asbestos, and other particulates, from the alumina refinery 

unreasonably threatens and interferes with the public rights to safety, health, 

peace, comfort, and the enjoyment of private land and public natural resources. 

114. The actions of Defendants violated the statutes of the Virgin Islands (including, 

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and§ 204-27(a)) and constitutes nuisance per se. 

115. Plaintiffs are entitled to damages as a result, thereof. 

COUNT Ill: Private Nuisance/Trespass 

116. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-115 as if set forth 

herein verbatim. 

117. Defendants' actions constitute a private nuisance and/or a trespass. 

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and 

other particulates has stained, clogged , and otherwise damaged Plaintiffs' home 

and yard. 

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and 

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts. 

120. By so doing, Defendants have wrongfully and unreasonably interfered with 

Plaintiffs' private use and enjoyment of their home and property. As a result, 

Plaintiffs have been damaged as alleged, herein. 
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only 

121. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-120 as if set forth 

herein verbatim. 

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or 

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused 

additional damage to Plaintiffs' bodies, real property, and personal property. 

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to 

clean up the bauxite, red mud, and other particulates from both the alumina 

refinery and the nearby neighborhoods. This failure allowed toxic and irritating 

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their 

property. 

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red 

mud and other particulates that had inundated the Plaintiffs and their property 

and voluntarily undertook the effort to clean up the bauxite, red mud, and other 

particulates from Plaintiffs' neighborhood. 

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water 

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, 

and other property. 

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents 

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other 

property. 
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127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of 

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern, 

and other property, which caused further damage to such property and further 

exposed Plaintiffs to the toxic and irritating dusts. 

128. As a result, Plaintiffs have suffered damages as alleged, herein. 

COUNT V: Intentional Infliction of Emotional Distress 

129. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-128 as if set forth 

herein verbatim. 

130. The actions of Defendants constitute the intentional infliction of emotional 

distress on Plaintiffs. 

131 . For many years before Hurricane Georges hit St. Croix, Defendants knew and 

understood that exposure to bauxite and red mud asbestos and other 

particulates presented serious risks to the health and property of thousands of St. 

Croix residents. Defendants also understood that the emissions posed serious 

threats to the local environment and natural resources. 

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or 

flooding, and other physical disturbances could release bauxite, red mud 

asbestos and other particulates from the alumina refinery into Plaintiffs' 

neighborhood. 
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133. For decades, Defendants have understood that St. Croix is a hurricane-prone 

area and that local residents rely on cisterns as their primary source of drinking 

water. 

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could be blown by winds into Plaintiffs' 

neighborhood as well as the red mud and related particulates. 

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates from 

blowing into Plaintiffs' neighborhood. 

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the 

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs' 

cistern and property, even though they knew that hurricane victims had limited 

access to clean drinking water. 

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates emissions from the alumina refinery, Defendants' 

purposefully concealed and/or misrepresented the health risks associated with 

exposure to the emissions from Plaintiffs. 

138. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendants continue to allow bauxite, red mud, asbestos and other particulates 

-
14 
- --
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' 

minds, bodies, and property. 

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded 

as atrocious and utterly intolerable in a civilized society; and (3) caused the 

Plaintiffs to suffer from severe emotional distress. 

140. As a result of Defendants' outrageous and callous disregard for the health, 

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as 

alleged herein, including severe emotional distress and physical ailments 

resulting from such distress. 

COUNT VI: Negligent Infliction of Emotional Distress 

141 . Plaintiffs repeat and re-allege each allegation of Paragraphs 1-140 as if set forth 

herein verbatim. 

142. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant 

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from 

serious emotional distress, which duty arose by operating an abnormally 

hazardous condition, through the common law, and through statutory and 

regulatory obligations to prevent hazardous material from escaping from its 

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result 

of the Defendants' breach, Plaintiffs suffered a serious emotional injury. 
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143. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VII: Negligence as to All Defendants 

144. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-143 as If set forth 

herein verbatim. 

145. The actions of Defendants constitute negligence that damaged Pla1nt1ffs 

146. Before Hurricane Georges, Defendant Glencore owned and operated the 

alumina refinery. 

147 Glencore failed to secure and/or properly store or maintain bauxite and/or red 

mud and/or asbestos and other particulates Glencore also continued to supply 

bauxite to the successive owners and/or operators of the refinery without 

adequately warning and/or ensuring that those successors properly stored and/or 

maintained the bauxite and/or red mud and or removed the asbestos and other 

particulates. 

148. Glencore's conduct fell below the standard of care of a reasonable property 

owner and/or operator in similar circumstances 

149. Glencore knew and/or should have known that its failure to secure the bauxite 

and red mud and related particulates at the alumina refinery and remove the 

asbestos would allow these dangerous and irritating materials to blow freely into 

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties. 
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150. Glencore's failure to secure the bauxite and red mud, asbestos and related 

particulates at the alumina refinery caused the toxic and irritating dusts to blow 

into nearby neighborhoods and damage Plaintiffs and their properties. 

151 . Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the 

alumina refinery and failed to adequately secure the bauxite and red mud and 

related particulates on the premises or to remove the asbestos. 

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable 

property owner and/or operator in similar circumstances. 

153. Alcoa and SCA knew and/or should have known that its failure to secure the 

bauxite and red mud and related particulates at the alumina refinery and remove 

the asbestos would allow these toxic and irritating materials to blow freely into 

Plaintiffs' neighborhoods and harm Plaintiffs' and their property. 

154. Alcoa and SCA's failure to secure the bauxite and red mud and related 

particulates at the alumina refinery and failure to remove the asbestos caused 

the toxic and irritating dusts to blow into nearby neighborhoods and damage 

Plaintiffs and their property. 

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure 

the bauxite and red mud and related particulates at the alumina refinery and 

fa iled to remove asbestos. 

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable 

property owner and/or operator in similar circumstances. 
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157. Alcoa and SCA knew and/or should have known that its failure to secure the 

bauxite and red mud and related particulates at the alumina refinery and to 

remove the asbestos would allow these toxic and irritating materials to blow 

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property. 

158. Alcoa and SCA's failure to secure the bauxite and red mud and related 

particulates at the alumina refinery and remove the asbestos caused the toxic 

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and 

their properties. 

159. SCRG owned and/or operated the alumina refinery. 

160. SCRG failed to properly store and/or secure bauxite, red mud, related 

particulates and asbestos on the premises. 

161 . SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs' neighborhood and harm 

Plaintiffs and their property. 

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and their property. 

163. Defendants' negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and 

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional 
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF 

TORTS§ 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 

90 (3d Cir. 1980). "Bodily harm is any impai11nent of the physical condition of the 

body, including illness or physical pain. It frequently causes the harms described 

in Comments c to e. It is not essential to a cause of action that pecuniary loss 

result. Furthermore, damages can be awarded although there is no impairment 

of a bodily function and, in some situations, even though the defendant's act is 

beneficial." See id. at cmt. a. 

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT 

{SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional 

disturbance resulting from the bodily harm itself, but also includes such 

disturbance resulting from the conduct of the actor." See id. cmt. e. 

166. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety independent of physical injury if this is the 

expectable result of the defendant's tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor's 

conduct is reckless rather than merely negligent. See Illustration 8. In some 

cases fear and anxiety alone are a sufficient basis for the action, as when the 
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defendant has assaulted the plaintiff or trespassed on her property. See 

Illustrations 7 and 9. See, e.g., Moo/enaar, 616 F.2d at 90. 

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and 

annoyance" for actions in which that person's property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS 

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the 

members of the household are distinct grounds of compensation for which in 

ordinary cases the person in possession is allowed to recover in addition to the 

harm to his proprietary interests. 11 See id. cmt. on subsection 1. 

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded 

that claims for nuisance and property damage are also sufficient to support a 

claim for mental-anguish-personal-injury damages, even in the absence of 

physical injury when they result in pecuniary loss or when the tortfeasor engages 

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc. , 435 F. 

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron 

station and "Plaintiffs further allege that the gasoline subsequently migrated into 

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the 

properties currently or formerly owned or occupied by plaintiffs." See id. at 96. 

Chevron moved for summary judgment on claims for recovery of 11emotional 

distress" because there was no proof of physical injury or physical 

endangerment. See id. The court, relying on §§ 905 and 939, determined these 
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sections allowed, under the facts of the case, for the recovery of mental anguish 

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance, 

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish 

recoverable for trespass, nuisance, and negligence claims arising out of gasoline 

discharge from USTs). 

169. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal .2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant's ginning mill . See id. 

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish. See 

id. The court expressly recognized that such damages would , or at least could, 

be proximately caused by a defendant's invasion of the property, even where 

there is no physical injury suffered. See id. (collecting cases). 

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James's $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A. The court 

reasoned: 
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uThe Restatement considers several hours worrying about securing 
shelter to be a potential element of damage recovery. 
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles· 
suggestion that in the absence of physical injury, emotional distress 
is only compensable if Antilles' conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered 
damages for emotional distress, appellants would be correct in 
asserting that the award would not be permitted pursuant to the 
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since 
emotional distress was only a part of the damages awarded, this 
section is inapplicable. 

Antilles Ins .• 30 V.I. at 257. 

171 . Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs 

are also entitled to recover for personal discomfort, annoyance, nervous distress 

and mental anguish because: (1) the Refinery acted with reckless disregard for 

the health and safety of its neighbors such that the recovery of these types of 

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary 

losses, including property damage to their homes and the contamination of their 

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the 

illustrations to § 905 to warrant these remedies even if Plaintiffs weren·t 

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort 

and annoyance
0 

under Restatement § 939 because the Defendants' damaged or 

ruined their property, regardless of whether the Plaintiffs recover in nuisance 
I 

negligence, trespass, or any other theory of liability. 
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172. Plaintiffs are also entitled to punitive damages. The Defendants knew that 

escaping red mud and bauxite presented health risks to the surrounding 

neighborhoods, but consciously and with reckless indifference took no 

reasonable steps to protect the surrounding neighborhoods. 

173. There were seven cells of red mud when Hurricane Georges hit; all were above 

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and 

Guidelines for handling red mud states that: "Dust from the residue can effect 

neighbors and vegetation ... bauxite residue deposits have been assessed as a 

major potential environmental liability for the company." The cells were visibly 

smaller after the hurricane. 

17 4. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery 

and found that the branches of vegetation were stained red and so were the 

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in 

the air." The Title V permitting-application documents admitted that red-mud 

piles could be covered or treated with chemicals to prevent wind erosion and to 

reduce fugitive emissions and despite complaints from neighbors about red 

dust the Refinery took no steps to contain emissions. 

175. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Black admitted that full respirators not just dust masks were required in 

potential high-dust areas. Despite this, Mr. Black, in his capacity as an 



Nancy I Rivera, et al. v. St. Croix Alumina LLC, et al., Civil No. ------
VERIFIED COMPLAINT 
Page 34 

environmental manager for the Refinery, admitted he never took into account the 

safety and protections of the surrounding residents in considering how to store 

bauxite or the bauxite residue. 

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in 

Case No. 2004/67. They admitted that, 11much of the current bauxite residue 

disposal area is uncovered" and should be "stabilized" and presents an 

environmental hazard for a number of reasons, included that the containment 

area 
0

no longer reflected any containment." They admitted that that the poor 

condition and lack of containment was "open and obvious." They also admitted 

there were elevated levels of poisons in the ground water including arsenic, 

selenium and lead, along with elevated pH levels. 

177. The Refinery had prior knowledge about its dangerous industrial waste escaping. 

Mr. Black admitted they knew about complaints from neighbors about red-mud 

dusting and drinking-water contamination. Mr. Pedersen admitted he knew 

generally about complaints that fugitive emissions were making people in the 

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of 

bauxite that was particularly susceptible to dusting. Internal documents show 

that the bauxite-storage facility was inadequately constructed to withstand 

storms portions of the roof had previously blown off in Hurricanes Hugo, 

Marilyn, and did so again in Georges. (This caused problems even before 

Georges storing both dry and wet bauxite because 25°/o of the bauxite-storage-
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building roof was missing and there's no structural siding.) Internal documents 

admitted that the entire structure should have been enclosed to handle 

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully 

enclose the building, except for using "plastic curtains." 

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one 

of the officials responsible for preparing for them. Despite this, Mr. Black took no 

steps to prevent bauxite from being blown around the islands. The Refinery 

never took any steps to prevent the red mud from escaping during a hurricane. 

Documents show Black falsely justified the Refinery's failure to prepare the shed 

to DPNR by claiming the bauxite-storage building was "built to withstand 

hurricanes." In fact the bauxite was stored in an open A-frame and with only 

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, 

wasn't aware of any extra precautions taken to protect neighbors in the area in 

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps 

to secure the red mud and bauxite. 

179. Refinery employees witnessed the bauxite leaving the storage shed during the 

storm through a hole in the roof. The facility was cited by DEP because "a 

substance described as red mud contaminated numerous properties including 

cisterns during the hurricane." The Refinery's investigation revealed homes with 

"what looked like bauxite on the walls." The Refinery recklessly failed to test or 
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measure to determine the amount of bauxite and red mud that escaped the 

Refinery during the hurricane. 

180. DEP found that the Refinery failed to take any precautionary measures to 

prevent bauxite from escaping. This prompted the Refinery to buy approximately 

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it 

didn't take any steps to secure the red mud. The Refinery covered the bauxite 

with tarp the next time a hurricane threatened. 

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained 

friable asbestos as well as red mud, bauxite and other toxic waste. 

182. Despite this knowledge, SCRG took no measures to remove or contained those 

hazardous chemicals. 

183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed 

to warn Plaintiffs or attempt to contain the substances. 

184. The actions of Defendants were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair 

and just. 



Nancy J Rivera, et. al. v. St. Croix Alumina LLC, et al., Civil No. ------
VERIFIED COMPLAINT 
Page37 

DATED: __,_,_ff-~~~;.__ 

RESPECTFULLY SUBMITIED 
LEE J . ROHN & ASSOCIATES, LLC 
Attorneys for Plaintiffs 

BY:~ 
LeeJ.ohn,Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 

I ._ 
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VERIFICATION 

I, NANCY I. RIVERA, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to 

my personal situation, including my personal and property damages are true and correct 

to the best of my knowledge and belief. I have given Lee J . Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

SUBSCRIBED AND SWORN TO 

Before me this i!Q_ day of 'o/2/lj;L 

. y 
NotarY PubHc 

St Croix. U.S. Virgin lslandS 
NP-16-15 

My eoo,misSion Expires Fet>ruary 13. 2019 

I 2016 
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VERIFICATION 

1, JOSE E. BERRIOS being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to 

my personal situation, including my personal and property damages are true and correct 

to the best of my knowledge and belief. I have given Lee J Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

SUBSCRIBED AND SWORN T 

Before me this&_ day of _...q{-llf(,;.,.J.O,,..::;...;:;....._, __ , 2016 

N . 
Notary Public 

St Croix. u.s. Virgin Islands 
NP-16-15 

My eommssion expires February 13, 2019 



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. dROIX

ANA ROSA MORALES, NORBERTA MORALES CIVIL NO:
and YARA MORALES,

RED DUST DOCKET
Plaintiffs,

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs ANA ROSA MORALES, NORBERTA MORALES and YARA

MORALES, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANA ROSA MORALES is a resident of St. Croix, Virgin Islands.

3. Plaintiff NORBERTA MORALES is a resident of St. Croix, Virgin Islands.

4. Plaintiff YARA MORALES is a resident of St. Croix, Virgin Islands.

5. Plaintiff ANA ROSA MORALES the daughter of Plaintiff NORBERTA

MORALES and the mother of Plaintiff YARA MORALES.

6. Plaintiff ANA ROSA MORALES was born March 22, 1960.

7. Plaintiff NORBERTA MORALES born January 1, 1930.

8. Plaintiff YARA MORALES was born December 7, 1980.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 37 Estate Profit, St. Croix, United

States Virgin islands.

10. Plaintiff ANA ROSA MORALES resided at No. 37 Estate Profit at the time of

Hurricane Georges and then later moved to No. 132 Estate Profit where she has

resided continuously to date.

11. Plaintiff NORBERTA MORALES has continuously resided at No. 37 Estate Profit

from 1960 to date.

12. Plaintiff YARA MORALES has continuously resided at No. 37 Estate Profit from

birth to date.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 37 and No. 132 Estate Profit, which is located in one of the

following six communities adjacent to and downwind from the St. Croix Alumina

Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa
.

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refine

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 37 Estate

Profit including cleaning out the cistern. Plaintiffs were deprived of the use of
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their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

59. Specifically, Plaintiff ANA ROSA MORALES suffered red, irritated eyes and skin

and difficulty breathing. Plaintiff ANA ROSA MORALES continues to suffer from

skin rashes and irritation to this day. Plaintiff ANA ROSA MORALES additionally

suffered extreme stress and grief.

60. Plaintiff NORBERTA MORALES suffered red, irritated eyes and skin and

difficulty breathing. Plaintiff NORBERTA MORALES continues to suffer from skin

rashes and irritation to this day.

61. Plaintiff YARA MORALES suffered red, irritated eyes and skin and difficulty

breathing. Plaintiff YARA MORALES continues to suffer from skin rashes and

irritation to this day.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cisterns being contaminated.
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64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains,

automobiles, etc. became stained or damaged by red dust and had to be

discarded and replaced.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.
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70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

nPNR and SCA and/or VIALCO."
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77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.



Ana Rosa Morales, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT 
Page 16

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

90. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 37 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs' home at Nos. 132 and 37 Estate Profit and contaminated their
°

cistern and vegetation.

92. As a result, red dust continued to blow into Nos. 132 and 37 Estate Profit and

cause damage to the personal and real property of Plaintiffs ANA ROSA

MORALES, NORBERTA MORALES and YARA MORALES who continue to

reside at Nos. 132 and 37 Estate Profit, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.
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D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute a public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.
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117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

COUNT V: Intentional Infliction of Emotional Distress
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131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support

i
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

180. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

DATED: BY:
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VERIFICATION

I, ANA ROSA MORALES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. 1 have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

Before me this Pc day of , 2016
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VERIFICATION

I, YARA MORALES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

v RI
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

CARMEN L. PEREZ, CARLOS A. PEREZ, CIVIL NO:
CARLOS A. PEREZ, JR., NAISHMA K. PEREZ,
and YOMAR A. PEREZ, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs CARMEN L. PEREZ, CARLOS A. PEREZ, CARLOS A. PEREZ, JR.,

NAISHMA K. PEREZ, and YOMAR A. PEREZ, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARMEN L. PEREZ is a resident of Florida.

3. Plaintiff CARLOS A. PEREZ is a resident of Florida.

4. Plaintiff CARLOS A. PEREZ, JR., is a resident of Florida.

5. Plaintiff NAISHMA K. PEREZ is a resident of Florida.

6. Plaintiff YOMAR A. PEREZ is a resident of Florida.

7. Plaintiffs CARMEN L. PEREZ and CARLOS A. PEREZ were married on October

16, 1984.
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8. Plaintiffs CARMEN L. PEREZ and CARLOS A. PEREZ are the parents of

Plaintiffs CARLOS A. PEREZ, JR., NAISHMA K. PEREZ, and YOMAR A.

PEREZ.

9. Plaintiff CARMEN L. PEREZ was born April 25, 1968.

10. Plaintiff CARLOS A. PEREZ was born September 2, 1964.

11. Plaintiff CARLOS A. PEREZ, JR. was born April 17, 1985.

12. Plaintiff NAISHMA K. PEREZ was born August 16, 1988.

13. Plaintiff YOMAR A. PEREZ was born November 26, 1991.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 177 Profit Hills, St. Croix, United

States Virgin Islands.

15. Plaintiff CARMEN L. PEREZ continually resided at No. 177 Profit Hills from 1997

until 2005 when she relocated to Florida.

16. Plaintiff CARLOS A. PEREZ continuously resided at No. 177 Profit Hills from

1997 until 2005 when he relocated to Florida.

17. Plaintiff CARLOS A. PEREZ, JR. was a minor at the time of Hurricane Georges

and continuously resided at No. 177 Profit Hills from 1997 until 2005 when he

relocated to Florida.

18. Plaintiff NAISHMA K. PEREZ was a minor at the time of Hurricane Georges and

continuously resided at No. 177 Profit Hills from 1997 until 2005 when she

relocated to Florida.

1
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19. Plaintiff YOMAR A. PEREZ was a minor at the time of Hurricane Georges and

resided at No. 177 Profit Hills from 1997 until 2005 when he relocated to Florida.

20. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 177 Profit Hills, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form -of organization.

25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

27, Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic
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decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

0
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51. The Alcoa Defendants failed to properly store, contain and/or remove the
°

asbestos, red dust and/or red -mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 177 Profit

Hills, including cleaning out and refilling the cistern with usable water. Plaintiffs

had to clean the roof, the inside and outside of the house and replace living room

and bedroom furniture, curtains, and clothing. Plaintiffs were deprived of the use

of their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, skin rashes and eye

irritation.
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66. Specifically, Plaintiff CARMEN L. PEREZ suffered from a skin rash and eye

irritation.

67. Plaintiff CARLOS A. PEREZ suffered from a skin rash and eye irritation.

68. Plaintiff CARLOS A. PEREZ, JR. suffered from a skin rash and eye irritation.

69. Plaintiff CARLOS A. PEREZ, JR. suffered from a skin rash and eye irritation.

70. Plaintiff NAISHMA K. PEREZ suffered from a skin rash and eye irritation.

71. Plaintiff YOMAR A. PEREZ suffered from a skin rash and eye irritation.

72. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in red dust.

73. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

74. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

75. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

76. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

77. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges
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78. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

79. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

80. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

81. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

82. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

83. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

84. The refinery ceased operations in approximately 2002.

85. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.
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86. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

87. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

88. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

89. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

90. In reality, they failed to do so and failed to disclose this to SCRG.

91. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

92. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
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that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

93. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

94. SCRG attempted to conceal the fact had friable asbestos in the plant and left it

there for years.

95. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

96. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

97. In reality, they failed to do so and failed to disclose this to SCRG.

98. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

99. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

100. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

101. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

i
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102. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

103. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

104. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

105. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

106. SCRG did nothing to remove that asbestos for some three (3) years.

107. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,
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damage to their real property and personal possessions, mental anguish, pain

and suffering and loss of enjoyment of life of a propensity for additional medical

illness, a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

D. Related Litigation

109. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

110. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

111. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
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who, due to Defendants' to the
containment bauxite
and red mud, a result
of exposure d red dust
and red mud blown during Hurricane Georges.

112. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

113. Plaintiffs did not opt out of the Henry class.

114. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

115. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

116. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

117. Plaintiffs repeat and re -allege each allegation of Paragraph 1-116 as if set forth

herein verbatim.

118. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

119. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

120. Residential communities are also located just north of the refinery.

121. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

122. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

123. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

124. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of all Defendants constitute a public nuisance.

127. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

128. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

129. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass



I

Carmen Perez, et al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 22

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. All Defendants' actions constitute a private nuisance and/or a trespass.

132. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

133. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

134. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

137. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

138. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

139. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

140. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

141. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

142. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

E
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144. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

145. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

146. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

147. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

148. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

149. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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150. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

151. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

152. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

153. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

154. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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155. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-154 as if set forth

herein verbatim.

156. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

157. As a result, Plaintiffs have been damaged as alleged, herein.

158. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-157 as if set forth

herein verbatim.

159. The actions of Defendants constitute negligence that damaged Plaintiffs.

160. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

161. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

162. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

163. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

164. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

165. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

166. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

167. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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168. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

169. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

170. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

171. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

172. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

173. SCRG owned and/or operated the alumina refinery.

174. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.



A

carmen Perez, et al. v. St. Croix Alumina LLC, et al., Civil No.
ERIFIED COMPLAINT
Page 29

175. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

176. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

177. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

178. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

179. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

180. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

181. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

182. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

183. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused. by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

184. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

185. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

186. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

187. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

188. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

189. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

190. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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191. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

192. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

193. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

194. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

195. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

196. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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197. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

198. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee-J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

1
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VERIFICATION

I, CARMEN L. PEREZ, being -fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CARMEN L. PEREZ

SUBSCRIBED AND SWORN TO

Before me this day of Oa , 2016

ARY PUBLIC

YASHIRA ESTRELLA
MY COMMISSION # FF 149625

EXPIRES: August 11, 2018
Bonded Thru Budget Nutty Services
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VERIFICATION

I, CARLOS A. PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CARLOS A. PEREZ

SUBSCRIBED AND SWORN TO

Before me this /,-1. day of Yi
, 2016

nTARY 131 IRI le.
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VERIFICATION

I, CARLOS A. PEREZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of ,2016

t49625

,2018
Services
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VERIFICATION

I, NAISHMA K. PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHMA K. P

SUBSCRIBED AND SWORN TO

Before me this F..1 day o , 2016

TARY PUBLIC

* MY COMMISSION t FF 149625

EXPIRES: August 11, 2018
Bonded Thru Sudue! Notary Services
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VERIFICATION

I, YOMAR A. PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day 2016

YASHIRA ESTRELLA

* MY COMMISSION # FF 149625

EXPIRES: August 11, 2018
Bonded Thili Budget Notary Services
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARIA SOCORRO LEBRON, MARIANYELIS
LEBRON PONCE, JOSE LEBRON, JOSE
LEBRON, JR., and GRISEL LEBRON, CIVIL NO:

Plaintiffs, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs MARIA SOCORRO LEBRON, MARIANYELIS LEBRON PONCE, JOSE

LEBRON, JOSE LEBRON, JR., and GRISEL LEBRON, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIA SOCORRO LEBRON is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff MARIANYELIS LEBRON PONCE is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff JOSE LEBRON is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff JOSE LEBRON, JR. is a resident of St. Croix, United States Virgir

Islands
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6. Plaintiff GRISEL LEBRON is a resident of St. Croix, United States Virgin Islands.
7. Plaintiffs MARIA SOCORRO LEBRON and JOSE LEBRON are the parents of

Plaintiffs JOSE LEBRON, JR., MARIANYELIS LEBRON PONCE and GRISEL

LEBRON.

8. Plaintiff MARIA SOCORRO LEBRON was born May 23, 1973.

9. Plaintiff MARIANYELIS LEBRON PONCE was born August 25, 1990.

10. Plaintiff JOSE LEBRON was born November 25, 1962.

11. Plaintiff JOSE LEBRON, JR. was born October 25, 1992.

12. Plaintiff GRISEL LEBRON was born January 18, 1996.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at 51 Clifton Hill, St. Croix, United States

Virgin Islands.

14. Plaintiff MARIA SOCORRO LEBRON resided at 51 Clifton Hill from 1989 until

2003 when she moved to 296 A-5 Barren Spot and has resided there

continuously to date.

15. Plaintiff MARIANYELIS LEBRON PONCE resided at 51 Clifton Hill from 1989

until 2003 when she moved to 296 A-5 Barren Spot until 2012.

16. Plaintiff JOSE LEBRON resided at 51 Clifton Hill from 1989 until 2003 when he

moved to 296 A-5 Barren Spot and has resided there continuously to date.

17. Plaintiff JOSE LEBRON, JR. resided at 51 Clifton Hill from birth until 2003 when

he moved to 296 A-5 Barren Spot and has resided there continuously to date.

I

1
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18. Plaintiff GRISEL LEBRON resided at 51 Clifton Hill from birth until 2003 when

she moved to 296 A-5 Barren Spot and resided there until 2014.

19. Each individual Plaintiff was a member of the Henrys class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically 51 Clifton Hill until 2003 and 296 A-5 Barren Spot to date, which are

located in one of the following six communities adjacent to and downwind from

the St. Croix Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the

estates of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or

injuries as a result of exposure during and after Hurricane Georges to red dust

and red mud blown during Hurricane George. None of the individual Plaintiffs

opted out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery
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from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud
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states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
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failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

I

i
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

61. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

62. Specifically, Plaintiff MARIA SOCORRO LEBRON incurred costs of cleaning the

red dust from her home including cleaning out the cistern. Plaintiff was deprived
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of the use of her real property and this caused him emotional distress and

because she was covered in Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, skin rashes.

65. Specifically, Plaintiff MARIA SOCORRO LEBRON suffered skin rashes.

66. Plaintiff MARIANYELIS LEBRON PONCE suffered skin rashes.

67. Plaintiff JOSE LEBRON suffered skin rashes.

68. Plaintiff JOSE LEBRON, JR. suffered from skin rashes.

69. Plaintiff GRISEL LEBRON suffered from skin rashes and thrush.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.
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82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

98. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 296 A-5 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.

99. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at 296 A-5 Barren Spot and contaminated their cistern

and vegetation.

100. As a result, red dust continued to blow into 296 A-5 Barren Spot and cause

damage to the personal and real property of Plaintiffs MARIA SOCORRO

LEBRON, JOSE LEBRON and JOSE LEBRON, JR., who continued to reside at

296 A-5 Barren Spot, and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

I
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101. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

102. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.
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105. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled
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that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

114. Residential communities are also located just north of the refinery.

115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute a public nuisance.

121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

122. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

123. Plaintiffs are entitled to damages as a result, thereof.
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124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. Defendants' actions constitute a private nuisance and/or a trespass.

126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

127. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

UNT IV: Negligence as to Defendants Alcoa, SCA and SCRG onl

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritatinc
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

141. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

I
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145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants,

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant
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owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

151. As a result, Plaintiffs have been damaged as alleged, herein.

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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157. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove. the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.



Maria Socorro Lebron, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.
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171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
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extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8.. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
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distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle
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"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

188. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately
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$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

189. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED
LEE J, ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs .

Lee J. Ran, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARIA SOCORRO LEBRON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MARIA SOCORRO LEB

SUBSCRIBED AND SWORN TO

Before me this ICI day of 2016

j/ Notary Public
ST Croix,.U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

Yv1
RON
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N

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13.2019
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VERIFICATION

I, JOSE LEBRON, being fully sworn, state that I 'have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this IT day of , 2016

JOSE LEBRON

E V. STANLEY
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VERIFICATION

I, JOSE LEBRON, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this lq day of

UBLIC

YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -t6-15

My Commission Expires February 13, 2019

, 2016

JOSE LEBRON, JR.
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VERIFICATION

I, GRISEL LEBRON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

L LEBRON



_

VONNE V. S

Notary Public

St Croix, U.S. Virgin
Islands

NP -16-15

My Commission Expires February
13, 2019
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VERIFICATION

I, MARIANYELIS LEBRON PONCE, being fullysworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

JULIA MARIA VEGA, BEVERLY FRANCIS, CIVIL NO:
KENNY LUCKY FRANCIS, STEVE ASHE and
JANET SMITH, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs JULIA MARIA VEGA, BEVERLY FRANCIS, KENNY LUCKY FRANCIS,

STEVE ASHE and JANET SMITH, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JULIA MARIA VEGA is a resident of St. Croix, Virgin Islands.

3. Plaintiff BEVERLY FRANCIS is a resident of Oklahoma.

4. Plaintiff KENNY LUCKY FRANCIS is a resident of Massachusetts.

5. Plaintiff STEVE ASHE is a resident of St. Croix, Virgin Islands.

6. Plaintiff JANET SMITH is a resident of St. Croix, Virgin Islands.

7. Plaintiff JULIA MARIA VEGA is the mother of Plaintiff JANET SMITH, and

grandmother of KENNY LUCKY FRANCIS, BEVERLY FRANCIS and STEVE

ASHE.
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8. Plaintiff JULIA MARIA VEGA was born July 4, 1947.

9. Plaintiff BEVERLY FRANCIS born January 29, 1989.

10. Plaintiff KENNY LUCKY FRANCIS was born November 24, 1990.

11. Plaintiff STEVE ASHE was born July 16, 1996.

12. Plaintiff JANET SMITH was born June 20, 1973.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 28 Estate Profit, St. Croix, United

States Virgin Islands.

14. Plaintiff JULIA MARIA VEGA has continuously resided at No. 28 Estate Profit

since 1986 to date.

15. Plaintiff BEVERLY FRANCIS was a minor at the time of Hurricane Georges and

has resided continuously at No. 28 Estate Profit from 1986 to 2014.

16. Plaintiff KENNY LUCKY FRANCIS was a minor at the time of Hurricane Georges

and has resided continuously at No. 28 Estate Profit from 1998 to 2015.

17. Plaintiff STEVE ASHE was a minor at the time of Hurricane Georges and has

resided continuously at No. 28 Estate Profit from 1996 to date.

18. Plaintiff JANET SMITH has continuously resided at No. 28 Estate Profit since

1986 to date.

19. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

U
'
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specifically 28 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."
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38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when
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wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
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failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore
°

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

61. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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62. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 28 Estate

Profit including cleaning out the cistern. Plaintiffs were deprived of the use of

their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

65. Specifically, Plaintiff JULIA MARIA VEGA suffered from red itchy eyes, a skin

rash and allergies that continues to plague her to this day.

66. Plaintiff BEVERLY FRANCIS suffered from red itchy eyes and a skin rash that

continues to plague her to this day.

67. Plaintiff KENNY FRANCIS suffered from red itchy eyes and a skin rash that

continues to plague him to this day.

68. Plaintiff STEVE ASHE suffered from red itchy eyes and a skin rash that that

continues to plague him to this day.

69. Plaintiff JANET SMITH suffered from red itchy eyes and a skin rash that

continues to plague her to this day.
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70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to clean their roof and repaint the home due to red dust damage.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

I

I
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 28 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 28 Estate Profit and contaminated their cistern

and vegetation.

107. As a result, red dust continued to blow into No. 28 Estate Profit and cause

damage to the personal and real property of Plaintiffs JULIA MARIA VEGA,
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BEVERLY FRANCIS, KENNY LUCKY FRANCIS, STEVE ASHE and JANET

SMITH who continued to reside at No. 28 Estate Profit, and those Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries



d

Julia Maria Vega, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 19

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.
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115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "WI persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
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The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute a public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' actions constitute a private nuisance and/or a trespass.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

4
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these



I

Julia Maria Vega, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

I
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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Ay PUBLIC
ONNE V. STANLEY

i, Notary Public
'St Croix, U.S. Virgin Islands

NP -16-15
My Commission

Expires February 13. 2019
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VERIFICATION

I, JULIA MARIA VEGA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this fd\ day of Pi,pALQ , 2016
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NOTARY PUBLIC

Kirsten Nowell
abta:y Pubic -State of Oklahoma

Osage Count
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VERIFICATION

I, BEVERLY FRANCIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damagesare true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
tr\

Before me this I day of , 2016



pTARY PUBLIC
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ANDRE CORTEZ
IC.

NOTARY PUBLIC
Commonwealth of Massachusetts

My Commission Expires Nov. 21, 2019
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VERIFICATION

I, KENNY LUCKY FRANCIS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of ,2016

NNY LUCKY FRANCIS



YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, STEVE ASHE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

STEVE ASHE

ARY PUBLIC
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VERIFICATION

I, JANET SMITH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

BLIC

"*'VONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

JANET SMITH
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

NILSA IRIS CRUZ FULGENCIO, JOSE ANTONIO CIVIL NO:
FULGENCIO, RUTH QUINONES, JOSE
QUINONES, SILA QUINONES and LUIS MIGUEL Red Dust Docket
FULGENCIO,

ACTION FOR DAMAGES
Plaintiffs,

v. JURY TRIAL DEMANDED

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs NILSA IRIS CRUZ FULGENCIO, JOSE ANTONIO FULGENCIO, RUTH

QUINONES, JOSE QUINONES, SILA QUINONES and LUIS MIGUEL FULGENCIO, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NILSA IRIS CRUZ FULGENCIO is a resident of St. Croix, Virgin Islands.

3. Plaintiff JOSE ANTONIO FULGENCIO is a resident of St. Croix, Virgin Islands.

4. Plaintiff RUTH QUINONES is a resident of St. Croix, Virgin Islands.

5. Plaintiff JOSE QUINONES is a resident of Houston, Texas.

6. Plaintiff SILA QUINONES is a resident of St. Croix, Virgin Islands.

7. Plaintiff LUIS MIGUEL FULGENCIO is a resident of St. Croix, Virgin Islands.
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8. Plaintiff NILSA IRIS CRUZ FULGENCIO and JOSE ANTONIO FULGENCIO are

husband and wife and parents to RUTH QUINONES, JOSE QUINONES and

SILA QUINONES.

9. Plaintiff JOSE ANTONIO FULGENCIO is the brother of Plaintiff LUIS MIGUEL

FULGENCIO.

10. Plaintiff NILSA IRIS CRUZ FULGENCIO was born May 11, 1959.

11. Plaintiff JOSE FULGENCIO was born December 1, 1967.

12. Plaintiff RUTH QUINONES was born October 18, 1982.

13. Plaintiff JOSE QUINONES was born September 25, 1986.

14. Plaintiff SILA QUINONES was born March 20, 1989.

15. Plaintiff LUIS MIGUEL FULGENCIO was born November 27, 1966.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 139 Clifton Hill, St. Croix, United

States Virgin Islands.

17. Plaintiff NILSA IRIS CRUZ FULGENCIO has owned and continuously resided at

No. 139 Clifton Hill from 1970 to date.

18. Plaintiff JOSE ANTONIO FULGENCIO has continuously resided at No. 139

Clifton Hill from 1970 to date.

19. Plaintiff RUTH QUINONES was a minor at the time of Hurricane Georges and

continuously resided at No. 139 Clifton Hill from birth until 2014.

I
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20. Plaintiff JOSE QUINONES was a minor at the time of Hurricane Georges and

continuously resided at No. 139 Clifton Hill from birth until 2007.

21. Plaintiff SILA QUINONES was a minor at the time of Hurricane Georges and has

continuously resided at No. 139 Clifton Hill from birth to date.

22. Plaintiff LUIS MIGUEL FULGENCIO resided at No. 139 Clifton Hill at the time of

Hurricane Georges and until 2010 when he relocated to No. 125 Barron Spot.

Plaintiff LUIS MIGUEL FULGENCIO has resided at No. 125 Estate Barron Spot

continuously to date.

23. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically 139 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

Apri11996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

t

1
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53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiffs incurred costs of cleaning the red dust including cleaning

out the cistern. Plaintiffs were also deprived of the use of their real property and

this caused them emotional distress and because they were covered in

Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.
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69. Specifically, Plaintiff NILSA IRIS CRUZ FULGENCIO suffered from allergies,

itchy eyes, phenomena and pleural effusion that continue to plague her to this

day.

70. Plaintiff JOSE ANTONIO FULGENCIO suffered from itchy and red eyes that

continue to plague him to this day.

71. Plaintiff RUTH QUINONES suffered from sinuses, itchy eyes, and allergies that

continue to plague her to this day.

72. Plaintiff JOSE QUINONES suffered from sinuses and allergies that continue to

plague him to this day.

73. Plaintiff SILA QUINONES suffered from allergies that continue to plague her to

this day.

74. Plaintiff LUIS MIGUEL FULGENCIO suffered from sinuses, itchy eyes and

allergies that continue to plague him to this day. Plaintiff also underwent and

endured adenoids surgery.

75. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

76. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

77. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup. Plaintiff was forced to repaint the house and clean the roof.
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78. During this time of cleanup, all Plaintiffs did not have the reasonable use and
.

enjoyment of their family home and suffered stress and anxiety as a result.

79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiff had to

replace bed sets and mattresses and bed and bathroom linens.

C. After Hurricane Georges

80. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

81. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

82. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

83. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

84. Plaintiffs were forced to obtain potable water and incur the expense, thereof.



Nilsa Iris Cruz Fulgencio, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15

85. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

86. The refinery ceased operations in approximately 2002.

87. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

88. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

89. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

90. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.

93. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

99. In reality, they failed to do so and failed to disclose this to SCRG.

100. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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101. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

102. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

103. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

104. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

105. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

106. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

107. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

108. SCRG did nothing to remove that asbestos for some three (3) years.

109. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

110. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 139 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

111. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at 139 Clifton Hill and contaminated their cistern and

vegetation.

112. As a result, red dust continued to blow into No. 139 Clifton Hill and No. 125

Estate Barren Spot and cause damage to the personal and real property of

Plaintiffs NILSA IRIS CRUZ FULGENCIO, JOSE ANTONIO FULGENCIO, SILA

QUINONES who continued to reside at No. 139 Clifton Hill, and LUIS MIGUEL

FULGENCIO who continued to reside at No. 125 Barron Spot and those Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and
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dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

113. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

114. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

115. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.
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116. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

117. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

118. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

119. Plaintiffs did not opt out of the Henry class.

120. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.



Nilsa Iris Cruz Fulgencio, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 21

121. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

122. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

123. Plaintiffs repeat and re -allege each allegation of Paragraph 1-122 as if set forth

herein verbatim.

124. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

125. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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126. Residential communities are also located just north of the refinery.

127. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

128. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

129. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

130. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute a public nuisance.
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133. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

134. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

135. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' actions constitute a private nuisance and/or a trespass.

138. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

139. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

140. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

143. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

144. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

145. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

146. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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147. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

148. As a result, Plaintiffs have suffered damages as alleged, herein.

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

151. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

152. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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153. For decades, Defendants have understood that St. Croix is a hurricane-prone
.

area and that local residents rely on cisterns as their primary source of drinking

water.

154. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

155. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

156. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

157. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

158. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

159. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

160. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

161. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-160 as if set forth

herein verbatim.

162. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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163. As a result, Plai tiffs have been damaged as alleged, herein.

164. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-163 as if set forth

herein verbatim.

165. The actions of Defendants constitute negligence that damaged Plaintiffs.

166. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

167. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

168. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

169. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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170. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

171. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

172. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

173. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

174. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

175. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

176. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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177. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

178. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

179. SCRG owned and/or operated the alumina refinery.

180. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

181. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

182. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

183. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

184. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

185. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

186. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

187. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

188. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

189. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

190. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a poteritial element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

191. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.



Nilsa Iris Cruz Fulgencio, et al. v. S . Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

192. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

193. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

194. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

195. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

196. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

197. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

198. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

199. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

200. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

201. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

202. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

203. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

204. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, NILSA IRIS CRUZ FULGENCIO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

PUBLIC
;TANLEY
)b116

St. Croix, rgin Islands
15

My Commission February 13, 2019

NILSA IRIS CR

, 2016
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VERIFICATION

I, JOSE ANTONIO FULGENCIO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this Ilk day of ,2016

NOTARY PUBLIC
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VERIFICATION

I, JOSE QUINONES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this G2 day of A/4 , 2016

RUBEN ALEJANDRO MERCADO
Notary Public, State of Texas

My Commission Expires
April 17. 2017

NOTARY PUBLIC
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VERIFICATION

I, SILA QUINONES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this a day of ApoZ, , 2016

Notary Panic
St Croix, U.S. Virgin Islands

NP -16-15
M Commission Expires February 13, 2019



Nilsa Iris Cruz Fulgencio, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 45

VERIFICATION

I, LUIS MIGUEL FULGENCIO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

4i Grid

LUIS MIGUEL FULGENCIO

, 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

NADEAN MAYNARD, CHAYANNE SANTIAGO,
HENRY SANTIAGO, ELIEXER SANTIAGO and
MAYNALYS SANTIAGO, CIVIL NO:

Plaintiffs, RED DUST DOCKET

v.

ACTION FOR DAMAGES
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM JURY TRIAL DEMANDED
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs NADEAN MAYNARD, CHAYANNE SANTIAGO, HENRY SANTIAGO,

ELIEXER SANTIAGO and MAYNALYS SANTIAGO, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NADEAN MAYNARD is a resident of St. Croix, Virgin Islands.

3. Plaintiff CHAYANNE SANTIAGO is a resident of St. Croix, Virgin Islands.

4. Plaintiff HENRY SANTIAGO is a resident of Maryland.

5. Plaintiff ELIEXER SANTIAGO is a resident of Maryland.

6. Plaintiff MAYNALYS SANTIAGO is a resident of Maryland.

7. Plaintiff NADEAN MAYNARD is the mother of Plaintiffs CHAYANNE SANTIAGO

HENRY SANTIAGO, ELIEXER SANTIAGO and MAYNALYS SANTIAGO.
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8. Plaintiff NADEAN MAYNARD was born August 8, 1958.

9. Plaintiff CHAYANNE SANTIAGO was born June 21, 1982.

10. Plaintiff HENRY SANTIAGO was born June 7, 1983.

11. Plaintiff ELIEXER SANTIAGO was born May 24, 1986.

12. Plaintiff MAYNALYS SANTIAGO was born November 28, 1987.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 100 Harvey Project, St. Croix, United

States Virgin Islands.

14. Plaintiff NADEAN MAYNARD continuously resided at No. 100 Harvey Project

from 1994 until 2003.

15. Plaintiff CHAYANNE SANTIAGO was a minor at the time of Hurricane Georges

and continuously resided at No. 100 Harvey Project from 1994 to 2003.

16. Plaintiff HENRY SANTIAGO was a minor at the time of Hurricane Georges and

continuously resided at No. 100 Harvey Project from 1994 to 2003.

17. Plaintiff ELIEXER SANTIAGO was a minor at the time of Hurricane Georges and

continuously resided at No. 100 Harvey Project from 1994 to 2003.

18. Plaintiff MAYNALYS SANTIAGO was a minor at the time of Hurricane Georges

and continuously resided at No. 100 Harvey Project from 1994 to 2003.

19. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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specifically No. 100 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is



E

Nadean Maynard, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."
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38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when
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wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
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failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

6
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

61. Plaintiffs' home, yard, and personal property was coated in the Red Dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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62. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 100

Harvey Project including cleaning out and refilling the cistern with usable water.

Plaintiffs deprived of the use of their real property and this caused emotional

distress and because they were covered in Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated skin.

65. Specifically, Plaintiff NADEAN MAYNARD suffered from skin rashes.

66. Plaintiff CHAYANNE SANTIAGO suffered from skin rashes.

67. Plaintiff HENRY SANTIAGO suffered from skin rashes.

68. Plaintiff ELIEXER SANTIAGO suffered from skin rashes.

69. Plaintiff MAYNALYS SANTIAGO suffered from skin rashes.

70. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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73. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

74. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

75. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

76. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

77. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

78. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

79. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

80. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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81. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

82. The refinery ceased operations in approximately 2002.

83. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

84. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

85. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

86. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

90. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain

and suffering and loss of enjoyment of life a propensity for additional medical

illness, a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.
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104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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110. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

119. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. All Defendants' actions constitute a private nuisance and/or a trespass.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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125. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

IV: Negligence as to Defendants Alcoa

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

I Infliction of Emotional

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

VII: N

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned-

(3
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. hn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, NADEAN MAYNARD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016
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VERIFICATION

I, CHAYANNE SANTIAGO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

v NE V.. STANLEY
Notary 'Pub*

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016

NE SANTIAGO
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VERIFICATION

I, HENRY SANTIAGO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND WORN TO

Or/Before me this'2, 31- day of , 2016

NOTARY PUBLIC
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I, ELIEXER SANTIAGO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ok day of fir ,,[ , 2016

NOTARY PUBLIC



NOTARY PUBLIC

ftladean Maynard, etal. v. St Croix Alumina LLC, et al., Civil No_
VERIFIED COMPLAINT
Page 41

VERIFICATION

I, MAYNALYS SANTIAGO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
rye

Before me this 3 day of af? ( , 2016
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INTERNATIONAL AG, ALCOA, GLENCORE, LTD
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ESTHER SANES, SUEHEIDIE RODRIGUEZ and CIVIL NO:
THAMARA MARIE RODRIGUEZ,

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED

GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs ESTHER SANES, SUEHEIDIE RODRIGUEZ and THAMARA MARIE

RODRIGUEZ, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ESTHER SANES is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff SUEHEIDIE RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff THAMARA MARIE RODRIGUEZ is a resident of Lawrence,

Massachusetts.

5. Plaintiff ESTHER SANES is the mother of Plaintiffs SUEHEIDIE RODRIGUEZ

and THAMARA MARIE RODRIGUEZ.
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6. Plaintiff ESTHER SANES was born March 6, 1953.

7. Plaintiff SUEHEIDIE RODRIGUEZ was born December 12, 1984.

8. Plaintiff THAMARA MARIE RODRIGUEZ was born March 26, 1979.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 9 Harvey Project, St. Croix, United

States Virgin Islands.

10. All Plaintiffs resided at No. 9 Harvey Project from 1995 to 1999 when Plaintiffs

relocated to No. 4 Estate Profit Hills, St. Croix, United States Virgin Islands.

Plaintiffs ESTHER SANES and SUEHEIDIE RODRIGUEZ have continually

resided at No. 4 Estate Profit Hills continuously from 1999 to date.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 9 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates
°

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff ESTHER SANES suffered from red, itchy eyes and irritable

skin.

58. Specifically, Plaintiff SUEHEIDIE RODRIGUEZ suffered from red, itchy eyes and

irritable skin.

59. Specifically, Plaintiff THAMARA MARIE RODRIGUEZ suffered from red, itchy eyes

and irritable skin up until she moved in 2010.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow
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about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.
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80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.
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87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 4 Estate Profit Hills to this date any time

there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 4 Estate Profit Hills and contaminated their cistern and

vegetation.

90. As a result, red dust continued to blow into No. 4 Estate Profit Hills, caused

damage to the personal and real property of Plaintiffs ESTHER SANES and

SUEHEIDIE RODRIGUEZ, who continued to reside in the affected area, No. 4

Estate Profit Hills and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as
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[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new
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class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.
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113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.
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121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress
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127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

I
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134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite
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to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for
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mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

l
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages
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is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The
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Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud
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dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event
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of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.
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182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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Notary Public
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VERIFICATION

I, SUEHEIDIE RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

SUEHEIDIE

PUBLIC



j/LtiVz)0
THAMARA RIE ROD

ROBERTO FERNANDEZ

Noeiry Public

Messichusens

Commission Expires Apr 30. 2021
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VERIFICATION

I, THAMARA MARIE RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 23 day of 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ILDEFONSA WILLIAMS,

Plaintiffs,

v.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiff ILDEFONSA WILLIAMS, by and through their undersigned counsel, files

her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ILDEFONSA WILLIAMS is a resident of Florida.

3. Plaintiff ILDEFONSA WILLIAMS was born January 26, 1938.

4. At the time of Hurricane Georges on or about September 20, 1998, Plaintiff

physically resided at 127 Profit Hills, St. Croix, United States Virgin Islands.

5. Plaintiff ILDEFONSA WILLIAMS continually resided at 127 Profit Hills until 2003

when she relocated to Florida.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically 127 Profit Hills,

which is located in one of the following six communities adjacent to and
1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Ildefonsa Williams v. St Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 2

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

i
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."
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25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can
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cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can

stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to
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remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

I

.
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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49. Specifically, Plaintiff ILDEFONSA WILLIAMS incurred costs of cleaning the red

dust from 127 Profit Hills, including cleaning out and refilling the cistern with

usable water. Plaintiff had to clean the roof, the inside and outside of the house

and replace furniture, curtains, and clothing and linens. Plaintiff was deprived of

the use of the real property and this caused her emotional distress and because

she was covered in Defendants' industrial waste.

50. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. As a result, Plaintiff

suffered health ailments, including but not limited to, skin rash and eye irritation.

52. Specifically, Plaintiff ILDEFONSA WILLIAMS suffered from skin rash and eye

irritation.

53. Plaintiff incurred the costs of having to clean the inside and outside of her

residence which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of the cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the houses herself which took several

weeks and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.
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57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

58. All of Plaintiffs personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as

a result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.
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64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

74. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

75. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

76. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

77. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

78. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

79. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

80. SCRG did nothing to remove that asbestos for some three (3) years.

81. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

82. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain

and suffering and loss of enjoyment of life a propensity for additional medical

illness, a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

D. Related Litigation

83. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

84. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

85. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

86. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

I
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87. Plaintiffs did not opt out of the Henryclass.

88. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

89. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

90. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

91. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-90 as if set forth

herein verbatim.

92. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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93. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

94. Residential communities are also located just north of the refinery.

95. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

96. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

97. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

98. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

99. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-98 as if set forth

herein verbatim.

100. The actions of all Defendants constitute a public nuisance.

101. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

102. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

103. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

104. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. All Defendants' actions constitute a private nuisance and/or a trespass.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

107. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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108. By so doing, all Defendants have wrongfully and unreasonably interfered with.

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

109. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

111. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

112. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

113. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.
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114. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

115. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

116. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

117. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

119. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

120. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

121. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

122. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

123. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

124. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

125. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

126. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands.
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

127. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

128. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

129. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

I
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

131. As a result, Plaintiff has been damaged as alleged, herein.

NT VII: Negligence as to All

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. The actions of Defendants constitute negligence that damaged Plaintiff.

134. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

135. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

136. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

137. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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138. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

139. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

140. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

141. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

142. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

143. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

144. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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145. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

146. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

147. SCRG owned and/or operated the alumina refinery.

148. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

149. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

150. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

151. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

152. Plaintiff also specifically allege that she is entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

153. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

154. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the



4

I

Ildefonsa Williams v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

155. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

156. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

157. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

158. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

159. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for their "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

I
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160. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

161. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

162. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

163. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

164. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

165. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

166. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

167. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

168. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

169. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

170. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

171. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

172. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff
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DATED:
Lee J. Rdlifi, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ILDEFONSA WILLIAMS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this 2 o day of li , 2016

INInTARY P111711 IC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

SALVADOR MARTINEZ VENUTRA, IRIS CIVIL NO:
CORCINO SANTIAGO, GERSON MARTINEZ
CORCINO, JOEL A. MARTINEZ CORCINO, Red Dust Docket
OVIDIA MARTINEZ CORCINO and SALVADOR
MARTINEZ CORCINO, ACTION FOR DAMAGES

Plaintiffs,

v.
JURY TRIAL DEMANDED

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs SALVADOR MARTINEZ VENUTRA, IRIS CORCINO SANTIAGO,

GERSON MARTINEZ CORCINO, JOEL A. MARTINEZ CORCINO, OVIDIA MARTINEZ

CORCINO and SALVADOR MARTINEZ CORCINO, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SALVADOR MARTINEZ VENUTRA is a resident of Puerto Rico.

3. Plaintiff IRIS CORCINO SANTIAGO is a resident of Puerto Rico.

4. Plaintiff GERSON MARTINEZ CORCINO is a resident of St. Croix.

5. Plaintiff JOEL A. MARTINEZ CORCINO is a resident of Massachusetts.

6. Plaintiff OVIDIA MARTINEZ CORCINO is a resident of Puerto Rico.
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7. Plaintiff SALVADOR MARTINEZ CORCINO is a resident of St. Croix, Virgin
Islands.

8. Plaintiffs SALVADOR MARTINEZ VENUTRA and IRIS CORCINO SANTIAGO

are husband and wife and were married on August 27, 2002.

9. Plaintiffs SALVADOR MARTINEZ VENUTRA and IRIS CORCINO SANTIAGO

are the parents of Plaintiffs GERSON MARTINEZ CORCINO, JOEL MARTINEZ

CORCINO, OVIDIA MARTINEZ CORCINO and SALVADOR MARTINEZ

CORCINO.

10. Plaintiff SALVADOR MARTINEZ VENTURA was born May 6, 1947.

11. Plaintiff IRIS CORCINO SANTIAGO was born April 18, 1955.

12. Plaintiff GERSON MARTINEZ CORCINO was born April 16, 1973.

13. Plaintiff JOEL A. MARTINEZ CORCINO was born May 15, 1981.

14. Plaintiff OVIDIA MARTINEZ CORCINO was born April 21, 1974.

15. Plaintiff SALVADOR MARTINEZ CORCINO was born December 5, 1986.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 121 Clifton Hill, St. Croix, United

States Virgin Islands.

17. Plaintiff SALVADOR MARTINEZ VENUTRA continuously resided at No. 121

Clifton Hill from 1975 until 2003.

18. Plaintiff IRIS CORCINO SANTIAGO continuously resided at No. 121 Clifton Hill

from 1QM until Mil
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19. Plaintiff GERSON MARTINEZ CORCINO continuously resided at No. 121 Clifton

Hill from 1975 until 2003.

20. Plaintiff JOEL A. MARTINEZ CORCINO was a minor at the time of Hurricane

Georges and continuously resided at No. 121 Clifton Hill from birth until 2003.
21. Plaintiff OVIDIA MARTINEZ CORCINO was a minor at the time of Hurricane

Georges and continuously resided at No. 121 Clifton Hill from 1975 until 2003.
22. Plaintiff SALVADOR MARTINEZ CORCINO was a minor at the time of Hurricane

Georges and continuously resided at No. 121 Clifton Hill from birth and
continuously to date.

23. Each individual Plaintiff was a member of the Henry' class until it was de-
certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 121 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



4

I

Salvador Martinez Ventura, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

4
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53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiff SALVADOR MARTINEZ VENUTRA incurred costs of

cleaning the red dust from No. 121 Clifton Hill including cleaning out and refilling

the cistern with usable water. Plaintiff SALVADOR MARTINEZ VENUTRA had to

clean the roof, the inside and outside of the house. Plaintiff SALVADOR

MARTINEZ VENUTRA was deprived of the use of his real property and this

caused him emotional distress and because he was covered in Defendants'

industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

69. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in red dust.

70. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

71. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

72. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.
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76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery

6
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101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 121 Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into No. 121 Clifton Hill and contaminated the cistern and vegetation.

107. As a result, red dust continued to blow into No. 121 Clifton Hill, caused damage

to the personal and real property of Plaintiff SALVADOR MARTINEZ CORCINO,

who continued to reside in the affected area No. 121 Clifton Hill and Plaintiff

SALVADOR MARTINEZ CORCINO continued to inhale Defendants' industrial

waste. Plaintiff SALVADOR MARTINEZ CORCINO also suffered from emotional

distress and anxiety as a result of damage to his real property and dwelling and

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

108. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

109. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.
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D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of all Defendants constitute a public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.
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132. All Defendants' actions constitute a private nuisance and/or a trespass.

133. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.



I

E

Salvador Martinez Ventura, et al. v. St. Croix Alumina LLC, et al,, Civil No.
VERIFIED COMPLAINT
Page 25

146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.



t

Salvador Martinez Ventura, et a/. v. St. Croix Alumina LLC, et al., Civil No.VERIFIED COMPLAINT
Page 29

169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

a
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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198. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SALVADOR MARTINEZ VENTURA, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my

SALVADOR

SUBSCRIBED AND SWORN TO

Before me this I a day of , 2016
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YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13.2019
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VERIFICATION

I, GERSON MARTINEZ CORCINO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

GERSON MARTINEZ CORCINO

SUBSCRIBED AND SWORN TO

Before me this t day of (VS , 2016



JOEL A. MARTINEZ CINO
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VERIFICATION

I, JOEL A. MARTINEZ CORCINO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of Ppri I , 2016

JESSICA T. PEREZ
Notary Public

Commonwealth of Massachusetts
My Commission Expires

June IL 2021
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VERIFICATION

I, OVIDIA MARTINEZ CORCINO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 12 day of , 2016
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YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Corrirnission
Expires February 13, 2019
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VERIFICATION

I, SALVADOR MARTINEZ CORCINO, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my

SUBSCRIBED AND SWORN TO

Before me this N day of

SALVADO

, 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

JULIO RODRIGUEZ, SONIA RODRIGUEZ CIVIL NO:
MELENDEZ, ZORAIDA RODRIGUEZ, IRAIDA
RODRIGUEZ, ZENAIDA RODRIGUEZ, SONIELIZ Red Dust Docket
MELENDEZ and MALVIN CRUZ,

ACTION FOR DAMAGES
Plaintiffs,

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs JULIO RODRIGUEZ, SONIA RODRIGUEZ MELENDEZ, ZORAIDA

RODRIGUEZ, IRAIDA RODRIGUEZ, ZENAIDA RODRIGUEZ, SONIELIZ MELENDEZ

and MALVIN CRUZ, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JULIO RODRIGUEZ is a resident of St. Croix, Virgin Islands.

3. Plaintiff SONIA RODRIGUEZ MELENDEZ is a resident of St. Croix, Virgin

Islands.

Plaintiff ZORAIDA RODRIGUEZ is a resident of St. Croix, Virgin Islands.

5. Plaintiff IRAIDA RODRIGUEZ is a resident of Massachusetts.

6. Plaintiff ZENAIDA RODRIGUEZ is a resident of Florida.

7. Plaintiff SONIELIZ MELENDEZ is a resident of St. Croix, Virgin Islands.
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8. Plaintiff MALVIN CRUZ is a resident of Massachusetts.

9. Plaintiff JULIO RODRIGUEZ is the father of Plaintiffs SONIA RODRIGUEZ

MELENDEZ, ZORAIDA RODRIGUEZ, IRAIDA RODRIGUEZ and ZENAIDA

RODRIGUEZ and the grandfather of Plaintiffs SONIELEZ MELENDEZ and

MALVIN CRUZ.

10. Plaintiff JULIO RODRIGUEZ was born February 20, 1943.

11. Plaintiff SONIA RODRIGUEZ MELENDEZ born August 5, 1979.

12. Plaintiff ZORAIDA RODRIGUEZ was born January 27, 1981.

13. Plaintiff IRAIDA RODRIGUEZ was born October 26, 1983.

14. Plaintiff ZENAIDA RODRIGUEZ was born March 29, 1986.

15. Plaintiff SONIELIZ MELENDEZ was born July 20, 1996.

16. Plaintiff MALVIN CRUZ was born May 31, 1998.

17. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 141 Estate Profit, St. Croix, United

States Virgin Islands.

18. Plaintiff JULIO RODRIGUEZ resided at No.141 Estate Profit from March 1995

until November 1999 when he relocated to No. 83 Estate Profit where he has

continuously resided to date.

19. Plaintiff SONIA RODRIGUEZ MELENDEZ resided at No. 141 Estate Profit frorr

March 1995 until November 1999 when she relocated to No. 83 Estate Profit unti

a

./.
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2001 when she relocated to No. 149 Profit Hill where she has continuously

resided to date.

20. Plaintiff ZORAIDA RODRIGUEZ resided at No. 141 Estate Profit at the time of

Hurricane Georges and until November 1999 when she relocated to No. 83

Estate Profit until 2003 and then to No. 115 Profit Hill where she has

continuously resided to date.

21. Plaintiff IRAIDA RODRIGUEZ resided at No. 141 Estate Profit at the time of the

hurricane and until November 1999 when she relocated to No. 83 Estate Profit

and then to Lawrence, Massachusetts in 2012.

22. Plaintiff ZENAIDA RODRIGUEZ resided at No. 141 Estate Profit at the time of

Hurricane Georges and until 2012 when she relocated to Florida.

23. Plaintiff SONIELEZ MELENDEZ resided at No. 141 Estate Profit at the time of

Hurricane Georges and until November 1999 when she relocated to No. 83

Estate Profit. In 2001 when she relocated to No. 149 Profit Hill where she has

continuously resided to date.

24. Plaintiff MALVIN CRUZ resided at No. 141 Estate Profit at the time of Hurricane

Georges until November 1999 when he relocated to No. 83 Estate Profit and

then to Lawrence, Massachusetts in 201

25. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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specifically Nos. 141 Estate Profit, 83 Estate Profit, 149 Profit Hill and 115 Profit

Hill, which are located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

26. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

28. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

29. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

30. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.
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On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

31. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

32. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

33. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

34. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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35. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

36. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

37. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

38. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.
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39. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

40. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

41. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

42. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

43. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery
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from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

44. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

45. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

46. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

47. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

48. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is



Julio Rodriguez, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

49. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

50. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

51. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

52. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

4
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sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

53. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

54. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

55. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

56. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.



I

Julio Rodriguez, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

57. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

58. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

59. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

60. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

61. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

62. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

63. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

64. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

65. Hurricane Georges struck St. Croix on September 21, 1998.

66. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.



4

I

Julio Rodriguez, etal. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 13

67. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

68. Specifically, Plaintiffs incurred costs of cleaning the red dust from their real

property including cleaning out the cistern. Plaintiffs were deprived of the use of

their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

69. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

70. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

71. Specifically, Plaintiff JULIO RODRIGUEZ suffered from skin rashes and red,

swollen, itchy eyes that continue to plague him to this day.

72. Plaintiff SONIA RODRIGUEZ MELENDEZ suffered from skin rashes and red,

swollen, itchy eyes that continue to plague her to this day.

73. Plaintiff ZORAIDA RODRIGUEZ suffered from skin rashes and red, swollen, itchy

eyes that continue to plague her to this day.

74. Plaintiff IRAIDA RODRIGUEZ suffered from skin rashes and red, swollen itchy

eyes.
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75. Plaintiff ZORAIDA RODRIGUEZ suffered from skin rashes and red, swollen, itchy

eyes.

76. Plaintiff SONIELIZ MELENDEZ suffered from skin rashes and red, swollen, itchy

eyes that continue to plague him to this day.

77. Plaintiff MALVIN CRUZ suffered from skin rashes and red, swollen, itchy eyes.

78. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

79. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

80. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

81. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

82. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

83. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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84. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

85. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

86. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

87. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

88. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

89. The refinery ceased operations in approximately 2002.

90. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

91. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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92. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

93. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

94. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

95. In reality, they failed to do so and failed to disclose this to SCRG.

96. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

97. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

98. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

4
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99. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

100. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

101. In addition, ALCOA represented that was abating all asbestos at the refinery at

the time of the sale to SCRG.

102. In reality, they failed to do so and failed to disclose this to SCRG.

103. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

104. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

105. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

106. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

107. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

108. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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109. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

110. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

111. SCRG did nothing to remove that asbestos for some three (3) years.

112. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

113. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into Nos. 141 Estate Profit, 83 Estate Profit,

149 Profit Hill and 115 Profit Hill to this date any time there is a strong wind or the

red dust piles are worked on.

114. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at 141 Estate Profit, 83 Estate Profit, 149 Profit Hill

and 115 Profit Hill and contaminated their cistern and vegetation.

115. As a result, red dust continued to blow into 141 Estate Profit, 83 Estate Profit,

149 Profit Hill and 115 Profit Hill and cause damage to the personal and real

property of Plaintiffs JULIO RODRIGUEZ, SONIA RODRIGUEZ MELENDEZ,

ZORAIDA RODRIGUEZ and SONIELIZ MELENDEZ who continued to reside at

Nos. 141 Estate Profit, 83 Estate Profit, 149 Profit Hill and 115 Profit Hill, and

those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also

suffered from emotional distress and anxiety as a result of damage to their real

property and dwelling and as a result of personal physical injury by exposure to

the released industrial waste, including bauxite.

116. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.
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117. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

118. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

119. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

120. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

121. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

122. Plaintiffs did not opt out of the Henry class.

123. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

124. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

125. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

126. Plaintiffs repeat and re -allege each allegation of Paragraph 1-125 as if set forth

herein verbatim.

127. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

128. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

129. Residential communities are also located just north of the refinery.

130. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

131. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

132. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

133. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute a public nuisance.

136. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

137. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

138. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. Defendants' actions constitute a private nuisance and/or a trespass.

141. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

142. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

143. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

146. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating



i

Julio Rodriguez, et al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 25

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

147. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

148. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

149. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

150. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

151. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.
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153. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

154. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

155. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

156. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

157. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

158. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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159. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

160. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

161. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

162. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

163. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

164. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-163 as if set forth

herein verbatim.

165. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

166. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

167. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-166 as if set forth

herein verbatim.

168. The actions of Defendants constitute negligence that damaged Plaintiffs.

169. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

170. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

171. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

172. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

173. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

174. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

175. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

176. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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177. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

178. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

179. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

180. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

181. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

182. SCRG owned and/or operated the alumina refinery.

183. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

i
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184. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

185. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

186. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

187. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

188. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

189. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

190. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

191. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

192. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

193. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

194. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

195. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

196. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

197. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

198. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

199. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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200. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

201 The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

e
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

202. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

203. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

204. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

205. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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206. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

207. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Pla

Lee J:-FT6hn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JULIO RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this t k day of 61()Aj , 2016

- Notary Public
St Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13.2019
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VERIFICATION

I, SONIA RODRIGUEZ MELENDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1 day of

SONIA ROD MELEND

, 2016
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YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.
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VERIFICATION

I, ZORAIDA RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I day of (c)ii_AX , 2016

RY PUBLIC

2019
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JESSICA T. T. PEREZ
Notary Public

Commonwealth of MassachusettsMy Commission Expires
June 11, 2021
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VERIFICATION

1, IRAIDA RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damagesare true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 6a-day of nPn l , 2016
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VERIFICATION

I, ZENAIDA RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
E Q

Before me this tl day of , 2016

NOTARY PUBLI

DILLARD W. MAYS, JR.
NOTARY PUBLIC
STATE OF FLORIDA
Comm# FF165507

Expires 10/17/2018

ZENAIDA R IG-14%



JUDITH -ANN IRONS
NOTARY PUSUC
STATE OF FLORIDA
Carr ilf FF911013

Expires 8/19/2019

OTISefitft)40 (6_,
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VERIFICATION

I, SONIELIZ MELENDEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND

S1ORN
TO

ro
Before me this day of f , 2016

NICITARY Pt IRI
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ANCY HUERTAS
,JUAN COLON
and MIGUEL

CIVIL NO:

RED DUST DOCKET

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MIGUEL ANGEL MIRANDA, N
MARTINEZ, CHERLY COLON
LUIS COLON, IVELIS COLON
MIRANDA HUERTAS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MIGUEL ANGEL MIRANDA, NANCY HUERTAS MARTINEZ, CHERLY

COLON, JUAN COLON, LUIS COLON, IVELIS COLON and MIGUEL MIRANDA

HUERTAS, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MIGUEL ANGEL MIRANDA is a resident of St. Croix, Virgin Islands.

3. Plaintiff NANCY HUERTAS MARTINEZ is a resident of St. Croix, Virgin Islands.

4. Plaintiff CHERLY COLON is a resident of Connecticut.

5. Plaintiff JUAN COLON is a resident of Puerto Rico.

6. Plaintiff LUIS COLON is a resident of St. Croix, Virgin Islands.

7. Plaintiff IVELIS COLON is a resident of Connecticut.

8. Plaintiff MIGUEL MIRANDA HUERTAS is a resident of St. Croix, Virgin Islands.
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9. Plaintiffs MIGUEL ANGEL MIRANDA and NANCY HUERTAS MARTINEZ are

the parents.of Plaintiffs CHERLY COLON, JUAN COLON, LUIS COLON, IVELIS

COLON and MIGUEL MIRANDA HUERTAS.

10. Plaintiff MIGUEL ANGEL MIRANDA was born April 3, 1967.

11. Plaintiff NANCY HUERTAS MARTINEZ born September 23, 1964.

12. Plaintiff CHERLY COLON was born April 29, 1984.

13. Plaintiff JUAN COLON was born July 9, 1985.

14. Plaintiff LUIS COLON was born August 27, 1986.

15. Plaintiff IVELIS COLON was born September 13, 1987.

16. Plaintiff MIGUEL MIRANDA HUERTAS was born November 5, 1988.

17. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 89 Estate Profit, St. Croix, United

States Virgin Islands.

18. Plaintiff MIGUEL ANGEL MIRANDA continuously resided at No. 89 Estate Profit

from 1987 until 2000 when he relocated to No. 63 Clifton Hill, where he has

continuously resided to date.

19. Plaintiff NANCY HUERTAS MARTINEZ continuously resided at No. 89 Estate

Profit from 1987 until 2000 when she relocated to No. 63 Clifton Hill, where she

has continuously resided to date.

4
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20. Plaintiff CHERLY COLON was a minor at the time of Hurricane Georges and

continuously resided at No. 89 Estate Profit from 1987 until 2000 when she

relocated to No. 63 Clifton Hill, where she continuously resided until 2001.

21. Plaintiff JUAN COLON was a minor at the time of Hurricane Georges and

continuously resided at No. 89 Estate Profit from 1987 until 2000.

22. Plaintiff LUIS COLON was a minor at the time of Hurricane Georges and

continuously resided at No. 89 Estate Profit from 1987 until 2000, when he

relocated to No. 63 Clifton Hill, where he continuously resided until 2004.

23. Plaintiff IVELIS COLON was a minor at the time of Hurricane Georges and

continuously resided at No. 89 Estate Profit from birth until 2000, when she

relocated to No. 63 Clifton Hill, where she continuously resided until 2003.

24. Plaintiff MIGUEL MIRANDA HUERTAS was a minor at the time of Hurricane

Georges and has resided continuously at No. 89 Estate Profit from birth to 2000.

25. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 89 Estate Profit and No. 63 Clifton Hill , which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

26. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

28. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

29. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

30. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

31. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

32. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

33. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

34. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

35. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

36. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

37. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

38. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

39. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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40. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

41. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

42. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

43. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

44. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

45. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

47. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

48. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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49. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

50. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

51. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

52. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

I

d
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53. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

54. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

55. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

56. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

57. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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58. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

59. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

60. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

61. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

62. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

63. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

64. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for



1

I

Miguel Angel Miranda, et al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

65. Hurricane Georges struck St. Croix on September 21, 1998.

66. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

67. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

68. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 89 Estate

Profit including cleaning out the cistern. Plaintiffs were deprived of the use of
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their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

69. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

s
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98. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 89 Estate Profit and No. 63 Clifton

Hill to this date any time there is a strong wind or the red dust piles are worked

on.

99. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 63 Clifton Hill contaminated their cistern and

vegetation.

100. As a result, red dust continued to blow into No. 89 Estate Profit and No. 63

Clifton Hill and cause damage to the personal and real property of Plaintiffs

MIGUEL ANGEL MIRANDA, NANCY HUERTAS MARTINEZ and LUIS COLON

who continued to reside No. 63 Clifton Hill and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

101. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

102. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

105. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
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Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The
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Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

114. Residential communities are also located just north of the refinery.

115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute a public nuisance.

121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

122. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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123. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nui

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. Defendants' actions constitute a private nuisance and/or a trespass.

126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

127. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

NT IV: Negligence as to Defendants Alcoa. SCA an

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

I
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138. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

141. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

151. As a result, Plaintiffs have been damaged as alleged, herein.

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

167. SCRG owned and/or operated the alumina refinery.
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168. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which it

I
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ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).
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177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.
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Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect
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neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery
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never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

188. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.
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189. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MIGUEL ANGEL MIRANDA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EL MIRANDA

SUBSCRIBED AND SWORN TO

Before me this 9-(6day of

StWoix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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NNE V. STANLEY
Notary Public

St Croix. U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019
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VERIFICATION

I, NANCY HUERTAS MARTINEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

ERTAS MARTINEZ
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VERIFICATION

I, JUAN COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JUAN COLON

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PURI IC
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V.

Notary Public
Croix, U.S. Virgin Islands

NP -16-15
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VERIFICATION

I, LUIS COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS COLON

SUBSCRIBED AND SWORN TO

Before me this g-day of , 2016

My Commission Expires February 13. 2019
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VERIFICATION

I, IVELIS COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

IVELIS COLON
SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
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VERIFICATION

I, MIGUEL MIRANDA HUERTAS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MIGUEL MIRANDA HUERTAS

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
4
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. tROIX

ELBA CEPEDA, REYNALDO CEPEDA, NOEMI
CEPEDA and JOSHUA CEPEDA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ELBA CEPEDA, REYNALDO CEPEDA, NOEMI CEPEDA and JOSHUA

CEPEDA, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1.

2.

3.

4.

5.

6.

7.

8.

9.

This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

Plaintiff ELBA CEPEDA is a resident of St. Croix, Virgin Islands.

Plaintiff REYNALDO CEPEDA is a resident of St. Croix, Virgin Islands.

Plaintiff NOEMI CEPEDA is a resident of St. Croix, Virgin Islands.

Plaintiff JOSHUA CEPEDA is a resident of St. Croix, Virgin Islands.

Plaintiffs ELBA CEPEDA and REYNALDO CEPEDA were married in 1980.

Plaintiffs ELBA CEPEDA and REYNALDO CEPEDA are the parents of Plaintiffs

REYNALDO CEPEDA, NOEMI CEPEDA and JOSHUA CEPEDA.

Plaintiff ELBA CEPEDA was born June 19, 1951.

Plaintiff REYNALDO CEPEDA was born September 12, 1953.
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10. Plaintiff NOEMI CEPEDA was born February 19, 1991.

11. Plaintiff JOSHUA CEPEDA was born October 10, 1993.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 15 Harvey Project, St. Croix, United

States Virgin Islands.

13. Plaintiff ELBA CEPEDA has continuously resided at No. 15 Harvey Project from

1997 to date.

14. Plaintiff REYNALDO CEPEDA has continuously resided at No. 15 Harvey Project

from 1997 to date.

15. Plaintiff NOEMI CEPEDA was a minor at the time of Hurricane Georges and

continuously resided at No. 15 Harvey Project from 1997 until 2011 when she

relocated to No. 33 Harvey Project where she continuously resides to date.

16. Plaintiff JOSHUA CEPEDA was a minor at the time of Hurricane Georges and

has continuously resided at No. 15 Harvey Project from 1997 to date.

17. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 15 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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exposure during and after Hurricane Georges to red dust and red mud blown
°

during Hurricane George. None of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,
°

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
°

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

59. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 15 Harvey

Project including cleaning out the cistern. Plaintiffs were deprived of the use of
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their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

61. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

63. Specifically, Plaintiff ELBA CEPEDA suffered bronchitis and allergies, which

continue to plague her to this day.

64. Plaintiff NOEMI CEPEDA suffered skin rashes and allergies, which continue to

plague her to this day.

65. Plaintiff JOSHUA CEPEDA suffered a runny nose, allergies and skin rashes,

which continue to plague him to this day.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 15 Harvey Project and No. 33 Harvey

Project to this date any time there is a strong wind or the red dust piles are

worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 15 Harvey Project and No. 33 Harvey Project

and contaminated their cistern and vegetation.
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96. As a result, red dust continues to blow into No. 15 Harvey Project and No. 33

Harvey Project and cause damage to the personal and real property of Plaintiffs

ELBA CEPEDA, REYNALDO CEPEDA, JOSHUA CEPEDA and NOEMI

CEPEDA who continue to reside at No. 15 Harvey Project and No. 33 Harvey

Project, and those Plaintiffs continue to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix
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Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.
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108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' actions constitute a private nuisance and/or a trespass.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.
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123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

NT IV: Negligence as to Defendants Alcoa, SCA and SCRG

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

4
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136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

a

i
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distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
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ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red-mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
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Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

BY:



I

Elba Cepeda, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 38

VERIFICATION

I, ELBA CEPEDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ELBA CEPEDA

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
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VERIFICATION

I, NOEMI CEPEDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

NOEMI CEPEDA

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GLORIA LECOINTE and CHAD LECOINTE, CIVIL NO:

Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs GLORIA LECOINTE and CHAD LECOINTE, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GLORIA LECOINTE is a resident of St. Croix, US Virgin Islands.

3. Plaintiff CHAD LECOINTE is a resident of Bridgeport, Connecticut.

4. Plaintiff GLORIA LECOINTE is the mother of Plaintiff CHAD LECOINTE.

5. Plaintiff GLORIA LECOINTE was born November 21, 1952.

6. Plaintiff CHAD LECOINTE was born April 4, 1990.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 126 Harvey/Profit Hills, St. Croix,

United States Virgin Islands. Plaintiff GLORIA LECOINTE resided at this home

continuously to date.
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8. Plaintiff CHAD LECOINTE resided at No. 126 Harvey/Profit Hills at the time of

Hurricane Georges and until 2014 when he relocated to Bridgeport, Connecticut.

9. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 126 Harvey/Profit Hills, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation



4

I

GLORIA LECOINTE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 5

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

4

I
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff GLORIA LECOINTE suffered from red, itchy eyes, irritable

skin and respiratory distress.

56. Specifically, Plaintiff CHAD LECOINTE suffered from irritable skin and respiratory

distress.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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50. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

51. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 126 Harvey/Estate Profit Hills to this date

any time there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 126 Harvey/Estate Profit Hills and contaminated their

cistern and vegetation.

87. As a result, red dust continued to blow into No. 126 Harvey/Estate Profit Hills and

cause damage to the personal and real property of Plaintiff GLORIA LECOINTE

who continued to reside at No. 126 Harvey/Estate Profit Hills, and this Plaintiff
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continued to inhale Defendants' industrial waste. Plaintiff also suffered from

emotional distress and anxiety as a result of damage to her real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiff GLORIA LECOINTE to

red dust, bauxite, asbestos and other particulates and toxic substances.

Defendants' conduct is also continuing to prevent Plaintiff from freely enjoying her

property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

i
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including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.
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95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance



4

I

GLORIA LECOINTE, et. al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 20

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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128. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

1
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134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants
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139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for

I
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Blackwas one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC '

Attorneys for Plaintiffs

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GLORIA LECOINTE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GLORIA LECOINTE

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC



GLORIA LECOINTE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 38

VERIFICATION
°

I, CHAD LECOINTE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CHAD LECOINTE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778.8855

FIRST BANK
101-7285/2216

12169

4/22/2016

PAY TO THE
Clerk of the Superior Court of the VI

I $ "75.00
ORDER OF

Seventy -Five and
00/100**************************************Inir*****Int******************************* Ork*VritInV**

DOLLARS
Clerk of the Superior Court of the VI

MEMO

Lecointe, Gloria et al v. St. Croix Alumina, et al
AP

HID L21690 1:22 L67285 Li: 724m Lin 18 L904fie

AUTHORIZED SIGNATURE

LEE J. ROHN & ASSOCIATES, LLC I COST ACCOUNT

Clerk of the Superior Court of the VI 4/22/2016
Superior Court Filing Fee Re: Verified Complaint

Costs - First Bank

12169

75.00

Lecointe, Gloria et al v. St. Croix Alumina, et al 75.00



I

4

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDWIN ORTIZ, SR., CARMEN VILLEGAS,
MIGUEL A. SANTIAGO, KLARIBEL ORTIZ and
EDWIN ORTIZ, JR., CIVIL NO:

Plaintiffs, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED

f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE

GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs EDWIN ORTIZ, SR., CARMEN VILLEGAS, MIGUEL A. SANTIAGO,

KLARIBEL ORTIZ and EDWIN ORTIZ, JR., by and through their undersigned counsel,

file their Verified Complaint and respectfully to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDWIN ORTIZ, SR. is a resident of St. Croix, Virgin Islands.

3. Plaintiff CARMEN VILLEGAS is a resident of St. Croix, Virgin Islands.

4. Plaintiff MIGUEL A. SANTIAGO is a resident of St. Croix, Virgin Islands.

5. Plaintiff KLARIBEL ORTIZ is a resident of St. Croix, Virgin Islands.

6. Plaintiff EDWIN ORTIZ, JR. is a resident of Puerto Rico.

7. Plaintiffs EDWIN ORTIZ, SR. and CARMEN VILLEGAS were married in 1989.

8. Plaintiffs EDWIN ORTIZ, SR. and CARMEN VILLEGAS are the parents of

Plaintiffs MIGUEL A. SANTIAGO, KLARIBEL ORTIZ and EDWIN ORTIZ, JR.
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9. Plaintiff EDWIN ORTIZ, SR. was born November 26, 1949.

10. Plaintiff CARMEN VILLEGAS was born June 4, 1960.

11. Plaintiff MIGUEL A. SANTIAGO was born June 20, 1979.

12. Plaintiff KLARIBEL ORTIZ was born February 5, 1984.

13. Plaintiff EDWIN ORTIZ, JR. was born July 19, 1976.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 121 Estate Profit, St. Croix, United

States Virgin Islands.

15. Plaintiff EDWIN ORTIZ, SR. resided at No. 121 Estate Profit, St. Croix, United

States Virgin Islands from 1995 through 1999 when he relocated to No. 51 Estate

Profit, Plaintiff EDWIN ORTIZ, SR. has continuously resided at No. 51 Estate

Profit from 1999 to date.

16. Plaintiff CARMEN VILLEGAS resided at No. 121 Estate Profit, St. Croix, United

States Virgin Islands from 1995 through 1999 when she relocated to No. 51

Estate Profit. Plaintiff CARMEN VILLEGAS has continuously resided at No. 51

Estate Profit from 1999 to date.

17. Plaintiff MIGUEL A. SANTIAGO resided at No. 121 Estate Profit, St. Croix,

United States Virgin Islands from 1995 through 1999 when he relocated to No.

51 Estate Profit. Plaintiff MIGUEL A. SANTIAGO later relocated to No. 182

Estate Profit.

4
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18. Plaintiff KLARIBEL ORTIZ was a minor at the time of Hurricane Georges and

resided at No. 121 Estate Profit, St. Croix, United States Virgin Islands from 1995

through 1999 when she relocated to No. 51 Estate Profit. Plaintiff KLARIBEL

ORTIZ has continuously resided at No. 51 Estate Profit from 1999 to date.

19. Plaintiff EDWIN ORTIZ, JR. was a minor at the time of Hurricane Georges and

resided at No. 121 Estate Profit, St. Croix, United States Virgin Islands from 1995

through 1999 when he relocated to No. 51 Estate Profit. Plaintiff EDWIN ORTIZ,

JR. later relocated to Puerto Rico.

20. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 121 Estate Profit until 1999 when each individual Plaintiff

relocated to No. 51 Estate Profit, which are located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands
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22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

I



i

Edwin Ortiz, Sr., et al. v. SL Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

62. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

63. Specifically, Plaintiff EDWIN ORTIZ, SR., as resident of 121 Estate Profit and

owner of 51 Estate Profit, incurred costs of cleaning the red dust from his home

including cleaning out the cistern. Plaintiff was deprived of the use of his real

property and this caused him emotional distress and because he was covered in

Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs
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suffered health ailments, including but not limited to, skin rashes and respiratory

tracts.

66. Specifically, Plaintiff CARMEN VILLEGAS suffered from a skin rash that

continues to plague her to this day.

67. Plaintiff MIGUEL A. SANTIAGO suffered from a skin rash that continues to

plague him to this day.

68. Plaintiff KLARIBEL ORTIZ suffered from a skin rash that continues to plague her

to this day.

69. Plaintiff EDWIN ORTIZ, JR. suffered from a skin rash and asthma that continues

to plague him to this day.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

that was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges



E

Edwin Ortiz, Sr., et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77 When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.



i

Edwin Ortiz, Sr, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
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that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.
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99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 51 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at 51 Estate Profit and contaminated their cistern and

vegetation.

107. As a result, red dust continued to blow into 51 Estate Profit and cause damage to

the personal and real property of Plaintiffs EDWIN ORTIZ, SR., CARMEN

VILLEGAS, MIGUEL A. SANTIAGO, KLARIBEL ORTIZ and EDWIN ORTIZ, JR.,

who continued to reside at 51 Estate Profit, and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a
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reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
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Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The
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Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute a public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass
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131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' actions constitute a private nuisance and/or a trespass.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

licience as to Defendants Alcoa, SCA and SCRG o

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.
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145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

NT VII: Negligence as to All

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

I

I
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red-mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

I
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198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC

Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARMEN VILLEGAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /( day of

V YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

Commission Expires February 13.2019

CARMEN VI

, 2016
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VERIFICATION

I, MIGUEL A. SANTIAGO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1 Li day of

Y PUBLIC

, 2016

2019
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tary Public
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VERIFICATION

I, KLARIBEL ORTIZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 6 day of ,2016
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VERIFICATION

I, EDWIN ORTIZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

AF ',A,, ye+ p 1 Lev- ' 516:7
SUBSCRIBED AND SWORN TO

Before me this a7 day of Arvi:( , 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

EMMA ALICEA, WILFREDO MELENDEZ, JR.,
DENIRKA RAMIREZ, ISIDORO FELIX-ORTIZ,
ISABEL FELIX, MANUEL FELIX, SANDRA FELIX
and MIGUEL FELIX, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EMMA ALICEA, WILFREDO MELENDEZ, JR., DENIRKA RAMIREZ,

ISIDORO FELIX-ORTIZ, ISABEL FELIX, MANUEL FELIX, SANDRA FELIX and

MIGUEL FELIX, JR, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EMMA ALICEA is a resident of St. Croix, Virgin Islands.

3. Plaintiff WILFREDO MELENDEZ, JR. is a resident of New York.

4. Plaintiff DENIRKA RAMIREZ is a resident of St. Croix, Virgin Islands.

5. Plaintiff ISIDORO FELIX-ORTIZ is a resident of St. Croix, Virgin Islands.

6. Plaintiff ISABEL FELIX is a resident of St. Croix, Virgin Islands.

7. Plaintiff MANUEL FELIX is a resident of New York.

8. Plaintiff SANDRA FELIX is a resident of Texas.
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9. Plaintiff MIGUEL FELIX, JR. is a resident of Texas.

10. Plaintiff EMMA ALICEA is the mother of Plaintiffs WILFREDO MELENDEZ, JR.

and DENIRKA RAMIREZ, the daughter of Plaintiff ISIDORO FELIX-ORTIZ, the

sister of Plaintiff ISABEL FELIX and the aunt of Plaintiffs MANUEL FELIX,

SANDRA FELIX and MIGUEL FELIX, JR.

11. Plaintiff EMMA ALICEA was born June 11, 1970.

12. Plaintiff WILFREDO MELENDEZ, JR. was born May 10, 1994.

13. Plaintiff DENIRKA RAMIREZ was born December 2, 1997.

14. Plaintiff ISIDORO FELIX-ORTIZ was born April 4, 1935.

15. Plaintiff ISABEL FELIX was born September 23, 1950.

16. Plaintiff MANUEL FELIX was born April 16, 1983.

17. Plaintiff SANDRA FELIX was born June 10, 1982.

18. Plaintiff MIGUEL FELIX, JR. was born October 6, 1977.

19. Plaintiff EMMA ALICEA is the mother of Plaintiffs WILFREDO MELENDEZ, JR.

AND DENIRKA RAMIREZ and aunt to Plaintiffs ISABEL FELIX, MANUEL FELIX,

SANDRA FELIX and MIGUEL FELIX, JR and daughter of Plaintiff ISIDORO

FELIX-ORTIZ.

20. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 78 Estate Profit, St. Croix, United

States Virgin Islands.

I
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21. Plaintiff EMMA ALICEA continuously resided at No. 78 Estate Profit from 1972

through 2008.

22. Plaintiff WILFREDO MELENDEZ, JR. continuously resided at No. 78 Estate

Profit from birth through 2008.

23. Plaintiff DENIRKA RAMIREZ continuously resided at No. 78 Estate Profit from

birth through 2008.

24. Plaintiff ISIDORO FELIX-ORTIZ continuously resided at No. 78 Estate Profit from

1972 to date.

25. Plaintiff ISABEL FELIX has continuously resided at No. 78 Estate Profit from

1972 to date.

26. Plaintiff MANUEL FELIX continuously resided at No. 78 Estate Profit from birth

through 2008.

27. Plaintiff SANDRA FELIX continuously resided at No. 78 Estate Profit from birth to

2008.

28. Plaintiff MIGUEL FELIX, JR. continuously resided at No. 78 Estate profit from

birth to 2008.

29. Each individual Plaintiff was a member of the Henryl class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 78 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

30. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

31. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

32. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

33. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

34. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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35. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

36. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

37. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

38. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

39. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

40. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned
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subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

41. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

42. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

43. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,
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Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

44. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

45. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

46. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

47. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

48. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at
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all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

49. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

50. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

51. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

52. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

53. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

54. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

55. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

56. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

i
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57. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

58. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

59. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

60. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

61. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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62. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

63. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

64. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

65. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

66. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

67. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

68. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

69. Hurricane Georges struck St. Croix on September 21, 1998.

70. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

71. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

72. Specifically, Plaintiff EMMA ALICEA incurred costs of cleaning the red dust from

the home including cleaning out the cistern. Plaintiff was deprived of the use of
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the real property and this caused her emotional distress and because she was
°covered in Defendants' industrial waste.

73. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

74. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, certain

Plaintiffs suffered health ailments, including but not limited to, skin rash.

75. Specifically, Plaintiff WILFREDO MELENDEZ, JR. suffered a skin rash.

76. Plaintiffs incurred the costs of having to clean the inside and outside of the house

including the walls and roof which was covered in red dust.

77. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

78. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

79. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

80. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.
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C. After Hurricane Georges

81. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

82. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

83. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

84. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

85. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

86. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

87. The refinery ceased operations in approximately 2002.
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88. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

89. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

90. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

91. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

92. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

93. In reality, they failed to do so and failed to disclose this to SCRG.

94. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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95. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

96. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

97. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

98. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

99. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

100. In reality, they failed to do so and failed to disclose this to SCRG.

101. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

102. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

103. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

-

1
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104. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

105. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

106. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

107. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

108. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

109. SCRG did nothing to remove that asbestos for some three (3) years.

110. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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111. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 78 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

112. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 78 Estate Profit and contaminated their cistern

and vegetation.

113. As a result, red dust continued to blow into No. 78 Estate Profit and cause

damage to the personal and real property of Plaintiffs ISIDORO FELIZ-ORTIZ

and ISABEL FELIX who continue to reside at No. 78 Estate Profit, and those

Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also suffered

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of personal physical injury by exposure to the

released industrial waste, including bauxite.

114. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a
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reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

115. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

116. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

117. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

118. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
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Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

119. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

120. Plaintiffs did not opt out of the Henry class.

121. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

122. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

123. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The
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Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

124. Plaintiffs repeat and re -allege each allegation of Paragraph 1-123 as if set forth

herein verbatim.

125. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

126. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

127. Residential communities are also located just north of the refinery.

128. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

129. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

130. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

131. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. The actions of Defendants constitute a public nuisance.

134. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

135. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

136. Plaintiffs are entitled to damages as a result, thereof.
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137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

138. Defendants' actions constitute a private nuisance and/or a trespass.

139. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

140. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

141. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

144. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

COUNT III: Private Nuisance/Trespass
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

145. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

146. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

147. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

148. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

149. As a result, Plaintiffs have suffered damages as alleged, herein.

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim
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151. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

152. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

153. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

154. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

155. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

156. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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157. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

158. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

159. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

160. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

161. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

182. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-161 as if set forth

herein verbatim.

163. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

164. As a result, Plaintiffs have been damaged as alleged, herein.

165. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-164 as if set forth

herein verbatim.

166. The actions of Defendants constitute negligence that damaged Plaintiffs.

167. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

168. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or
maintained the bauxite and/or red mud and or removed the asbestos and other
particulates.

169. Glencore's conduct fell below the standard of care of a reasonable property
owner and/or operator in similar circumstances.

170. Glencore knew and/or should have known that its failure to secure the bauxite
and red mud and related particulates at the alumina refinery and remove the
asbestos would allow these dangerous and irritating materials to blow freely into
Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

171. Glencore's failure to secure the bauxite and red mud, asbestos and related
particulates at the alumina refinery caused the toxic and irritating dusts to blow
into nearby neighborhoods and damage Plaintiffs and their properties.

172. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the
alumina refinery and failed to adequately secure the bauxite and red mud and
related particulates on the premises or to remove the asbestos.

173. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

174. Alcoa and SCA knew and/or should have known that its failure to secure the
bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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175. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

176. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

177. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

178. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

179. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

180. SCRG owned and/or operated the alumina refinery.

181. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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182. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

183. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

184. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

185. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

186. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

1
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

187. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

188. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1

189. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

191. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

192. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

193. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

194. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

195. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

196. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

197. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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198. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

199. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the -area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

200. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

201. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

202. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

203. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

I
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204. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed
to warn Plaintiffs or attempt to contain the substances.

205. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Fterfin, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EMMA ALICEA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

EMMA ALICEA

, 2016

St ardix, U.S. Virgin Islands
NP -16-15

mw commission fakes February 13, 2019
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VERIFICATION

I, WILFREDO MELENDEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of /f/r , 2016
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VERIFICATION

I, ISIDORO FELIX-ORTIZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this / day of

ISIDORO FELIZ-ORTIZ

, 2016

BLIC
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VERIFICATION

I, ISABEL FELIX, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /3 day of

ISABEL FELIX

2016

C
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VERIFICATION

I, MANUEL FELIX, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MANUEL FELIX

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC

i



LEE J. 12(.-iiNA ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-7285/2216

12119

4/14/2016

PAY TO THE
ORDER OF Clerk of the Superior Court of the VI

I
$ **75.00

Seventy -Five and 00/100*************** tilrifri******** e*** *****************
DOLLARS 1

Clerk of the Superior Court of the VI

MEMO

Alicea, Emma et al v. St. Croix Alumina, et al

HIO 121 L90 2 216 7 285 LI: 7211 i Ion 181490110

Costs - First Bank



06

i

4

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

CHARMAINE ALBERT, AUSTIN ANDRE, CIVIL NO:
BEVINGTON ANDRE, CHRIS ANDRE and
FELISHA ANDRE, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs CHARMAINE ALBERT, AUSTIN ANDRE, BEVINGTON ANDRE,

CHRIS ANDRE and FELISHA ANDRE, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CHARMAINE ALBERT is a resident of St. Croix, Virgin Islands.

3. Plaintiff AUSTIN ANDRE is a resident of St. Croix, Virgin Islands.

4. Plaintiff BEVINGTON ANDRE is a resident of St. Croix, Virgin Islands.

5. Plaintiff CHRIS ANDRE is a resident of St. Croix, Virgin Islands.

6. Plaintiff FELISHA ANDRE is a resident of St. Croix, Virgin Islands.

7. Plaintiff CHARMAINE ALBERT is the mother of Plaintiffs AUSTIN ANDRE,

BEVINGTON ANDRE, CHRIS ANDRE and FELISHA ANDRE.

Plaintiff CHARMAINE ALBERT was born May 28, 1976.
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9. Plaintiff AUSTIN ANDRE was born June 29, 1994.

10. Plaintiff BEVINGTON ANDRE was born October 14, 1995.

11. Plaintiff CHRIS ANDRE was born April 11, 1993.

12. Plaintiff FELISHA ANDRE was born May 22, 1997.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 57 Harvey Project, St. Croix, United

States Virgin Islands.

14. Plaintiff CHARMAINE ALBERT continually resided at No. 57 Harvey Project

January 1998 through January 2000.

15. Plaintiff AUSTIN ANDRE was a minor at the time of Hurricane Georges and

continuously resided at No. 57 Harvey Project from January 1998 through

January 2000.

16. Plaintiff BEVINGTON ANDRE was a minor at the time of Hurricane Georges and

continuously resided at No. 57 Harvey Project from January 1998 through

January 2000.

17. Plaintiff CHRIS ANDRE was a minor at the time of Hurricane Georges and

continuously resided at No. 57 Harvey Project from January 1998 through

January 2000.

18. Plaintiff FELISHA ANDRE was a minor at the time of Hurricane Georges and

continuously resided at No. 57 Harvey Project from January 1998 through

January 2000.

I
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19. Each individual Plaintiff was a member of the Hentyl class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 57 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

i

I
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

31. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 57 Harvey

Projects, including cleaning out and refilling the cistern with usable water.

Plaintiff had to clean the roof, the inside and outside of the house and replace

living room and bedroom furniture, curtains, and clothing. Plaintiffs were

deprived of the use of their real property and this caused emotional distress and

because they were covered in Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, skin rashes and eye

irritation.

65. Specifically, Plaintiff CHARMAINE ALBERT suffered from a skin rash and eye

irritation.

66. Plaintiff AUSTIN ANDRE suffered from a skin rash and eye irritation.
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67. Plaintiff BEVINGTON ANDRE suffered from a skin rash and eye irritation.

68. Plaintiff CHRIS ANDRE suffered from a skin rash and eye irritation.

69. Plaintiff FELISHA ANDRE suffered from a skin rash and eye irritation.

70. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

74. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

75. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

76. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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77. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

78. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

79. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

80. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

81. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

82. The refinery ceased operations in approximately 2002.

83. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

84. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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85. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

86. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

90. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

94. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

95. In reality, they failed to do so and failed to disclose this to SCRG.

96. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

97. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

98. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

99. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

100. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

101. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

I

I
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102. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

103. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

104. SCRG did nothing to remove that asbestos for some three (3) years.

105. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

106. As a result of Defendants' conduct before, during and after Hurricane Georges

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain

and suffering and loss of enjoyment of life a propensity for additional medical

illness, a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.
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D. Related Litigation

107. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

108. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

109. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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110. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

111. Plaintiffs did not opt out of the Henry class.

112. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

113. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

114. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition
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115. Plaintiffs repeat and re -allege each allegation of Paragraph 1-114 as if set forth

herein verbatim.

116. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

117. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

118. Residential communities are also located just north of the refinery.

119. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

120. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

121. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.
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122. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of all Defendants constitute a public nuisance.

125. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

126. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

127. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. All Defendants' actions constitute a private nuisance and/or a trespass.
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130. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

131. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

132. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

OUNT IV: Negligence as to Defendants Alcoa. SC

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

135. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

136. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property
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and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

137. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

138. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

139. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

140. As a result, Plaintiffs have suffered damages as alleged, herein.

: Intentional Infliction of Emotion

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

143. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

0
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

144. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

145. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

146. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

147. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

148. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

149. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'
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purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

150. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

151. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

152. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

Hof:lent Infliction of Emotional Dis

153. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-152 as if set forth

herein verbatim.

154. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

155. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. The actions of Defendants constitute negligence that damaged Plaintiffs.

158. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

159. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

160. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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161. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

162. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

163. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.
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167. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

168. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

169. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

170. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

171. SCRG owned and/or operated the alumina refinery.

172. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

173. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.
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174. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

175. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

176. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

177. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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178. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

179. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

180. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

i
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Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

181. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).
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182. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

183. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their



U

Charmaine Albert, et al. v. St. oix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

184. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

185. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

186. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to
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reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

187. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

188. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

189. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the



cs

i

Charmaine Albert, et al. v. St. roix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

190. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.
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191. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

192. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

193. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

194. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

195. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

196. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. 'Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CHRIS ANDRE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CHRIS ANDRE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, CHARMAINE ALBERT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CHARMAINE ALBERT

SUBSCRIBED AND SWORN TO

Before me this t.5- day of , 2016

E V. STANLEY
( Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13. 2019
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VERIFICATION

I, BEVINGTON ANDRE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

PUBLIC

E V. STANLEY-
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

INGTON ANDRE



ONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019
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VERIFICATION

I, AUSTIN ANDRE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this tZ- day of 2016

AUSTIN ANDRE

PUBLIC
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' VERIFICATION

I, FELISHA ANDRE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Y't6NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

FELISHA ANDRE
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANTONIO RAMIREZ ROBLES, LYDDA ESTER CIVIL NO:
RAMIREZ MORALES, and ORNIEL RAMIREZ
MORALES, Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

v.

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs ANTONIO RAMIREZ ROBLES, LYDDA ESTER RAMIREZ MORALES

and ORNIEL RAMIREZ MORALES, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANTONIO RAMIREZ ROBLES is a resident of Pembroke Pines, Florida.

3. Plaintiff LYDDA ESTER RAMIREZ MORALES is a resident of Orlando, Florida.

4. Plaintiff ORNIEL RAMIREZ MORALES is a resident Florida.

5. Plaintiff ANTONIO RAMIREZ ROBLES is the father of Plaintiffs LYDDA ESTER

RAMIREZ MORALES and ORNIEL RAMIREZ MORALES.

6. Plaintiff ANTONIO RAMIREZ ROBLES was born May 2, 1942.

7 Plaintiff LYDDA ESTER RAMIREZ MORALES was born March 9, 1980.

8. Plaintiff ORNIEL RAMIREZ MORALES was born January 27, 1981.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 77 Estate Profit, St. Croix, United

States Virgin Islands.

10. All Plaintiffs resided at No. 77 Estate Profit from 1989 to 1999 when Plaintiffs

relocated to Florida.

11. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 77 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.
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69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.
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83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain and

suffering and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

88. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

89. Plaintiffs did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

93. Plaintiffs repeat and re -allege each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

96. Residential communities are also located just north of the refinery.

97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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98. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

101. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.

103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.
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104. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiffs are entitled to damages as a result, thereof.

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.
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112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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118. As a result, Plaintiffs have suffered damages as alleged, herein.

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.
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125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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130. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

133. As a result, Plaintiffs have been damaged as alleged, herein.

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiffs.

COUNT VI: Negligent Infliction of Emotional Distress

COUNT VII: Negligence as to All Defendants
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136. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

162. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

I
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164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. RVfin, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ANTONIO RAMIREZ ROBLES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ANTONIO RAMIREZ ROBLES

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NnTARY PURL IC
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VERIFICATION

I, LYDDA ESTER RAMIREZ MORALES, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LYDDA ESTER RAMIREZ MORALES

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC

i
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SHARON A. GREENIDGE, LISA D. PETER, CIVIL NO:
SHAMINA LONDON and CYRIL PETER

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs SHARON A. GREENIDGE, LISA D. PETER, SHAMINA LONDON and

CYRIL PETER, by and through their undersigned counsel, file their Verified Complaint

and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SHARON A. GREENIDGE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff LISA D. PETER is a resident of Sanford, Florida.

4. Plaintiff CYRIL PETER is a resident of South Carolina.

5. Plaintiff SHAMINA LONDON is a resident of Sanford, Florida.

6. Plaintiff SHARON A. GREENIDGE is the mother of Plaintiffs LISA D. PETER and

CYRIL PETER and grandmother to SHAMINA LONDON.

7 Plaintiff SHARON A. GREENIDGE was born August 17, 1956.
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8. Plaintiff LISA D. PETER was born April 20, 1980.

9. Plaintiff SHAMINA LONDON was born April 1, 1998.

10. Plaintiff CYRIL PETER was born October 21, 1981.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 79 Harvey Project, St. Croix, United

States Virgin Islands.

12. All Plaintiffs resided at No. 79 Harvey Project from 1978 to 1998 when Plaintiffs

relocated to No. 75 Estate Profit, St. Croix, United States Virgin Islands. Plaintiff

SHARON GREENIDGE has continually resided at No. 75 Estate Profit

continuously from 1998 to date. Plaintiffs SHAMINA LONDON and LISA D.

PETER left No. 75 Estate Profit in 2001.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 79 Harvey Project and No. 75 Estate Profit, which is located in

one of the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

I
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46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for



I

SHARON A. GREENIDGE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

59. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

60. Plaintiffs had to purchase water as a result of their cistern being contaminated.

61. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to repaint their vehicles because of red dust residue.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.
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86. As a result deadly asbestos blew about the neighborhoods near the refinery for
at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

87. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 75 Estate Profit to this date any time
there is a strong wind or the red dust piles are worked on.

88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 75 Estate Profit and contaminated their cistern

and vegetation.

89. As a result, red dust continued to blow into No. 75 Estate Profit, caused damage

to the personal and real property of Plaintiff SHARON GREENIDGE, who

continued to reside in the affected area, No. 75 Estate Profit and who continued

to inhale Defendants' industrial waste. Plaintiff also suffered from emotional

distress and anxiety as a result of damage to her real property and dwelling and

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

1
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

91. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

94. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[alit persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

103. Residential communities are also located just north of the refinery.

104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.



I

SHARON A. GREENIDGE, et. al. v. St. Croix Alumina LLC, et al., Civil NoVERIFIED COMPLAINT
Page 20

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of Defendants constitute a public nuisance.

110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

111. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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112. Plaintiffs are entitled to damages as a result, thereof.

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. Defendants' actions constitute a private nuisance and/or a trespass.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

NT IV: Negligence as to Defendants Alcoa. SCA and

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

V: Intentional infliction of Emotional D

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.
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127. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

129, Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

i
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133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.



COUNT VII: Negligence as to All Defendants

SHARON A. GREENIDGE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.

143. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support 2
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claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor.engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

t
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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VERIFICATION

I, SHARON A. GREENIDGE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 2:1- ay of I I , 2016.

TARY PUBLIC

TRUDY FENSTER
MY COMMISSION # LNP-18-14

COMMISSION EXPIRES: JULY 25, 2018

SHARON A. G.gIDGE

NOTARY PUBLIC

ST. CROIX, U.S.V.I.
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VERIFICATION

I, LISA D. PETER, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LISA D. PETER

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, CYRIL PETER, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CYRIL PETER

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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VERIFICATION

I, SHAMINA LONDON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHAMINA LONDON

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NInTARY PURI IC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MARIE LUZ RIVERA, ANDRES RIVERA, JR. and
ADRIAN RIVERA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARIE LUZ RIVERA, ANDRES RIVERA, JR. and ADRIAN RIVERA, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIE LUZ RIVERA is a resident of St. Croix, Virgin Islands.

3. Plaintiff ANDRES RIVERA, JR. is a resident of St. Croix, Virgin Islands.

4. Plaintiff ADRIAN RIVERA is a resident of St. Croix, Virgin Islands.

5. Plaintiff MARIE LUZ RIVERA is the mother of Plaintiffs ANDRES RIVERA, JR.

and ADRIAN RIVERA.

6. Plaintiff MARIE LUZ RIVERA was born March 1, 1970.

7 Plaintiff ANDRES RIVERA, JR. was born November 28, 1991.

8. Plaintiff ADRIAN RIVERA was born January 14, 1993.
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At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 54 Harvey Project, St. Croix, United

States Virgin Islands.

10. Plaintiff MARIE LUZ RIVERA has continuously resided at No. 54 Harvey Project

since 1993 to date.

11. Plaintiff ANDRES RIVERA, JR. was a minor at the time of Hurricane Georges

and has continuously resided at No. 54 Harvey Project from 1993 to date.

12. Plaintiff ADRIAN RIVERA was a minor at the time of Hurricane Georges and has

continuously resided at No. 54 Harvey Project from 1993 to date.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 54 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands

6
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.



i

Marie Luz Rivera, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

I
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiff MARIE LUZ RIVERA incurred costs of cleaning the red dust

from No. 54 Harvey Project including cleaning out the cistern. Plaintiff MARIE

LUZ RIVERA was deprived of the use of her real property and this caused her

emotional distress and because she was covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.
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59. Specifically, Plaintiff MARIE LUZ RIVERA suffered from skin rashes and chest

and respiratory irritation that continue to plague her to this day.

60. Plaintiff ANDRES RIVERA, JR. suffered from skin rashes that continue to plague

him to this day.

61. Plaintiff ADRIAN RIVERA suffered from skin rashes that continue to plague him

to this day.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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90. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 54 Harvey Project to this date any

time there is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 54 Harvey Project and contaminated their cistern

and vegetation.

92. As a result, red dust continued to blow into No. 54 Harvey Project and cause

damage to the personal and real property of Plaintiffs MARIE LUZ RIVERA,

ANDRES RIVERA, JR. and ADRIAN RIVERA who continued to reside at No. 54

Harvey Project and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

97. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.
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116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed tc

clean up the bauxite, red mud, and other particulates from both the aluminE

refinery and the nearby neighborhoods. This failure allowed toxic and irritatinc
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.
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130. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

I
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136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.



I

4

I

Marie Luz Rivera, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

i
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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7 7 The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

budding roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

e?tcbse the building, except for using "plastic curtains."

ak Refinery's officials knew hurricanes were a problem and Mr. Black was one

r)f the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

180. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai

BY:
Lee IIAOhn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



NOTARY PUBLIC
TRUDY FENSTER

MY COMMISSION # LNP-18-14
COMMISSION EXPIRES: JULY 25, 2018

ST. CROIX, U.S.V.I.
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VERIFICATION

I, MARIE LUZ RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ay of

AA/IL,
MARIE LUZ RIVERA

, 2016

NOTARY PUBLIC
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VERIFICATION

I, ANDRES RIVERA, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANDRES RIVERA, JR.

SUBSCRIBED AND SWORN TO

Before me this day of
, 2016

NOTARY PI IRI in



II

i

Marie Luz Rivera, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, ADRIAN RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ADRIAN RIVERA

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MARTINA GARCIA ENCARNACION, DOMINGO
ENCARNACION, CARLOS PIERZON, RICHARD
PENA NELIS and JAVIER ENCARNACION,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.

f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE

GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARTINA GARCIA ENCARNACION, DOMINGO ENCARNACION,

CARLOS PIERZON, RICHARD PENA NELIS and JAVIER ENCARNACION, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1.

2.

3.

4.

5.

6.

This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

Plaintiff MARTINA GARCIA ENCARNACION is a resident of St. Croix, Virgin

Islands.

Plaintiff DOMINGO ENCARNACION is a resident of St. Croix, Virgin Islands.

Plaintiff CARLOS PIERZON is a resident of Dominican Republic.

Plaintiff RICHARD PENA NELIS is a resident of Atlanta, Georgia.

Plaintiff JAVIER ENCARNACION is a resident of St. Croix, Virgin Islands.
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7. Plaintiffs MARTINA GARCIA ENCARNACION and DOMINGO ENCARNACION

were married on November 18, 1998.

8. Plaintiffs MARTINA GARCIA ENCARNACION and DOMINGO ENCARNACION

are the parents of Plaintiffs CARLOS PIERZON and JAVIER ENCARNACION.

9. Plaintiff MARTINA GARCIA ENCARNACION was born March 12, 1955.

10. Plaintiff DOMINGO ENCARNACION was born April 29, 1948.

11. Plaintiff RICHARD PENA NELIS was born April 8, 1998.

12. Plaintiff CARLOS PIERZON was born July 23, 1980.

13. Plaintiff JAVIER ENCARNACION was born December 1, 1991.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 64 Clifton Hill, St. Croix, United

States Virgin Islands.

15. Plaintiff MARTINA GARCIA ENCARNACION resided at No. 64 Clifton Hill at the

time of Hurricane Georges until she relocated to No. 463 Barron Spot, where she

continuously resides to date.

16. Plaintiff DOMINGO ENCARNACION resided at No. 64 Clifton Hill at the time of

Hurricane Georges until he relocated to No. 463 Barron Spot where he

continuously resides to date.

17. Plaintiff CARLOS PIERZON resided at No. 64 Clifton Hill at the time of Hurricane

Georges until he relocated to No. 463 Barron Spot where he continuously

resided until 2008.
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18. Plaintiff RICHARD PENA NELIS resided at No. 64 Clifton Hill at the time of

Hurricane Georges until he relocated to Georgia in 2003.

19. Plaintiff JAVIER ENCARNACION resided at No. 64 Clifton Hill at the time of

Hurricane Georges until he relocated to No. 463 Barron Spot where he

continuously resided until 2008.

20. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 64 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refine

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

62. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 64 Clifton

Hill including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused emotional distress and because they were covered

in Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.
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66. Specifically, Plaintiff MARTINA GARCIA ENCARNACION suffered from coughing

and congestion and skin rashes that continue to plague her to this day.

67. Plaintiff DOMINGO ENCARNACION suffered coughing and congestion, skin

rashes and head/scalp sores that continue to plague him to this day.

68. Plaintiff CARLOS PIERZON suffered from coughing and congestion and skin

rashes.

69. Plaintiff JAVIER ENCARNACION suffered from coughing and congestion and

skin rashes that continue to plague him to this day.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.
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C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.
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82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

4
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

98. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 64 Clifton Hill and No. 463 Barron

Spot to this date any time there is a strong wind or the red dust piles are worked

on.

99. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home No. 463 Barron Spot and contaminated their cistern

and vegetation.

100. As a result, red dust continues to blow into No. 463 Barron Spot and cause

damage to the personal and real property of Plaintiffs MARTINA GARCIA

ENCARNACION, DOMINGO ENCARNACION and JAVIER ENCARNACION

who continue to reside at No. 463 Barren Spot, and those Plaintiffs continue to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and



I

I

Martina Garcia Encarnacion, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

101. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

102. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
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activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

105. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 101 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

114. Residential communities are also located just north of the refinery.
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115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute a public nuisance.
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121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

122. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

123. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. Defendants' actions constitute a private nuisance and/or a trespass.

126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

127. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only



COUNT V: Intentional Infliction of Emotional Distress

Martina Garcia Encarnacion, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 24

135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.



6

6

Martina Garcia Encarnacion, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

141. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands

Defendants continue to allow bauxite, red mud, asbestos and other particulateE
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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151. As a result, Plai tiffs have been damaged as alleged, herein.

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

i

I
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

188. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

189. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

I
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: V °g/P BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARTINA GARCIA ENCARNACION, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

PUBLIC
NNE V. STANLEYl Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

MARTINA GARCIA ENCARNACION

, 2016



AArl

11171/AZIrAl°1211111"."-PP, Y P

ONNE V. STANLEY
Notary Public

St. Croix U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019
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VERIFICATION

I, DOMINGO ENCARNACION, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 9-kS day of , 2016

ENCARNACION

BLIC
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NOTARY PUBLIC
TRUDY FENSTER

MY COMMISSION # LNP-18-14
COMMISSION EXPIRES: JULY 25, 2018

ST. CROIX, U.S.V.I.
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VERIFICATION

I, JAVIER ENCARNACION, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

VIER E CARNACION

SUBSCRIBED AND SWORN TO

Before me this ay of Arl , 2016

NOTARY PUBLIC
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VERIFICATION

I, RICHARD PENA NELIS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit my behalf.

RICHARD PENA NELIS

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MARIA MELENDEZ, FRANCISCO MELENDEZ, CIVIL NO:
WILFREDO MELENDEZ, ORLANDO MELENDEZ
and ORLANDO MELENDEZ, JR., Red Dust docket

v.

Plaintiffs, ACTION FOR DAMAGES

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs MARIA MELENDEZ, FRANCISCO MELENDEZ, WILFREDO

MELENDEZ, ORLANDO MELENDEZ and ORLANDO MELENDEZ, JR., by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIA MELENDEZ is a resident of St. Croix, Virgin Islands.

3. Plaintiff FRANCISCO MELENDEZ is a resident of St. Croix, Virgin Islands.

4. Plaintiff WILFREDO MELENDEZ is a resident of St. Croix, Virgin Islands.

5. Plaintiff ORLANDO MELENDEZ is a resident of St. Croix, Virgin Islands.

6. Plaintiff ORLANDO MELENDEZ, JR. is a resident of St. Croix, Virgin Islands.
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Plaintiffs MARIA MELENDEZ and FRANCISCO MELENDEZ are the parents of
.

Plaintiffs WILFREDO MELENDEZ and ORLANDO MELENDEZ and the

grandparents of Plaintiff ORLANDO MELENDEZ, JR.

Plaintiff MARIA MELENDEZ was born May 12, 1938.

Plaintiff FRANCISCO MELENDEZ born September 3, 1931.

Plaintiff WILFREDO MELENDEZ was born December 31, 1967.

Plaintiff ORLANDO MELENDEZ was born August 9, 1969.

Plaintiff ORLANDO MELENDEZ, JR. was born April 9, 1997.

At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at 141 Estate Profit, St. Croix, United

States Virgin Islands.

14. Plaintiff MARIA MELENDEZ has continuously resided at 141 Estate Profit from

April 1968 to date.

15. Plaintiff FRANCISCO MELENDEZ has continuously resided at 141 Estate Profit

from April 1968 to date.

16. Plaintiff WILFREDO MELENDEZ has continuously resided at 141 Estate Profit

from April 1968 to date.

17. Plaintiff ORLANDO MELENDEZ has continuously resided at 141 Estate Profit

from April 1968 to 2003.

Plaintiff ORLANDO MELENDEZ, JR. was a minor at the time of Hurricane

Georges and continuously resided at 141 Estate Profit from birth to 2003.

N.01--C \IC6
CCi6,g-N-V"'l-
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19. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically 141 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

4
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

61. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

62. Specifically, Plaintiffs incurred costs of cleaning the red dust from 141 Estate

Profit including cleaning out the cistern. Plaintiffs were deprived of the use of

their real property and this caused them emotional distress and because they

was covered in Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

65. Specifically, Plaintiff MARIA MELENDEZ suffered red, itchy and swollen eyes

and a skin rash that continues to plague her to this day.

66. Plaintiff FRANCISCO MELENDEZ suffered from red, itchy and swollen eyes and

a skin rash that continues to plague him to this day.

67. Plaintiff WILFREDO MELENDEZ suffered from sinuses and allergies and a skin

rash that continues to plague him to this day.
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68. Plaintiff ORLANDO MELENDEZ suffered from red, itchy and swollen eyes and a

skin rash that continues to plague him to this day.

69. Plaintiff ORLANDO MELENDEZ, JR. suffered from red, itchy and swollen eyes

and a skin rash.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains,

electronics, etc. became stained or damaged by red dust and had to be

discarded.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
°

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 141 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs' home at 141 Estate Profit and contaminated their cistern and

vegetation.

107. As a result, red dust continued to blow into 141 Estate Profit and cause damage

to the personal and real property of Plaintiffs MARIA MELENDEZ, FRANCISCO

MELENDEZ AND WILFREDO MELENDEZ who continued to reside at 141

Estate Profit, and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.
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D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[a]Il individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]l' persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT H: Public Nuisance

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute a public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.
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132. Defendants' actions constitute a private nuisance and/or a trespass.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

IV: Negligence as to Defendants Alcoa. SCA an

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 Vi. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Resta rs worrying about securing
shelter to of damage recovery.
RESTATEME , cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of
damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no
reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

4
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: BY:

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARIA MELENDEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /2/ day of

V Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

MARIA MEL

, 2016
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YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019
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VERIFICATION

I, FRANCISCO MELENDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit my behalf.

SUBSCRIBED AND SWORN TO

Before me this /if day of

FRANCISCO M LENDEZ

, 2016
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VERIFICATION

I, WILFREDO MELENDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /4( day of

Y PUBLI
NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

LENDEZ
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Notary Public

St Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ORLANDO MELENDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

V. STANLEY
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ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MATHIAS MATTHEW, COLLINS MATTHEW and
TENORYA MATTHEW,

v.

Plaintiffs,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MATHIAS MATTHEW, COLLINS MATTHEW and TENORYA

MATTHEW, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MATHIAS MATTHEW is a resident of St. Croix, United States Virgin
Islands.

3. Plaintiff COLLINS MATTHEW is a resident of Florida.

4. Plaintiff TENORYA MATTHEW is a resident of New York.

5. Plaintiff MATHIAS MATTHEW is the father of Plaintiffs COLLINS MATTHEW and

TENORYA MATTHEW.

6. Plaintiff MATHIAS MATTHEW was born July 11, 1949.

7 Plaintiff COLLINS MATTHEW was born April 25, 1976.
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8. Plaintiff TENORYA MATTHEW was born February 9, 1989.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at 194C Clifton Hill, St. Croix, United States

Virgin Islands.

10. Plaintiff MATHIAS MATTHEW has owned 194C Clifton Hill since 1990 and has

owned and resided there continuously to date.

11. Plaintiff COLLINS MATTHEW resided at 194C Clifton Hill at the time of Hurricane

Georges.

12. Plaintiff TENORYA MATTHEW resided at 194C Clifton Hill at the time of

Hurricane Georges.

13. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically 194C Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its
principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability
company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-
Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do
not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.
Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on
the south shore of the island of St. Croix was owned and/or operated by a
number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition
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Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the. ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, vegetation, and personal property were coated in the red

dust consisting of both red mud and bauxite and other particulates from the

alumina refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused emotional distress and because they were covered in

Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes, skin, and

respiratory tracts.

59. Specifically, Plaintiff MATHIAS MATTHEW suffered severe allergic reaction and

allergies, shortness of breath and trouble breathing, eye and skin irritation and

skin rash which plagues him to this day.

60. Plaintiff COLLINS MATTHEW suffered a skin rash and eye irritation which

plaques him to this day.



a

1

Mathias Matthew, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

61. Plaintiff TENORYA MATTHEW suffered a skin rash and eye irritation which

plagues her to this day.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust. Plaintiffs also additionally lost vegetation and

food sources.

63. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

90. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 194 C Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs' home at 194C Clifton Hill and contaminated their cistern and

vegetation.

92. As a result, red dust continued to blow into 194C Clifton and cause damage to

the personal and real property of Plaintiff MATHIAS MATTHEW who continued to

reside at 194C Clifton Hill, and Plaintiff MATHIAS MATTHEW continued to inhale

Defendants' industrial waste. Plaintiff also suffered from emotional distress and

anxiety as a result of damage to his real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.
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100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St..Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

Abnormally Dangerous

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
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The natural resources of the Virgin Islands are particularly sensitive and

precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.
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112. The actions of Defendants constitute a public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.
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134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

I

k
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as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.
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146. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

159. SCRG owned and/or operated the alumina refinery.



Mathias Matthew, et at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27

160. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further
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bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,
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be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary
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losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to
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reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
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bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a
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substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

180. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MATHIAS MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ffigi-faia'c6 IMaittl.eico
MATHIAS MATTHEW

SUBSCRIBED AND SWORN TO

Before me this 15 day of
, 2016.

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, COLLINS MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

COLLINS MATTHEW

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NnTARY PI1RI IC'

I

I



I

Mathias Matthew, et a/. v. St. Croix Alumina LLC, et al., Civil No.VERIFIED COMPLAINT
Page 38

VERIFICATION

I, TENORYA MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct
to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TENORYA MATTHEW

SUBSCRIBED AND SWORN TO

Before me this day of
, 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

SYBIL JAMES, HENRY SMITH, NATASHA
SMITH, KEISHA SMITH, KEVIN SMITH, KAREEM
JAMES, KISHMA DURAND and RUDOLPH 
DURAND, JAMAL DURAND

v.

CIVIL NO:

RED DUST DOCKET

Plaintiffs, ACTION FOR DAMAGES

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURYALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs SYBIL JAMES, HENRY SMITH, NATASHA SMITH, KEISHA SMITH,

KEVIN SMITH, KAREEM JAMES, KISHMA DURAND, RUDOLPH DURAND AND

JAMAL DURAND, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SYBIL JAMES is a resident of St. Croix, Virgin Islands.

3. Plaintiff HENRY SMITH is a resident of St. Croix, Virgin Islands.

4. Plaintiff NATASHA SMITH is a resident of St. Croix, Virgin Islands.

5. Plaintiff KEISHA SMITH is a resident of St. Croix, Virgin Islands.

6. Plaintiff KEVIN SMITH is a resident of St. Croix, Virgin Islands.

7. Plaintiff KAREEM JAMES is a resident of Virginia.

8. Plaintiff KISHMA DURAND is a resident of St. Croix, Virgin Islands.
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9. Plaintiff RUDOLPH DURAND is a resident of Orlando, Florida.

10. Plaintiff JAMAL DURAND is a resident of Orlando, Florida.

11. Plaintiff SYBIL JAMES is the mother of Plaintiffs HENRY SMITH, NATASHA

SMITH, KEISHA SMITH, KEVIN SMITH and KAREEM JAMES and the

grandmother of Plaintiffs KISHMA DURAND RUDOLPH DURAND and JAMAL

DURAND.

12. Plaintiff SYBIL JAMES was born November 21, 1949.

13. Plaintiff HENRY SMITH born April 4, 1973.

14. Plaintiff NATASHA SMITH was born March 15, 1975.

15. Plaintiff KEISHA SMITH was born January 19, 1977.

16. Plaintiff KEVIN SMITH was born May 11, 1980.

17. Plaintiff KAREEM JAMES was born July 31, 1982.

18. Plaintiff KISHMA DURAND was born May 18, 1992.

19. Plaintiff RUDOLPH DURAND was born April 1, 1993.

20. Plaintiff JAMAL DURAND was born June 28, 1992.

21. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 158 Harvey Project, St. Croix, United

States Virgin Islands.

22. Plaintiff SYBIL JAMES resided at No. 158 Harvey Project at the time of Hurricane

Georges until she relocated to No. 137 Harvey Project where she continuously

resides to date.

ot
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23. Plaintiff HENRY SMITH resided at No. 158 Harvey Project at the time of

Hurricane Georges until 2000.

24. Plaintiff NATASHA SMITH resided at No. 158 Harvey Project at the time of

Hurricane Georges until 2000.

25. Plaintiff KEISHA SMITH resided at No. 158 Harvey Project at the time of

Hurricane Georges until 2000 when she relocated to No. 62 Harvey Project.

26. Plaintiff KEVIN SMITH resided at No. 158 Harvey Project at the time of Hurricane

Georges until she relocated to No. 137 Harvey Project where he continuously

resides to date.

27. Plaintiff KAREEM JAMES resided at No. 158 Harvey Project at the time of

Hurricane Georges and until he relocated to No. 137 Harvey Project and then in

2000 moved to Virginia.

28. Plaintiff KISHMA DURAND resided at No. 158 Harvey Project at the time of

Hurricane Georges and until she relocated to No. 137 Harvey Project and then to

her own home in Harvey Project.

29. Plaintiff RUDOLPH DURAND resided at No. 158 Harvey project at the time of

Hurricane Georges and then at No. 137 Harvey Project and in 2006 moved to

Orlando Florida.

30. Plaintiff JAMAL DURAND resided at No. 158 Harvey Project at the time of

Hurricane Georges and then at No. 137 Harvey Project until he moved in 2006.
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31. Each individual Plaintiff was a member of the Henry' class until it was de-
.

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 158 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

32. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

33. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

34. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

35. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Sybil James, et al. v. St. Cro  Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 5

36. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

37. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

38. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

39. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

40. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

41. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

42. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

43. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

44. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

45. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

46. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

47. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

48. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

49. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

50. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

51. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

52. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

53. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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54. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

55. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

56. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

57. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

58. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

59. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

60. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

61. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

62. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

63. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

64. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

65. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

66. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

67. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

68. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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69. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

70. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

71. Hurricane Georges struck St. Croix on September 21, 1998.

72. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

73. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

74. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 158

Harvey Project including cleaning out the cistern. Plaintiffs were deprived of the

use of their real property and this caused them emotional distress and because

they were covered in Defendants' industrial waste.

75. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

76. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

77. Specifically, Plaintiff SYBIL JAMES suffered from red eyes and a skin rash.

78. Plaintiff HENRY SMITH suffered from red eyes, a skin rash, problems breathing,

asthma and allergies.

79. Plaintiff NATASHA SMITH suffered from itchy, watery eyes, allergies and a skin

rash.
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80. Plaintiff KEISHA SMITH suffered from red eyes, a skin rash, asthma and

allergies.

81. Plaintiff KEVIN SMITH suffered from itchy, watery, red eyes, allergies and a skin

rash.

82. Plaintiff KAREEM JAMES suffered from itchy, watery, red eyes, allergies and a

skin rash.

83. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

84. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

85. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

86. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

87. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

88. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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89. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

90. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

91. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

92. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

93. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

94. The refinery ceased operations in approximately 2002.

95. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

96. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.



Sybil James, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 16

97. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

98. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

99. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

100. In reality, they failed to do so and failed to disclose this to SCRG.

101. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

102. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

103. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

I
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104. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

105. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

106. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

107. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

108. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

109. SCRG did nothing to remove that asbestos for some three (3) years.

110. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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111. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 158 Harvey Project to this date any time

there is a strong wind or the red dust piles are worked on.

112. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 158 Harvey Project, No. 137 Harvey Project and

No. 62 Harvey Project and contaminated their cistern and vegetation.

113. As a result, red dust continued to blow into No. 158 Harvey Project, No. 137

Harvey Project, No. 62 Harvey Project and Kishma's home in Harvey Project and

cause damage to the personal and real property of Plaintiffs SYBIL JAMES,

KEISHA SMITH, KEVIN SMITH and KISHMA DURAND who continue to reside in

the zone and those Plaintiffs continue to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

114. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for



I

Sybil James, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED' COMPLAINT
Page 19

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

115. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

116. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

117. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

118. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
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Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

119. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

120. Plaintiffs did not opt out of the Henry class.

121. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

122. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

123. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The
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Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

124. Plaintiffs repeat and re -allege each allegation of Paragraph 1-120 as if set forth

herein verbatim.

125. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

126. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

127. Residential communities are also located just north of the refinery.

128. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

129. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

130. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

131. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

133. The actions of Defendants constitute a public nuisance.

134. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

135. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

136. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

138. Defendants' actions constitute a private nuisance and/or a trespass.

139. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

140. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

141. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

143. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

144. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

I
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

145. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

146. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

147. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

148. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

149. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.
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151. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

152. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

153. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

154. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

155. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

156. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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157. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

158. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

159. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

160. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

161. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

162. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

163. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

164. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

165. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-161 as if set forth

herein verbatim.

166. The actions of Defendants constitute negligence that damaged Plaintiffs.

167. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

168. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

169. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

170. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

171. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

172. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

173. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

174. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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175. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

176. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

177. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

178. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

179. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

180. SCRG owned and/or operated the alumina refinery.

181. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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182. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

183. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

184. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

185. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

186. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

4
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

187. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

188. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

189. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

190. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

191. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

192. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

193. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

194. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

195. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

196. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

197. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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198. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

199. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

200. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

201. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

202. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

203. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

I



I

Sybil James, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 38

204. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

205. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SYBIL JAMES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this IT day of

Notary Public
x, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

, 2016
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VERIFICATION

I, HENRY SMITH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVO#NE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, KEVIN SMITH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1,C67 day of

NE V. STANLEY
If Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016



YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15
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VERIFICATION

I, NATASHA SMITH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

ARY PUBLIC

2016

My Commission Expires February 13, 2019
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VERIFICATION

I, KEISHA SMITH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Notary Public
Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019

, 2016
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VERIFICATION

I, KAREEM JAMES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KAREEM JAMES

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC

4
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VERIFICATION

I, KISHMA DURAND, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KISHMA DURAND

SUBSCRIBED AND SWORN TO

Before me this day of
, 2016

NOTARY PI MI IC
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VERIFICATION

I, RUDOLPH DURAND, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RUDOLPH DURAND

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, JAMAL DURAND, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JAMAL DURAND

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

GEORGE MATTHEW, JEAN NESBITT
MATTHEW, GEORGE MATTHEW, JR. and
JARED MATTHEW,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs GEORGE MATTHEW, JEAN NESBITT MATTHEW, GEORGE

MATTHEW, JR. and JARED MATTHEW, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GEORGE MATTHEW is a resident of St. Croix, Virgin Islands.

3. Plaintiff JEAN NESBITT MATTHEW is a resident of St. Croix, Virgin Islands.

4. Plaintiff GEORGE MATTHEW, JR. is a resident of Florida.

5. Plaintiff JARED MATTHEW is a resident of St. Croix, Virgin Islands.

6. Plaintiffs GEORGE MATTHEW and JEAN NESBITT MATTHEW were married or

August 6, 1994.

7 Plaintiffs GEORGE MATTHEW and JEAN NESBITT MATTHEW are the parents

of Plaintiffs GEORGE MATTHEW, JR. and JARED MATTHEW.
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8. Plaintiff GEORGE MATTHEW was born February 12, 1951.

9. Plaintiff JEAN NESBITT MATTHEW was born June 24, 1963.

10. Plaintiff GEORGE MATTHEW, JR. was born November 27, 1989.

11. Plaintiff JARED MATTHEW was born January 7, 1998.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 177 Barren Spot, St. Croix, United

States Virgin Islands.

13. Plaintiff GEORGE MATTHEW has continuously resided at No. 177 Barren Spot

from 1998 to date.

14. Plaintiff JEAN NESBITT MATTHEW has continuously resided at No. 177 Barren

Spot from 1998 to date.

15. Plaintiff GEORGE MATTHEW, JR. was a minor at the time of Hurricane Georges

and continuously resided at No. 177 Barren Spot from 1998 until 2011.

16. Plaintiff JARED MATTHEW was a minor at the time of Hurricane Georges and

has continuously resided at No. 177 Barren Spot from birth to date.

17. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 177 Barren Spot, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.

I
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Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned
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subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,
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Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35 Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at
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all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for



4

George Matthew, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

59. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 177 Barren

Spot including cleaning out the cistern. Plaintiffs were deprived of the use of
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their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

61. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

63. Specifically, Plaintiff GEORGE MATTHEW suffered from allergies and skin

rashes that continue to plague him to this day.

64. Plaintiff JEAN NESBITT MATTHEW suffered from allergies and skin rashes that

continue to plague her to this day.

65. Plaintiff GEORGE MATTHEW, JR. suffered from allergies and skin rashes.

66. Plaintiff JARED MATTHEW suffered from allergies and skin rashes that continue

to plague him to this day.

67. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

68. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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70. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

71. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

72. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

73. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

74. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

75. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

76. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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77. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

78. The refinery ceased operations in approximately 2002.

79. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

80. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

81. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

82. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

95. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 177 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 177 Barren Spot and contaminated their cistern

and vegetation.

97. As a result, red dust continues to blow into No. 177 Barren Spot and cause

damage to the personal and real property of Plaintiffs GEORGE MATTHEW,
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JEAN NESBITT MATTHEW and JARED MATTHEW who continue to reside at

No. 177 Barren Spot, and those Plaintiffs continue to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

99. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.
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105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
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The natural resources of the Virgin Islands are particularly sensitive and

precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

117. The actions of Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

119. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.1.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' actions constitute a private nuisance and/or a trespass.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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125. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.
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137. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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161. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168 Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's



George Matthew, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional



George Matthew, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
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ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
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Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GEORGE MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this Q day of , 2016

1

MATT

V. STANLEY
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VERIFICATION

I, JEAN NESBITT MATTHEW, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 9( day of , 2016

E V. STANLEY



George Matthew, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 40

VERIFICATION

I, GEORGE MATTHEW, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

GEORGE MATTHEW, JR.

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
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VERIFICATION

I, JARED MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -t6-15

My Commission Expires February 13, 2019

2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NICHOLAS JNO BAPTISTE, JR., NIKISHA JNO CIVIL NO:
BAPTISTE, and ALIX JNO BAPTISTE (BANNIS)

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs NICHOLAS JNO BAPTISTE, JR., NIKISHA JNO BAPTISTE and ALIX

JNO BAPTISTE, by and through their undersigned counsel, file their Verified Complaint

and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NICHOLAS JNO BAPTISTE, JR. is a resident Tampa, Florida.

3. Plaintiff NIKISHA JNO BAPTISTE is a resident of Tampa, Florida.

4. Plaintiff ALIX JNO BAPTISTE is a resident of St. Petersburg, Florida.

5. Plaintiff ALIX JNO BAPTISTE is mother of Plaintiffs NICHOLAS JNO

BAPTISTE, JR., and NIKISHA JNO BAPTISTE.

Plaintiff NICHOLAS JNO BAPTISTE, JR. was born October 4, 1987.

7. Plaintiff NIKISHA JNO BAPTISTE was born April 23, 1984.

8. Plaintiff ALIX JNO BAPTISTE was born March 28, 1957.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 159 Clifton Hill, St. Croix, United States

Virgin Islands.

10. All Plaintiffs resided at No. 159 Clifton Hill from 1987 to late 1998.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 159 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

6

I
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49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff NICHOLAS JNO BAPTISTE, JR. suffered from irritable skin

and coughing.

58. Specifically, Plaintiff NIKISHA JNO BAPTISTE suffered from irritable skin and

coughing.

59. Specifically, Plaintiff ALIX JNO BAPTISTE suffered from coughing.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.
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61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.
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69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain and

suffering and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and



.ssep AlmaH ail to Ino ldolou p!p soupd

.sa6Joae aueopinH Ja1.45 pue 6upnp saleinowed Jag° pue `pnw pal

Isnp pal oi ainsodxa to Tinsai e se sapn[u! Jo/pue sa6ewep Jagns of anu!luoo pue

palagns anal ANT pue `anoqe paqposap sawunwwoo xis aql to auo Li! paieoo!

Apadaid paumo Jo/pue pavom Jo/pue pap!sai Jawa AeL1T '9661. `1,z JaqwaideS

in se Ian u! Aival-/ u! ssep leu!6po NI to siaqwaw ..10l11104 we upiaq sou!eld

.saaloae aueownH 6upnp
umon pnw pal pue isnp pal of saaloae aueownH Jaw
pue 6uunp ainsodxe to iinsei e se salinful Jo/pue sa6ewep
pwagns `pnw pal pue ai!xneq 6u!u!e4uoo lsnp pal to a6eJols
pue wawupluoo al} 01 pie6aa wm pnpuoo ,sluepuajaa
01 anp 'oqm--aumj el pue II!H uom10 'plaid 'Togs uauee
40 salelsa 044 pue !pH uolmo pue AemeH to sioalbid NI.
-lueld A-lougoU eu!Luniv x!oio is aql wall pu!mumop pue
04 waoerpe sawunwwoo xis 6u!monol aql u! paleao! ApadoK1
paumo Jo/pue'pavom'pap!salIsaaloae aueownH
40 aler) 0(441 8661. ' 2 Jaqwaidas to se 'oqm sienpin!pu! de]

se paugap seen Aival-/ u! ssep !emu! aql

.puels! ail uo 6uReinwnooew wall

saouelsqns p!es bu!molle way. u!eijai (o) pue 'pep aql wail saielnoped Jaw)

pue Isnp !Boo Isnp pal to sapd aql 0A0Wal (q) `sluelnliodto aseala! aq1molle Tan

sampe lie dots (e) 01 sluepualap aql 6up!nbal uoRoun[u! uelq6nos ow sou!eld

kluepi 0111 `sa6ewep Apadoad pue sapnru! ieuosiedJoi sa6ewep of uo!ppe u!

-seals:lap

aueownH nue pue 6upnp `saielno!ped Jag° pue `pnw pal 'awneq 6u!pniou!

`Aieugal 844 wall siepaiew opcol01 ainsodxa wail pauielsns abewep Apadoid

.£6

76

'1.6

'06

91. a6ed
INIV7dIA100 C3IAD:13A

'oN Eno -ie le '077 euyuniv x/0/0 'Is 'A./8 "le "eir `31SI_LdVE1 oNr Str1OHOIN

I

I



4

1

NICHOLAS JNO BAPTISTE, JR., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[allt persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.

101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance
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105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.

107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

: Negligence as to Defendants Alcoa. SCA and S

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119 Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

k

4
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138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90
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161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for



NICHOLAS JNO BAPTISTE, JR., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

..k
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167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fairand

just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, NICHOLAS JNO BAPTISTE, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

NICHOLAS JNO BAPTISTE, JR.

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY IDI IRI IC
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VERIFICATION

I, NIKISHA JNO BAPTISTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit my behalf.

NIKISHA JNO BAPTISTE

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PI MI IC
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VERIFICATION

I, ALIX JNO BAPTISTE (BANNIS), being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ALIX JNO BAPTISTE (BANNIS)

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MARILYN RICHARDSON, KENISHA CIVIL NO:
HENDRICKSON, PHILBERT PATRICK PRYCE,
JR., DAVID JEROME PRYCE, and JOVON Red Dust Docket
GONZAGUE,

ACTION FOR DAMAGES
Plaintiffs,

v. JURY TRIAL DEMANDED

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs MARILYN RICHARDSON, KENISHA HENDRICKSON, PHILBERT

PATRICK PRYCE, JR., DAVID JEROME PRYCE, and JOVON GONZAGUE, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARILYN RICHARDSON is a resident of St. Croix, Virgin Islands.

3. Plaintiff KENISHA HENDRICKSON is a resident of St. Croix, Virgin Islands.

4. Plaintiff PHILBERT PATRICK PRYCE, JR. is a resident of Florida.

5. Plaintiff DAVID JEROME PRYCE is a resident of Florida.

6. Plaintiff JOVON GONZAGUE is a resident of Florida.
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7. Plaintiff MARILYN RICHARDSON is the mother of Plaintiffs KENISHA

HENDRICKSON, PHILBERT PATRICK PRYCE, JR., DAVID JEROME PRYCE,

and JOVON GONZAGUE.

3. Plaintiff MARILYN RICHARDSON was born November 16, 1963.

9. Plaintiff KENISHA HENDRICKSON born July 9, 1984.

10. Plaintiff PHILBERT PATRICK PRYCE, JR. was born September 12, 1986.

11. Plaintiff DAVID JEROME PRYCE was born October 9, 1989.

12. Plaintiff JOVON GONZAGUE was born September 11, 1997.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 44 Harvey Project, St. Croix, United

States Virgin Islands.

14. Plaintiff MARILYN RICHARDSON continuously resided at No. 44 Harvey Project

from 1997 until 2013 when she relocated to No. 152 Profit Hills, where she has

continuously resided to date.

15. Plaintiff KENISHA HENDRICKSON, at the time of Hurricane Georges, resided at

No. 44 Harvey Project until 2010 when she relocated to No. 39 Harvey Project,

where she has continuously resided to date.

16. Plaintiff PHILBERT PATRICK PRYCE, JR., at the time of Hurricane Georges,

resided at No. 44 Harvey Project until 2011 when he relocated to Florida.

17. Plaintiff DAVID JEROME PRYCE, at the time of Hurricane Georges, resided at

No. 44 Harvey Project until 2011 when he relocated to Florida.

A
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18. Plaintiff JOVON GONZAGUE resided at No. 44 at the time of Hurricane Georges

until 2014 when he relocated to Florida.

19. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 44 Harvey Project, No. 152 Profit Hills and No. 39 Harvey

Project, which are located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.
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28. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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41. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

i
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50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

61. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

62. Specifically, Plaintiffs incurred costs of cleaning the red dust from their homes

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

65. Specifically, Plaintiff MARILYN RICHARDSON suffered eye, skin and breathing

problems and irritations that continue to plague her to this day.
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66. Plaintiff KENISHA HENDRICKSON suffered eye, skin and breathing problems

and irritations that continue to plague her to this day.

67. Plaintiff PHILBERT PATRICK PRYCE, JR. suffered eye, skin and breathing

problems and irritations until 2011 when he relocated to Florida.

68. Plaintiff DAVID JEROME PRYCE suffered eye, skin and breathing problems and

irritations until 2011 when he relocated to Florida.

69. Plaintiff JOVON GONZAGUE suffered eye, skin and breathing problems and

irritations until 2014 when he relocated to Florida.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality, they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97 SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

11
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100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 44 Harvey Project, 152 Profit Hills and 39

Harvey Project to this date any time there is a strong wind or the red dust piles

are worked on.
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106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 152 Profit Hills and No. 39 Harvey Project and

contaminated their cistern and vegetation.

107. As a result, red dust continued to blow into No. 152 Profit Hills and No. 39

Harvey Project and cause damage to the personal and real property of Plaintiffs

MARILYN RICHARDSON AND KENISHA HENDRICKSON who continued to

reside in the zone, specifically, No. 152 Profit Hills and No. 39 Harvey Project,

and those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs

also suffered from emotional distress and anxiety as a result of damage to their

real property and dwelling and as a result of personal physical injury by exposure

to the released industrial waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss

of income, loss of capacity to earn income, mental anguish, pain and suffering

and loss of enjoyment of life a propensity for additional medical illness, a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.
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109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute a public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' actions constitute a private nuisance and/or a trespass.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

i
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.
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145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

4
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

I
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198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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/nary Public
St Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, MARILYN RICHARDSON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this aL day of QIV , 2016
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VERIFICATION

I, KENISHA HENDRICKSON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ISHA HE

SUBSCRIBED AND SWORN TO

Before me this (--S. day ok. , 2016

E V. STANLEY
L/ Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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DANA J. WILSON
NOTARY PUBLIC
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Comm# FF172886

Expires 10/29/2018
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VERIFICATION

I, JOVON GONZAGUE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this E 'day of

PUBLIC

A
Hp,\)1, 2016

JOVON GONZAGUE

DANA J. WILSON
NOTARY PUBLIC
STATE OF FLORIDA
Comm# FF172886

Expires 10/29/2018 3-6
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CARMEN MILAGROS LAO, CARLOS CECILIO, CIVIL NO:
and LUIS CECILIO,

Red Dust Docket
Plaintiffs,

ACTION FOR DAMAGES
v.

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

VERIFIED COMPLAINT

Plaintiffs CARMEN MILAGROS LAO, CARLOS CECILIO and LUIS CECILIO, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARMEN MILAGROS LAO is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff CARLOS CECILIO is a resident of Puerto Rico.

4. Plaintiff LUIS CECILIO is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff CARMEN MILAGROS LAO is the mother of Plaintiffs CARLOS CECILIO,

and LUIS CECILIO.

6. Plaintiff CARMEN MILAGROS LAO was born February 26, 1964.

7 Plaintiff CARLOS CECILIO was born July 7, 1990.
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8. Plaintiff LUIS CECILIO was born September 23, 1991.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 85 Harvey Project, St. Croix, United

States Virgin Islands.

10. All Plaintiffs resided at No. 85 Harvey Project from 1997 to 2005 when Plaintiffs

relocated to Plot 91 Estate Diamond Ruby, St. Croix, United States Virgin Islands.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 85 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

i
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff CARMEN MILAGROS LAO suffered from red, itchy eyes,

irritable skin and allergies.

58. Specifically, Plaintiff CARLOS CECILIO suffered from red, itchy eyes and irritable

skin.
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59. Specifically, Plaintiff LUIS CECILIO suffered from red, itchy eyes, irritable skin and

asthma.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

I

I
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resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)
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ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain and

suffering and loss of enjoyment of life a propensity for additional medical illness, a
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reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
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after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.
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97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.

101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.
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104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.

107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

I
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112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131 After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos
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would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.
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150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct
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is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"
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because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.
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166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing
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and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Pla

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



Carmen Milagros Lao, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

VERIFICATION

I, CARMEN MILAGROS LAO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CARMEN MI

SUBSCRIBED AND SWORN TO

Before me this day of pf5,0 , 2016.

ARY PUBLIC

COMMISSION

NOTARY PUBLIC
TRUDY FSNSTER

MY COMMISSION 0 LNP-18-14
COMMISSION BXPIII5S: JULY 25, 2018
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VERIFICATION

I, CARLOS CECILIO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CARLOS CECILIO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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NOTARY PUBLIC

Si. CROIZ{.
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VERIFICATION

I, LUIS CECILIO, being fully sworn, state that I have read the allegations contained

in the foregoing LUIS CECILIO and know that the facts relating to my personal situation,

including my personal and property damages are true and correct to the best of my

knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file this

lawsuit on my behalf.

s
LUIS CECILIO

SUBSCRIBED AND SWORN TO

Before me this (?.(:; day of

ARY PUBLIC

TRUDY FENSTER
MY COMMISSION # LNP-18-14

COMMISSION EXPIRES: JULY 26, 2018
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

SONIA N. CIRILO, ELIZABETH S. ABREZI
SWANSTON, ANA CIRILO, RAMON MARTINEZ-
VAZQUEZ and MARIA L. MORALES CIRILO,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SONIA N. CIRILO, ELIZABETH S. ABREZI, ANA CIRILO, MARIA L.

MORALES CIRILO, and RAMON MARTINEZ-VAZQUEZ by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SONIA N. CIRILO is a resident of St. Croix, Virgin Islands.

3. Plaintiff ELIZABETH S. ABREZI SWANSTON is a resident of Alaska.

4. Plaintiff ANA CIRILO is a resident of Croix, Virgin Islands.

5. Plaintiff MARIA L. MORALES CIRILO is a resident of St. Croix, Virgin Islands.

6. Plaintiff RAMON MARTINEZ-VAZQUEZ is a resident of St. Croix, Virgin Islands.
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7 Plaintiff SONIA N. CIRILO is the daughter of Plaintiff ANA CIRILO, mother of

Plaintiff ELIZABETH S. ABREZI SWANSTON and sister to Plaintiff MARIA L.

MORALES CIRILO.

8. Plaintiffs RAMON MARTINEZ-VAZQUEZ and SONIA N. CIRILO are life partners.

9. Plaintiff SONIA N. CIRILO was born August 7, 1961.

10. Plaintiff ANA CIRILO was born November 1, 1934.

11. Plaintiff ELIZABETH S. ABREZI SWANSTON was born February 9, 1987.

12. Plaintiff MARIA L. MORALES CIRILO was born August 25, 1962.

13. Plaintiff RAMON MARTINEZ-VAZQUEZ was born January 15, 1953.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 10B Estate Profit, St. Croix, United

States Virgin Islands.

15. All Plaintiffs, with the exception of Plaintiffs ELIZABETH S. ABREZI SWANSTON

and MARIA L. MORALES CIRILO, have resided at No. 10B Estate Profit

continuously from 1996 to date.

16. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 10B Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27 In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned
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subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,



I

I

I

Sonia N. Cirilo, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at



I

1

4

Sonia N. Cirilo, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

E
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49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 10B Estate

Profit including cleaning out the cistern. Plaintiffs were deprived of the use of



I

4

Sonia N. Cirilo, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

62. Specifically, Plaintiff SONIA N. CIRILO suffered skin rash and red, itchy eyes.

63. Plaintiff ANA CIRILO suffered skin rash.

64. Plaintiff ELIZABETH S. ABREZI suffered skin rash and red, itchy eyes.

65. Plaintiff MARIA L. MORALES CIRILO suffered skin rash and red, itchy eyes

66. Plaintiff RAMON MARTINEZ-VAZQUEZ suffered skin rash and red, itchy eyes.

67. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

68. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

70. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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71. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

72. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

73. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

74. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

75. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

76. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

77. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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78. The refinery ceased operations in approximately 2002.

79. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

80. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

81. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

82. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.
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85. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.
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92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

95. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 10B Estate Profit to this date any

time there is a strong wind or the red dust piles are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 10B Estate Profit and contaminated their cistern

and vegetation.

97. As a result, red dust continues to blow into No. 10B Estate Profit and cause

damage to the personal and real property of Plaintiffs SONIA N. CIRILO,

RAMON MARTINEZ-VAZQUEZ and ANA CIRILO who continue to reside at No.

10B Estate Profit, and those Plaintiffs continue to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

a
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damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

99. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
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activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

: Abnormally Danaero

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

111. Residential communities are also located just north of the refinery.
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112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of Defendants constitute a public nuisance.
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118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

119. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' actions constitute a private nuisance and/or a trespass.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

125. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

4
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138. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143 Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT Vl: Negligent infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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148. As a result, Plaintiffs have been damaged as alleged, herein.

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award wo aid not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J.°R5hn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



NOTARY PUBLIC
TRUDY FENSTER

MY COMMISSION # LNP-18-14
COMMISSION EXPIRES: JULY 25, 2018

ST. CROIX, U.S.V.I.
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VERIFICATION

I, SONIA N. CIRILO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

NIA N. CIRIL

SUBSCRIBED AND SWORN TO

Before me this day of if-Vrill , 2016

RY PUBLIC
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MARIA L. MORALES CIRILO

Ale
I ' 1 ,2016

RY PUBLIC

NOTARY PUBLIC
TRUDY FENSTER

MY COMMISSION # LNP-18-14
COMMISSION EXPIRES: JULY 25, 2018

ST. CROIX. U.S.V.I.

Sonia N. Cirilo, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 40

VERIFICATION

I, MARIA L. MORALES CIRILO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this/ '?/ day of
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NOTARYNOTARY PUBLIC
TRUDY FENSTER

MY COMMISSION # LNP-18-14
COMMISSION EXPIRES: JULY 25, 2018

ST. CROIX, U.S.V.I.
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I, RAMON MARTINEZ-VAZQUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

RAMON MARTIN

, 2016

TARY PI IRI
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VERIFICATION

I, ELIZABETH S. ABREZI SWANSTON, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ELIZABETH S. ABREZI SWANSTON

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PURLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
*

DIVISION OF ST. CROIX

DORIS JENKINS, NASHA TESSA FONTENELLE,
CUBY FONTENELLE, JONATHAN FONTENELLE,
DAISY ANN FONTENELLE,.ZHANEL CHELSEA CIVIL NO:
ARCHIBALD and JULIE SHALICE BOOKER,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs DORIS JENKINS, NASHA TESSA FONTENELLE, CUBY

FONTENELLE, JONATHAN FONTENELLE, DAISY ANN FONTENELLE, ZHANEL

CHELSEA ARCHIBALD and JULIE SHALICE BOOKER, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DORIS JENKINS is a resident of St. Croix, Virgin Islands.

3. Plaintiff NASHA TESSA FONTENELLE is a resident of St. Croix, Virgin Islands.

4. Plaintiff CUBY FONTENELLE is a resident of St. Croix, Virgin Islands.

5. Plaintiff JONATHAN FONTENELLE is a resident of St. Croix, Virgin Islands.

6. Plaintiff DAISY ANN FONTENELLE is a resident of St. Croix, Virgin Islands.
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7. Plaintiff ZHANEL CHELSEA ARCHIBALD is a resident of St. Croix, Virgin

Islands.

8. Plaintiff JULIE SHALICE BOOKER is a resident of St. Croix, Virgin Islands.

9. Plaintiff DORIS JENKINS is the mother of Plaintiffs NASHA TESSA

FONTENELLE, CUBY FONTENELLE, JONATHAN FONTENELLE, DAISY ANN

FONTENELLE, ZHANEL CHELSEA ARCHIBALD and JULIE SHALICE

BOOKER.

10. Plaintiff DORIS JENKINS was born July 6, 1970.

11. Plaintiff NASHA TESSA FONTENELLE was born October 2, 1987.

12. Plaintiff CUBY FONTENELLE was born May 5, 1990.

13. Plaintiff JONATHAN FONTENELLE was born March 20, 1992.

14. Plaintiff DAISY ANNY FONTENELLE was born March 17, 1997.

15. Plaintiff ZHANEL CHELSEA ARCHIBALD was born November 12, 1993.

16. Plaintiff JULIE SHALICE BOOKER was born August 1, 1998.

17. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 119 Harvey Project, St. Croix, United

States Virgin Islands.

18. Plaintiff DORIS JENKINS continuously resided at No. 119 Harvey Project from

1991 through 1999.

19. Plaintiff NASHA TESSA FONTENELLE was a minor at the time of Hurricane

Georges and resided at No. 119 Harvey Project continuously from 1991 through

1999.
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20. Plaintiff CUBY FONTENELLE was a minor at the time of Hurricane Georges and

resided at No. 119 Harvey Project continuously from 1991 though 1999.

21. Plaintiff JONATHAN FONTENELLE was a minor at the time of Hurricane

Georges and resided at No. 119 Harvey Project continuously from 1991 through

1999.

22. Plaintiff DAISY ANN FONTENELLE was a minor at the time of Hurricane

Georges and resided at No. 119 Harvey Project continuously from 1991 through

1999.

23. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 119 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and rs deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

32. Glencore, Ltd! f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access



I

Doris Jenkins, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

to remediate the red mud piles.

41. Defendanf St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can

stain it.

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

a
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on shut down at $30 to $45 million.

55. At alt relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

thd red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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66. Specifically, Plaintiffs incurred costs of cleaning the red dust from her home

ihcluding cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused emotional distress and because they were covered in

Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust. All Plaintiffs also suffered from sinus issues

because of the red dust.

69. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

70. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

71. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

72. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

73. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or
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work done on the red dust piles.

74. ' Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

75. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

76. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

77. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

78. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

79. The refinery ceased operations in approximately 2002.

80. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

81. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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82. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

83. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no darigerous conditions or substances at the refinery to which

they were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.
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90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.

93. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

99. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos
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from Plaintiffs until 2010, when DPNR produced documents, indicating the
' presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

100. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

101. SCRG did nothing to remove that asbestos for some three (3) years.

102. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

103. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 119 Harvey Project to this date any time

there is a strong wind or the red dust piles are worked on.

104. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at 119 Harvey Project and contaminated their cistern

and vegetation.

105. As a result, red dust continued to blow into 119 Harvey Project and cause

damage to the personal and real property of Plaintiffs residing at 119 Harvey

4
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Project, and those Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

106. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain

and suffering and loss of enjoyment of life a propensity for additional medical

illness, a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

107. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

108. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

109. In addition to damages for personal injuries and property damages, the Henry



i

4

Doris Jenkins, et al. v. St. Croix Alumina LLC, et al., Civil No.
ERIFIED COMPLAINT
age 18

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

110. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

111. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

112. Plaintiffs did not opt out of the Henry class.

113. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

114. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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115. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

116. Plaintiffs repeat and re -allege each allegation of Paragraph 1-115 as if set forth

herein verbatim.

117. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

118. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

119. Residential communities are also located just north of the refinery.

120. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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121. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

122. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

123. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute a public nuisance.

126. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

127. The actions of Defendants violated the statutes of the Virgin Islands (including,
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but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

128. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' actions constitute a private nuisance and/or a trespass.

131. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

132. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

133. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

136. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

137. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

138. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

139. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

140. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

141. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.
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143. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

144. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

145. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

146. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

147. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

148. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

149. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

6
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

150. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

151. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

152. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

153. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.
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155. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

156. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. The actions of Defendants constitute negligence that damaged Plaintiffs.

159. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

160. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

161. Glencore's conduct fell below the standard of care of a reasonable property
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owner and/or operator in similar circumstances.

162. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

163. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

164. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

168. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
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the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

169. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

170. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

171. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

172. SCRG owned and/or operated the alumina refinery.

173. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

174. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

175. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

176. Defendants' negligence caused both physical personal injury and real and
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personal property damage that also resulted in emotional distress and anxiety.

177. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

178. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

179. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

180. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

181. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical



Doris Jenkins, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

182. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

183. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

I

I
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

184. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

185. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

186. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

187. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

188. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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189. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

190. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."
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191. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

192. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

193. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite
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with tarp the next time a hurricane threatened.

194. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

195. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

196. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

197. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

VI Bar N
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DORIS JENKINS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 19 day of , 2016

S JENKINS
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VERIFICATION

I, NASHA TESSA FONTENELLE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YV V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016

TESSA FONTE

,

I
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VERIFICATION

I, JONATHAN FONTENELLE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit my behalf.

HAN FONTENELLE

SUBSCRIBED AND SWORN TO

Before me thisqllL day of Ne-`6 , 2016

NOTARY PUBLIC



4

I

Doris Jenkins, et al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 40

VERIFICATION

I, DAISY ANN FONTENELLE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

DAISY ANN FONTENELLE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, ZHANEL CHELSEA ARCHIBALD, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ZHANEL CHELSEA ARCHIBALD

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PURI IC
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VERIFICATION

I, JULIE SHALICE BOOKER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JULIE SHALICE BOOKER

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ALMA G. ROBERTS, DELROY A. ROSS, and
DALANEE ROSS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ALMA G. ROBERTS, DELROY A. ROSS, and DALANEE ROSS, by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ALMA ROBERTS is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff DELROY ROSS is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff DALANEE ROSS is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff ALMA ROBERTS is the mother of Plaintiff DELROY ROSS and the

grandmother of Plaintiff DALANEE ROSS.

6. Plaintiff ALMA ROBERTS was born August 16, 1949.

7. Plaintiff DELROY ROSS was born January 17, 1982.

8. Plaintiff DALANEE ROSS was born January 17, 1992.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 299 K Barren Spot, St. Croix, United

States Virgin Islands.

10. Plaintiffs ALMA ROBERTS and DELROY ROSS have continually resided at No.

299 K Barren Spot continuously from the time of Hurricane Georges to date.

Plaintiff DALANEE ROSS moved in 2013.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 299 K Barren Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix



Alma Roberts, at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 8

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctlycontrol

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff ALMA ROBERTS suffered from sinus related issues.

58. Specifically, Plaintiff DELROY ROSS suffered from red, itchy eyes, and irritable

skin.

59. Specifically, Plaintiff DALANEE ROSS suffered from allergies.
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60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

.enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.
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68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."
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75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 299 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew
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into Plaintiffs' home at No. 299K Barren Spot and contaminated their cistern and

vegetation.

90. As a result, red dust continued to blow into No. 299K Barren Spot, caused damage

to the personal and real property of Plaintiffs Alma Roberts and Delroy Ross, who

continued to reside in the affected area, No. 299K Barren Spot and those Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,
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LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.
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102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.
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117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;
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(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actors conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ALMA G. ROBERTS being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ALMA G. ROBERTS

SUBSCRIBED AND SWORN TO

Before me this 9629\ day of , 2016.

4 If
z

asst-Ais -jar
41. ARY PUBLIC

ONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -t6-15

My Commbssion Expires February 13, 2019
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VERIFICATION

I, DELROY ROSS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

1111
corairdi

40P'r
=or 1 EY

.4tyr
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019

, 2016.
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VERIFICATION

I, DALANEE ROSS being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DALANEE ROSS

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX '

SENCION GUERRERO, CASIANO GUERRERO
RODRIGUEZ, CARLITA GUERRERO REYES,
MAXIMO GUERRERO REYES, JUANICO REYES
CEDENO, JUAN ANIBAL REYES RODRIGUEZ,
JOSE ANIBAL REYES RIJO, EVARITO REYES
RODRIGUEZ, WILLIAM REYES RODRIGUEZ and
MIKE GUERRERO REYES,

v.

CIVIL NO:

Red Dust Docket

Plaintiffs, ACTION FOR DAMAGES

JURY TRIAL DEMANDED
ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs SENCION GUERRERO, CASIANO GUERRERO RODRIGUEZ,

CARLITA GUERRERO REYES, MAXIMO GUERRERO REYES, JUANICO REYES

CEDENO, JUAN ANIBAL REYES RODRIGUEZ, JOSE ANIBAL REYES RIJO,

EVARITO REYES RODRIGUEZ, WILLIAM REYES RODRIGUEZ and MIKE

GUERRERO REYES, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SENCION GUERRERO is a resident of St. Croix, Virgin Islands.

3. Plaintiff CASIANO GUERRERO RODRIGUEZ is a resident of St. Croix, Virgir

Iclanris
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4. Plaintiff CARLITA GUERRERO REYES is a resident of St. Croix, Virgin Islands.

5. Plaintiff MAXIMO GUERRERO REYES is a resident of St. Croix, Virgin Islands.

6. Plaintiff JUANICO REYES CEDENO is a resident of St. Croix, Virgin Islands.

7. Plaintiff JUAN ANIBAL REYES RODRIGUEZ is a resident of St. Croix, Virgin

Islands.

8. Plaintiff JOSE ANIBAL REYES RIJO a resident of St. Croix, Virgin Islands.

9. Plaintiff EVARITO REYES RODRIGUEZ is a resident of St. Croix, Virgin Islands.

10. Plaintiff WILLIAM REYES RODRIGUEZ is a resident of St. Croix, Virgin Islands

11. Plaintiff MIKE GUERRERO REYES is a resident of New Jersey.

12. Plaintiff SENCION GUERRERO is the son of Plaintiffs CASIANO GUERRERO

RODRIGUEZ and CARLITA GUERRERO REYES.

13. Plaintiff SENCION GUERRERO is the brother of Plaintiff MAXIMO GUERRERO

REYES.

14. Plaintiff SENCION GUERRERO is the nephew of Plaintiff JUANICO REYES

CEDENO.

15. Plaintiff SENCION GUERRERO is the cousin of Plaintiffs JUAN ANIBAL REYES

RODRIGUEZ, JOSE ANIBAL REYES RIJO, EVARITO REYES RODRIGUEZ

and WILLIAM REYES RODRIGUEZ.

16. Plaintiff SENCION GUERRERO is the uncle of Plaintiff MIKE GUERRERO

REYES.

17. Plaintiff SENCION GUERRERO was born May 31, 1961.

1
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18. Plaintiff CASIANO GUERRERO RODRIGUEZ born March 25, 1940.

19. Plaintiff CARLITA GUERRERO REYES was born February 15, 1944.

20. Plaintiff MAXIMO GUERRERO REYES was born June 15, 1976.

21. Plaintiff JUANICO REYES CEDENO was born March 28, 1940.

22. Plaintiff JUAN ANIBAL REYES RODRIGUEZ was born July 12, 1969.

23. Plaintiff JOSE ANIBAL REYES RIJO was born May 24, 1990.

24. Plaintiff EVARITO REYES RODRIGUEZ was born October 15, 1967.

25. Plaintiff WILLIAM REYES RODRIGUEZ was born July 27, 1974.

26. Plaintiff MIKE GUERRERO REYES was born April 27, 1998.

27. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 48 Estate Profit, St. Croix, United

States Virgin Islands.

28. Plaintiff SENCION GUERRERO has continuously resided at No. 48 Estate Profit

since 1995 to date.

29. Plaintiff CASIANO GUERRERO RODRIGUEZ continuously resided at No. 48

Estate Profit from 1995 to date.

30. Plaintiff CARLITA GUERRERO REYES continuously resided at No. 48 Estate

Profit from 1995 to date.

31. Plaintiff MAXIMO GUERRERO REYES has continuously resided at No. 4E

Fstate Profit since 1995 to date.
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32. Plaintiff JUANICO REYES CEDENO has continuously resided at No. 48 Estate

Profit since 1995 to date.

33. Plaintiff JUAN ANIBAL REYES RODRIGUEZ has continuously resided at No. 48

Estate Profit since 1995 to date.

34. Plaintiff JOSE ANIBAL REYES RIO was a minor at the time of Hurricane

Georges and has continuously resided at No. 48 Estate Profit since birth to date.

35. Plaintiff EVARITO REYES RODRIGUEZ has continuously resided at No. 48

Estate Profit since 1995 to date.

36. Plaintiff WILLIAM REYES RODRIGUEZ has continuously resided at No. 48

Estate Profit since 1995 to date.

37. Plaintiff MIKE GUERRERO REYES was a minor at the time of Hurricane

Georges and continuously resided at No. 48 Estate Profit from birth until 2007,

when he relocated to New Jersey.

Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 48 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

39. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

40. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

41. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

42. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

43. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

44. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

45. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

46. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

47. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

48. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

49. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

50 Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

%.ihsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

,greenient for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

rTh of SCA.

Lk-: a condition of the sale, Glencore International, retained liability for up to $18

for claims made by July 24, 2001 arising from specified environmental

.tDoclitions, including without limitation, claims related to substances migrating

',)m the refinery, and the parties agreed to cooperate with regard to the

r ....estigation and remediation of environmental conditions covered by the

tupaisition Agreement.

!-..t.ibsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

ft.ciemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."



i

Sencion Guerrero, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

53. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

54. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

55. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

56. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

57. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

58. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

59. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

60. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

61. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

DroDertv and can stain it.

I
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62. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

63. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

64. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

65. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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66. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

67. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

68. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

69. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

70. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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71. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

72. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

73. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

74. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

75. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

76. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

77. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

78. Hurricane Georges struck St. Croix on September 21, 1998.

79. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

80. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

81. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 48 Estate

Profit including cleaning out the cistern. Plaintiffs deprived of the use of their real
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property and this caused emotional distress and because they were covered in

Defendants' industrial waste.

82. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

83. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

84. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

85. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

86. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

87. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

88. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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89. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

90. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

91. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

92. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

93. The refinery ceased operations in approximately 2002.

94. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

95. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

96. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

97. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

98. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

99. In reality, they failed to do so and failed to disclose this to SCRG.

100. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

101. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

102. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

103. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

104. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

1
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105. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

106. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

107. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

108. SCRG did nothing to remove that asbestos for some three (3) years.

109. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

110. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 48 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.
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111. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 48 Estate Profit and contaminated their cistern

and vegetation.

112. As a result, red dust continued to blow into No. 48 Estate Profit and cause

damage to the personal and real property of all Plaintiffs who continue to reside

at No. 48 Estate Profit, and Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

113. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

114. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation
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115. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

116. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

117. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

118. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property
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located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

119. Plaintiffs did not opt out of the Henry class.

120. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

121. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

122. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

123. Plaintiffs repeat and re -allege each allegation of Paragraph 1-122 as if set forth

herein verbatim.
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124. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

125. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

126. Residential communities are also located just north of the refinery.

127. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

128. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

129. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

130. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute a public nuisance.

133. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

134. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

135. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' actions constitute a private nuisance and/or a trespass.

138. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.
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139. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

140. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

143. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

144. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

I
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145. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

146. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

147. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

148. As a result, Plaintiffs have suffered damages as alleged, herein.

: Intentional Infliction of Em

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

151. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.
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152. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

153. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

154. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

155. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

156. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

157. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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158. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

159. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

160. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

161. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-160 as if set forth

herein verbatim.

162. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

163. As a result, Plaintiffs have been damaged as alleged, herein.

164. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-163 as if set forth

herein verbatim.

165. The actions of Defendants constitute negligence that damaged Plaintiffs.

166. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

167. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

168. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

169. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

170. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

171. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

172. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

173. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

174. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

175. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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176. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

177. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

178. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

179. SCRG owned and/or operated the alumina refinery.

180. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

181. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

182. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

183. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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184. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

185. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

186. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

I

I
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

187. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

188. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional



I

I

Sencion Guerrero, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

189. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

190. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

191. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
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ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

192. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

193. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

194. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

195. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

196. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

197. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
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Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

198. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

199. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

200. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

201. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

202. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

203. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

204. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

I
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SENCION GUERRERO, being fully sworn, state that I have read the

allegations contained 'r; the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authcity to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this (114,:!ay of , 2016

ENCION GUERRERO

TARY PULK:IC
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VERIFICATION

I, CASIANO GUERRERO RODRIGUEZ, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my perional situation, including my personal and property damages are

true and correct to the best of my knowledge and belief_ I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ea./II:evil 0 aztv-vu,z,OA
CASIANO GUERRERO RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this C.1

NOTARY PUBLIC
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VERIFICATION

I, CARLITA GUERRERO REYES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this a 1 of

64, jaktrz-iee, 61,4
CARLITA GUERRERO REYES

, 2016

NC)TARY PI 1
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VERIFICATION

I, MAXIMO GUERRERO REYES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief, I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this
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VERIFICATION

I, JUANICO REYES CEDENO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this E i ofi '1.)",

Oif.t ('ate'
JUANICO REYES CEDENO

, 2016

NOTARY PU
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VERIFICATION

I, JUAN ANIBAL REYES RODRIGUEZ, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thiscliALday of

TARY PUBLIC

, 2016

NOTARY PUBLIC
TRUDY FENSTER
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VERIFICATION

I, JOSE ANIBAL REYES RIJO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JOSE ANIBAL REYES RIJO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, EVARITO REYES RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thisq,*.day of

EVARITO REYES RODRIGUEZ

, 2016

OTARY PUBLIC

NOTARY PUBUC
TRUDY FENSTER

MY COMMISSION # LNP-18-14
COMMISSION EXPIRES: JULY 25, 2018

ST. CROIX, U.S.V.I.
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VERIFICATION

I, WILLIAM REYES RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit an my behalf.

SUBSCRIBED AND SWORN TO

RoAi , 2016

NOTARY PUBLIC
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VERIFICATION

I, MIKE GUERRERO REYES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit my behalf.

MIKE GUERRERO REYES

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PURI IC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

CHARLES GEORGE, ALCENTA GEORGE,
MELRONA GEORGE, STACY GEORGE and MIA
GEORGE, CIVIL NO:

Plaintiffs, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. JURY TRIAL DEMANDED
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

VERIFIED COMPLAINT

Plaintiffs CHARLES GEORGE, ALCENTA GEORGE, MELRONA GEORGE,

STACY GEORGE and MIA GEORGE, by through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CHARLES GEORGE is a resident of St. Croix, Virgin Islands.

3. Plaintiff ALCENTA GEORGE is a resident of St. Croix, Virgin Islands.

4. Plaintiff MELRONA GEORGE is a resident of St. Croix, Virgin Islands.

5. Plaintiff STACY GEORGE is a resident of St. Croix, Virgin Islands.

6. Plaintiff MIA GEORGE is a resident of St. Croix, Virgin Islands.

7. Plaintiffs CHARLES GEORGE and ALCENTA GEORGE were married

October 7. 1981.
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8. Plaintiffs CHARLES GEORGE and ALCENTA GEORGE are the parents of

Plaintiffs MELRONA GEORGE, STACY GEORGE and MIA GEORGE. '

9. Plaintiff CHARLES GEORGE was born August 5, 1958.

10. Plaintiff ALCENTA CHARLES was born March 17, 1956.

11. Plaintiff MELRONA GEORGE was born February 26, 1982.

12. Plaintiff STACY GEORGE was born February 21, 1984.

13. Plaintiff MIA GEORGE was born January 9, 1996.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at 250 Clifton Hill, St. Croix, United States

Virgin Islands.

15. Plaintiff CHARLES GEORGE has owned 250 Clifton Hill since 1996 and has

resided there continuously to date.

16. Plaintiff ALCENTA CHARLES has continuously resided at 250 Clifton Hill from

1996 to date.

17. Plaintiff MELRONA GEORGE was a minor at the time of Hurricane Georges and

has resided at 250 Clifton Hill continuously from 1996 to date.

18. Plaintiff STACY GEORGE was a minor at the time of Hurricane Georges and has

resided at 250 Clifton Hill continuously from 1996 to date.

19. Plaintiff MIA GEORGE was a minor at the time of Hurricane Georges and has

resided at 250 Clifton Hill continuously from 1996 to date.

i
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20. Each individual Plaintiff was a member of the Henryl class until it was de-
certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically 250 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.
Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on
the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that
wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the start up of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencdre International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates. .

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

i
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54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.
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61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of 'Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

62. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused emotional distress and because they were covered in

Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.



4

i

Charles George et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

65. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

66. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

67. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

68. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

69. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

70. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

71. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

72. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.
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73. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

74. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

75. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

76. The refinery ceased operations in approximately 2002.

77. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

78. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

79. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

80. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same
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and, further, went in after the sale and destabilized the red mud piles.

81. In addition, ALCOA represented that it was abatinb all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

88. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

89. In reality, they failed to do so and failed to disclose this to SCRG.

90. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

91. The Alcoa Defendants further concealed from Plaintiffs the true extent of the
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toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

92. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

93. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

94. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

95. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

96. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

97. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.
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98. SCRG did nothing to remove that asbestos for some three (3) years.

99. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

100. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 250 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

101 In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at 250 Clifton Hill and contaminated their cistern and

vegetation.

102. As a result, red dust continued to blow into 250 Clifton and cause damage to the

personal and real property of Plaintiffs CHARLES GEORGE, ALCENTA

GEORGE, MELRONA GEORGE, STACY GEORGE and MIA GEORGE, who

continued to reside at 250 Clifton Hill, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

103. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

6

5
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medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and losg of enjoyment of life a propensity for.

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

104. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

105. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

106. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

107. The initial class in Henry was defined as

[alll individuals who, as of September 21, 1998 [the date of
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Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

108. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

109. Plaintiffs did not opt out of the Henry class.

110. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

111. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

112. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the represehtatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

113. Plaintiffs repeat and re -allege each allegation of Paragraph 1-112 as if set forth

herein verbatim.

114. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

115. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

116. Residential communities are also located just north of the refinery.

117. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

118. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

119. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can' permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

120. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. The actions of Defendants constitute a public nuisance.

123. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

124. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

125. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth
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herein verbatim.

127. Defendants' actions constitute a private nuisance and/or a trespass.

128. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

129. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

130. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

: Negligence as to Defendants Alcoa, SCA and SCRG on

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

133. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

134. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

135. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

136. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

137. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

138. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

141. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

142. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

143. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

144. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

145. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

146. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

147. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

C
."
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exposure to the emissions from Plaintiffs.

148. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

149. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

150. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

151. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-150 as if set forth

herein verbatim.

152. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

153. As a result, Plaintiffs have been damaged as alleged, herein.

VII: Negligence as to All

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. The actions of Defendants constitute negligence that damaged Plaintiffs.

156. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

157. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

158. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

159. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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160. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

161. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

165. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

166. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

167. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos wt uld allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

168. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

169. SCRG owned and/or operated the alumina refinery.

170. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

171. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

172. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

173. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

174. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,



C
:Charles George etal. v. St. C )ix Alumina LLC, et al., Civil No.

VERIFIED COMPLAINT -
Page 28

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness Or physical pain. It frequently causes.the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

175. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

176. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

177. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and
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annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

178. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
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recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

179. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

180. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, this
section is inapplicable.

.
Antilles Ins., 30 V.I. at 257.

181. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

182. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

183. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

184. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

185. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

186. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and.obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

187. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

188. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

189. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

190. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

191. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

192. Despite this knowledge, SCRG took no measures to remove or contained those
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hazardous chemicals.

193. SCRG knbw that those substances repeatedly.blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

194. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: Ci d_ilit.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CHARLES GEORGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this )S day of A ri<Z , 2016
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VERIFICATION

I, ALCENTA GEORGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T
1)1 i

Before me this 4cor day of

OTARY PUBLIC

4/I .2016

JOSHUA STEELE
NOTARY PUBLIC
STATE OF FLORIDA
Comm* FF167171

Expires 11/23/2018
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VERIFICATION

I, MELRONA GEORGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

,-,.-71,
Before me this ;1X day of , 2016
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VERIFICATION

I, STACY GEORGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this "day of , 2016
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VERIFICATION

I, MIA GEORGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSHUA STEELE
NOTARY PUBLIC
STATE OF FLORIDA
Ccxnm# FF167171

Expires 11/23/2018
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WANDA OSORIO-BROOKS, EDWIN BROOKS,
AMANDA BROOKS, and YVETTE BROOKS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs WANDA OSORIO-BROOKS, EDWIN BROOKS, AMANDA BROOKS,

and YVETTE BROOKS, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff WANDA OSORIO-BROOKS is a resident of St. Croix, Virgin Islands.

3. Plaintiff EDWIN BROOKS is a resident of St. Croix, Virgin Islands.

4. Plaintiff AMANDA BROOKS is a resident of St. Croix, Virgin Islands.

5. Plaintiff YVETTE BROOKS is a resident of St. Croix, Virgin Islands.

6. Plaintiffs WANDA OSORIO-BROOKS and EDWIN BROOKS were married on

July 2, 1992.

7. Plaintiffs WANDA OSORIO-BROOKS and EDWIN BROOKS are the parents of

Plaintiffs AMANDA BROOKS and YVETTE BROOKS.

8. Plaintiff WANDA OSORIO-BROOKS was born February 21, 1972.
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9. Plaintiff EDWIN BROOKS was born March 13, 1968.

10. Plaintiff AMANDA BROOKS was born November 16, 1996.

11. Plaintiff YVETTE BROOKS was born April 24, 1992.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 149 Profit Hills, St. Croix, United

States Virgin Islands.

13. All Plaintiffs resided at No. 149 Profit Hills continuously from 1996 to 2010 when

they relocated to No. 74 Estate Profit.

14. All Plaintiffs have resided at No. 74 Estate Profit from 2010 to date.

15. Each individual Plaintiff was a member of the Henry/ class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 149 Profit Hills, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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51. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

57. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 10B Estate

Profit including cleaning out the cistern. Plaintiffs were deprived of the use of

their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

59. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.
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61. Specifically, Plaintiff AMANDA BROOKS allergic reaction to the red dust and red,

itchy eyes.

62. Plaintiff YVETTE BROOKS suffered from sores in her head after washing her

hair with the water contaminated with red dust.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.



Wanda Osorio-Brooks, et al. v. SL Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.



Wanda Osorio-Brooks, et al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 16

91. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 10B Estate Profit to this date any

time there is a strong wind or the red dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 74 Estate Profit and contaminated their cistern

and vegetation.

93. As a result, red dust continues to blow into No. 74 Estate Profit and cause

damage to the personal and real property of all Plaintiffs who continue to reside

at No. 74 Estate Profit, and those Plaintiffs continue to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxietyas a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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95. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

115. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass
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'iaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

verbatim.

movsttute a private nuisance and/or a trespass.

etendants' release of massive quantities of bauxite, red mud, asbestos, and

the particulates has stained, clogged, and otherwise damaged Plaintiffs' home

Pendants' release of massive quantities of bauxite, red mud, asbestos, and

b.laer particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

y so doing, Defendants have wrongfully and unreasonably interfered with

fli Ks' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

lutondants' negligently attempted to abate the nuisance of the bauxite and/or

mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

dean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

Alcoa admitted they were responsible for the bauxite, red

'nod and other particulates that had inundated the Plaintiffs and their property

voluntarily undertook the effort to clean up the bauxite, red mud, and other

from Plaintiffs' neighborhood.

Defendants SCA and Alcoa negligently and improperly used high-pressure water

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

Oefendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on` Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and zither property, which caused further damage to such property and further

xeased Plaintiffs to the toxic and irritating dusts.

ult, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

iaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.
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131. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

i maintained the bauxite and/or red mud and or removed the asbestos and other

conduct fell below the standard of care of a reasonable property

and/or operator in similar circumstances.

acre 'iew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

!encore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

rby neighborhoods and damage Plaintiffs and their properties.

Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

efinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

'Mcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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Nona and SCA'c failure to secure the bauxite and red mud and related

ipl.Pculates at the alumina refinery and failure to remove the asbestos caused

blow into nearby neighborhoods and damage

it property.

Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

mud and related particulates at the alumina refinery and

Kett to remove asbestos.

conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

sto, ouid allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

oa d SCPA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

d irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

SCRG owned and/or operated the alumina refinery.

SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a



Wanda Osorio-Brooks, et at v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 30

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

170. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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red The court expressly recognized that such damages would, or at least could,

proximately caused by a defendant's invasion of the property, even where

, injury suffered. See id. (collecting cases).

tk e, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

the district court affirmed a Superior Court jury verdict awarding

damages without physical injuries in a negligence case, where

urn awarded the James's $146,486, consisting of property damage in the

of $96,486; $10,000 for extended loss of use of their home; and $40,000

n emotional distress, relying on Restatement §§ 904 and 436A. The court

ieesoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

iris, 30 Vi. at 257.

Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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health and safety of its neighbors such that the recovery of these types of

damages Is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

\/ age to their homes and the contamination of their

the type of torts at issue here are sufficiently like a trespass and the

F bone: to § 905 to warrant these remedies even if Plaintiffs weren't

Id (4) Plaintiffs are entitled to recover for their "discomfort

id annoyance" under Restatement § 939 because the Defendants' damaged or

property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

iaintifts are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

gtiborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

e ergereseven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

uidelines for handling red mud states that: "Dust from the residue can effect

-neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.



Wanda Osorio-Brooks, et al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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knew that those substances repeatedly blew into Plaintiffs home but failed

:o warn Plaintiffs or attempt to contain the substances.

of Defendants were and are so callous and done with such extreme

ftElifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

tc entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

n - interest and litigation costs and such other relief this Court finds fair

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. n
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

finflETTE BROOKS, being fully sworn, state that I have read the allegations

the foregoing VERIFIED COMPLAINT and know that the facts relating to

rf( oronerial situation, including my personal and property damages are true and correct

.,, hest of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

to file this lowsull on my behalf.

306:SCRIBED AND SWORN TO

this day of

-'I

t401VisilE V SI4NLEY
Nulary Public

Crra J.S, *plc Isiands
IVP-16-15kt,td Wrimission
Expires Febmitty

13, 2019

2e,a Sh-
ETTE BROOKS

,2016
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VERIFICATION

I, EDWIN BROOKS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

Aftift,
T, '

ry

St, rat U.S. Virgin Islands
NP -16-15

MY Commission
Expires Wary 13, 2019

---- ce-r1-tf
ED N

1
ROOKS

,2016
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VERIFICATION

I, AMANDA BROOKS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

ahr,,f1-f0 et,

dr Notary OtiblIC
Cal/S.Virgin Islands

NP -16-15
tiof Corn mission hoes February 13, 2019

AMANDA BROOKS

, 2016
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VERIFICATION

I, WANDA OSORIO-BROOKS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 6 day of

YektREIC
Notary Public

St Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13.2019

WANDA OSORIO-BROOKS

, 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSEPH FLOYD CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JOSEPH FLOYD, by and through his undersigned counsel, files his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSEPH FLOYD is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born March 3, 1932.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 61 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 61 Clifton Hill at the time of Hurricane Georges and

continuously thereafter to date.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 61 Clifton Hill,

'Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts ... and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("RSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 61 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff had difficulty

breathing due to exposure to Defendants' industrial waste.
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52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage, to Plaintiffs homes,
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appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos
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from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 61 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs home at No. 61 Clifton Hill and contaminated his cistern and

home.

83. As a result, Red Dust continued to blow into No. 61 Clifton Hill and cause

damage to the personal and real property of Plaintiff who continue to reside at
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No. 61 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to his real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry
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plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauidte, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin. Islands
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiffs home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.
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121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.
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133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property -
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owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
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the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiffs and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and
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personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical
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endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins 30 V.1. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,
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but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."
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169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite
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with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 11, 2016 BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSEPH FLOYD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSEPH FLOYD

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SANDRA MADRIGAL, MICHELLE MATEO,
RAMON MATEO, III,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SANDRA MADRIGAL, MICHELLE MATEO, and RAMON MATEO, III, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SANDRA MADRIGAL is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MICHELLE MATEO is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff RAMON MATEO, Ill is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff SANDRA MADRIGAL is the mother of MICHELLE MATEO and RAMON

MATEO, III.

6. Plaintiff SANDRA MADRIGAL was born on June 8, 1977.

7. Plaintiff MICHELLE MATEO was born on September 12, 1994.
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8. Plaintiff RAMON MATEO, Ill was born on December 21, 1996.

9. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 101 Estate Profit, St. Croix, United

States Virgin Islands.

10. Plaintiffs SANDRA MADRIGAL, MICHELLE MATEO and RAMON MATEO, Ill

resided at No. 101 Estate Profit at the time of Hurricane Georges and continuously

thereafter until 2000.

Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 101 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

11.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and
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data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is
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registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,
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and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the
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red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 101 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean furniture, clothes, curtains, bedding and other household

items, some of which had to be replaced. Plaintiffs had to clean and repaint walls.
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Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

55. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work
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done on the Red Dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.
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80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

86. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injury, mental distress, expenses,

damage to their real property and personal possessions, mental anguish, pain and

suffering and loss of enjoyment of life, a propensity for medical illness, and a
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reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

87. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. SL Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

88. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

89. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.
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90. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

91. Plaintiffs did not opt out of the Henry class.

92. in 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

93. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

94. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

95. Plaintiffs repeat and re -allege each allegation of Paragraph 1-94 as if set forth

herein verbatim.

96. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

97. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

98. Residential communities are also located just north of the refinery.

99. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

100. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

101. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

102. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
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asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT Public Nuisance

103. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. The actions of all Defendants constitute a public nuisance.

105. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

106. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

107. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. All Defendants' actions constitute a private nuisance and/or a trespass.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.
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111. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

112. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

115. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

116. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

117. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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118. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

119. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

120. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

123. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

124. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

125. For decades, Defendants have understood that St. Croix is a hurricane -prone area
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and that local residents rely on cisterns as their primary source of drinking water.

126. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

127. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

128. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

129. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

130. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

131. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

132. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

135. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. The actions of Defendants constitute negligence that damaged Plaintiffs.
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138. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

139. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

140. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

141. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

142. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

143. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

144. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

145. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

146. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

147. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

151. SCRG owned and/or operated the alumina refinery.

152. SCRG failed to properly store and/or secure bauxite, red mud, related particulates
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and asbestos on the premises.

153. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

154. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

155. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

156. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

157. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)



Madrigal, Sandra et. at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

158. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

159. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

160. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury
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when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

161. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).
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162. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

163. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations
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to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

164. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

165. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

166. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.
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167. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

168. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

169. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-
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portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

170. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

.171. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

172. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

173. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

174. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

175. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

176. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

aLid punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee J. , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SANDRA MADRIGAL , being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SANDRA MADRIGAL

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, MICHELLE MATEO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MICHELLE MATEO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, RAMON MATEO, Ill, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RAMON MATEO, Ill

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSE CRESPO ENCARNACION

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JOSE CRESPO ENCARNACION, by and through his undersigned

counsel, files his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSE CRESPO ENCARNACION is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff was born January 10, 1953.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 61 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 61 Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2006.
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6. Plaintiff was a member of the Henry, class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 61 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do.

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA, Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company.of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and SRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue ands the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 61 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina Fefinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to
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clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
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DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous
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condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to his

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

82. In 1999, local residents and workers filed a class action ("Henry') against all the
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Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,
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red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

92. The St. Croix Alumina refinery is located in a known hurricane zone at the head
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of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the .Virgin Islands are particularly sensitive and

precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties, As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth
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herein verbatim.

99. The actions of all Defendants constitute a public nuisance.

100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of
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bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos
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was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.
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127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.

133. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.
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134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his properties.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

140. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

146. SCRG owned and/or operated the alumina refinery.

147. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional
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disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages
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in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (4).D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Kornoff v. Kingsbury Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).
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157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the
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illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.
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162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand
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storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: August 9, 2016 BY:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

Sir
Lee J. "IiIrn rsq
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

JOSE CRESPO ENCARNACION, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JOSE CRESPO ENCARNACION

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MIGUEL A. MARTINEZ, CARMEN ALICEA
SANTIAGO, SELENA MARTINEZ, YESSINIA
ALICEA AND JULIO RIVERA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MIGUEL A. MARTINEZ, CARMEN ALICEA SANTIAGO, SELENA

MARTINEZ, YESSINIA ALICEA, AND JULIO RIVERA, by and through their undersigned
counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MIGUEL A. MARTINEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CARMEN ALICEA SANTIAGO is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff SELENA MARTINEZ is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff JULIO RIVERA is a resident of St. Croix, United States Virgin Islands.

6. Plaintiff YESSINIA ALICEA is a resident of St. Croix, United States Virgin Islands.
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7. Plaintiffs MIGUEL A. MARTINEZ and CARMEN ALICEA SANTIAGO are the

parents of SELENA MARTINEZ, YESSINIA ALICEA and JULIO RIVERA.

8. Plaintiff MIGUEL A. MARTINEZ was born on August 29, 1952.

9. Plaintiff CARMEN ALICEA SANTIAGO was born on September 16, 1952.

10. Plaintiff SELENA MARTINEZ was born on April 18, 1998.

11. Plaintiff JULIO RIVERA was born on March 18, 1974.

12. Plaintiff YESSINIA ALICEA was born on September 24, 1987.

13. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 84 Clifton Hill, St. Croix, United States

Virgin Islands.

14. All Plaintiffs resided at No. 84 Clifton Hill at the time of Hurricane Georges and

continuously thereafter until 2000.

15. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 84 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. CroixAlumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

I Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.
19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

22. Defendant Glencore, Ltd f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this
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lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate
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parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a
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red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,
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and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

57. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 84 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean furniture, clothes, curtains, bedding and other household

items, some of which had to be replaced. Plaintiffs had to clean the roof of the

home as well as clean and repaint walls. Plaintiffs suffered from emotional distress

because they were covered in Defendants' industrial waste.

59. Plaintiffs suffered from skin irritations and rashes as a result of exposure to
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Defendants' industrial waste.

60. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

65. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allawed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the
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red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injury, expenses, damage to their

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for medical illness, and a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,
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LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

93. In addition to damages for personal injuries and property damages, the Homy

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

94. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.
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97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

103. Residential communities are also located just north of the refinery.
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104.. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute a public nuisance.

110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,
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and the enjoyment of private land and public natural resources.

111. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. All Defendants' actions constitute a private nuisance and/or a trespass.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.
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120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of all Defendants constitute the intentional infliction of emotional
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distress on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'
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purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.

143. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into
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nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned andlor operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.
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155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his



Martinet, Miguel A. et aL v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 26

proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.
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The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;
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(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

-.took no steps to contain emissions.
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172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did
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so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the
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Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

180. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee J. Rohn,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



Martinez, Miguel A. et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 33

VERIFICATION

I, MIGUEL A. MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MIGUEL A. MARTINEZ

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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VERIFICATION

I, CARMEN ALICEA SANTIAGO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CARMEN ALICEA SANTIAGO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, SELENA MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SELENA MARTINEZ

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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VERIFICATION

I, JULIO RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JULIO RIVERA

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARIBEL VEGAS CARRASQUILLO, JOSE M.
CARRASQUILLO, JOSE M. CARRASQUILLO,
JR., AND JORGE CARRASQUILLO

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARIBEL VEGAS CARRASQUILLO, JOSE M. CARRASQUILLO, JOSE

M. CARRASQUILLO, JR., AND JORGE CARRASQUILLO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIBEL VEGAS CARRASQUILLO is a resident of Florida, United

States.

3. Plaintiff JOSE M. CARRASQUILLO is a resident of Florida, United States.

4. Plaintiff JOSE M. CARRASQUILLO, JR. is a resident of Florida, United States.

5. Plaintiff JORGE CARRASQUILLO is a resident of Florida, United States.
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6. Plaintiffs MARIBEL VEGAS CARRASQUILLO and JOSE M. CARRASQUILLO are

the parents of JOSE M. CARRASQUILLO, JR. and JORGE CARRASQUILLO.

7. Plaintiffs MARIBEL VEGAS CARRASQUILLO and JOSE M. CARRASQUILLO

were married in July of 2006.

8. Plaintiff MARIBEL VEGAS CARRASQUILLO was born on September 25, 1967.

9. Plaintiff JOSE M. CARRASQUILLO was born on March 11, 1957.

10. Plaintiff JOSE M. CARRASQUILLO, JR. was born on July 29, 1988.

11. Plaintiff JORGE CARRASQUILLO was born on December 1, 1997.

12. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 242 Clifton Hill, St. Croix, United States

Virgin Islands.

13. All Plaintiffs resided at No. 242 Clifton Hill at the time of Hurricane Georges and

continuously thereafter until 2015.

14. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 242 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal
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dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is
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fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store andlor safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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56. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 242 Clifton

Hill. Plaintiffs had to clean furniture, clothes, curtains, bedding and other household

items, some of which had to be replaced. Plaintiffs had to clean the roof of the

home. Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

58. Plaintiffs suffered from red eyes and skin rashes as a result of exposure to

Defendants' industrial waste.

59. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

60. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.
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65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.
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88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

90. The Red Dust continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 242 Clifton Hill any time there is a strong

wind or the Red Dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 242 Clifton Hill and contaminated their cistern and

vegetation.

92. As a result, Red Dust continued to blow into No. 242 Clifton Hill and cause damage

to the personal and real property of Plaintiffs who continued to reside at No. 242

Clifton Hill, and Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injury, expenses, damage to their

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for medical illness, and a reasonable fear of



Carrasquillo, Maribel Vegas et aL v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 16

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

96. The initial class in Henry was defined as

[ajll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projecN of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.
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97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henrycourt ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

105. Residential communities are also located just north of the refinery.

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
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asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of all Defendants constitute a public nuisance.

112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

113. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. All Defendants' actions constitute a private nuisance and/or a trespass.

117. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.
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118. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffq' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane-prone area
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and that local residents rely on cisterns as their primary source of drinking water.

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to AU Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. The actions of Defendants constitute negligence that damaged Plaintiffs.
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145. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premisps or to remove the asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related particulates



Carrasquillo, Maribel Vegas et at v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 26

and asbestos on the premises.

160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on gubsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury
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when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).
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169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficientty like a trespass and the illustrations
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to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, V1CZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents adernitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.



Carrasquillo, Maribel Vegas et al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 31

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-
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portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the.

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

182. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIAT LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee J. Rohn, sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARIBEL VEGAS CARRASQUILLO, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MARIBEL VEGAS CARRASQUILLO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, JOSE M. CARRASQUILLO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JOSE M. CARRASQUILLO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, JOSE M. CARRASQUILLO, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JOSE M. CARRASQUILLO, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, JORGE CARRASQUILLO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC

JORGE CARRASQUILLO
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NATHALIE DESBONNES CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff NATHALIE DESBONNES, by and through her undersigned counsel, files

her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NATHALIE DESBONNES is a resident of Lauderdale Lakes, Florida.

3. Plaintiff was born July 28, 1948.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 56 Harvey Project, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 56 Harvey Project at the time of Hurricane Georges and

continuously thereafter until 2001.



Nathalie DesBonnes v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 2

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 56 Harvey

Project, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operatipn of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the. refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and, other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about thp need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 56 Harvey

Project including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the inside and outside of the home, including

repainting walls stained by red dust. Plaintiff suffered from emotional distress

because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash and allergies as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.
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D. Related Litigation

82. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property
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located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous
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condition.

92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.
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COUNT II: Public Nuisance

98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.

100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with
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Plaintiffs private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other
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property.

114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking
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water.

121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded
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as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.
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133. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately seoure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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140. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

146. SCRG owned and/or operated the alumina refinery.
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147. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition ofthe

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further
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bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed. to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905. and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,
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be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary



Nathalie DesBonnes v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 29

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to



Nathalie DesBonnes v. St Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 30

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
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bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a
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substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: August 10, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for

BY: dar
Lee . Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, NATHALIE DESBONNES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

NATHALIE DESBONNES

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SAMUEL FERDINAND
CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff SAMUEL FERDINAND, by and through his undersigned counsel, files his
Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SAMUEL FERDINAND is a resident of St. Croix, United States Virgin
Islands.

3. Plaintiff was born November 3, 1951.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff
physically resided at No. 170 Harvey Project, St. Croix, United States Virgin
Islands.

5. Plaintiff resided at No. 170 Harvey Project at the time of Hurricane Georges and

continuously thereafter to date.



Samuel Ferdinand v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 2

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 170 Harvey

Project, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Samuel Ferdinand v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 3

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.



Samuel Ferdinand v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 4

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin), especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 170

Harvey Project including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff had to clean the inside and outside of the home. Plaintiff

suffered from emotional distress because he was covered in Defendants'

industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff had difficulty

breathing due to exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and
enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,
red dust, and other particulates and allowed those substances to continue to
blow about the island and damage Plaintiff whenever there was a strong wind or
work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
and allowed those substances to continue to blow about the island and damage
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Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 170 Harvey Project to this date any

time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs home at No. 170 Harvey Project and contaminated his cistern

and home.

83. As a result, Red Dust continued to blow into No. 170 Harvey Project and cause

damage to the personal and real property of Plaintiff who continue to reside at

No. 61 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to his real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[apt individuals who, as of September 21, 1998 [the date of
Hurricane Georges}, resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.
105. The actions of all Defendants violated the statutes of the Virgin islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.
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113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiffs home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take
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precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

14T Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiffs and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.
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153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

.157. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the
°expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

- under Restatement § 939 because the Defendants' damaged or ruined his
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property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J , sq
VI Bar o. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SAMUEL FERDINAND, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SAMUEL FERDINAND

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSEPHINE BODDIE CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JOSEPHINE BODDIE, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSEPHINE BODDIE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born November 12, 1950.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 321 Barren Spot, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 321 Barren Spot at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 321 Barren

Spot, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings
and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alla, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia,. and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color, and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.



Josephine Boddie v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 9

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.



Josephine Boddie v. St. Croix Alumina LLC, et al., Civii No.
VERIFIED COMPLAINT
Page 10

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 321 Barren

Spot including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including repainting

walls stained by red dust. Plaintiff suffered from emotional distress because she

was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles. <

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 321 Barren Spot to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 321 Barren Spot and contaminated her cistern
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and home.

83. As a result, Red Dust continued to blow into No. 321 Barren Spot and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 321 Barren Spot and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix,.which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa-, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
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red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiffs home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Rlaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown, by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT Vi: Negligent infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. a

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994),.the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or rqined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
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trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004167. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to jest or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. Rohn, sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSEPHINE BODDIE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSEPHINE BODDIE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

LILLIAN SANTOS, MARIA A. SANTIAGO, XAVIER
PEREZ and ALEX PEREZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LILLIAN SANTOS, MARIA A. SANTIAGO, XAVIER PEREZ and ALEX

PEREZ, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LILLIAN SANTOS is a resident of Florida.

3. Plaintiff MARIA A. SANTIAGO is a resident of Florida.

4. Plaintiff XAVIER PEREZ is a resident of Florida.

5. Plaintiff ALEX PEREZ is a resident of Florida.

6. Plaintiffs LILLIAN SANTOS is the mother of Plaintiffs MARIA A. SANTIAGO,

XAVIER PEREZ and ALEX PEREZ.

7. Plaintiff LILLIAN SANTOS was born November 7, 1965.

8. Plaintiff MARIA A. SANTIAGO was born August 18, 1984.
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9. Plaintiff XAVIER PEREZ was born December 1, 1988.

10. Plaintiff ALEX PEREZ was born May 25, 1991.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 115 Harvey Project, St. Croix, United

States Virgin Islands.

12. All Plaintiffs resided at No. 115 Harvey Project at the time of Hurricane Georges

and until 2000.

13. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 115 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

. mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments.
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59. Specifically, Plaintiff LILLIAN SANTOS suffered from respiratory distress.

60. Plaintiff XAVIER PEREZ suffered from skin itching and rashes.

61. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

62. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this
cleanup.

63. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plaht-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of all Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

109. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

'COUNT Ill: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.
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112. All Defendants' actions constitute a private nuisance and/or a trespass.

113. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

114. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow abbut Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Htirricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distfess.
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COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly tore and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests."' See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See



Lillian Santos, et at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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178. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LILLIAN SANTOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LILLIAN SANTOS

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, MARIA A. SANTIAGO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARIA A. SANTIAGO

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, XAVIER PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

XAVIER PEREZ

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, ALEX PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ALEX PEREZ

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EYAJIE MALAYKHAN, SEMA SEBASTIEN, SHAM
MALAYKHAN and SURAJ MALAYKHAN,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EYAJIE MALAYKHAN, SEMA SEBASTIEN, SHAM MALAYKHAN and

SURAJ MALAYKHAN, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EYAJIE MALAYKHAN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff SEMA SEBASTIEN is a resident of Lake Mary, Florida.

4. Plaintiff SHAM MALAYKHAN is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff SURAJ MALAYKHAN is a resident of St. Croix, United States Virgin

Islands.
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6. Plaintiff EYAJIE MALAYKHAN is the mother of Plaintiffs SEMA SEBASTIEN,

SHAM MALAYKHAN and SURAJ MALAYKHAN.

7. Plaintiff EYAJIE MALAYKHAN was born February 17, 1955.

8. Plaintiff SEMA SEBASTIEN was born November 2, 1977.

9. Plaintiff SHAM MALAYKHAN was born May 21, 1986.

10. Plaintiff SURAJ MALAYKHAN was born April 10, 1992.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 32 Estate Profit, St. Croix, United

States Virgin Islands.

12. Plaintiffs EYAJIE MALAYKHAN, SHAM MALAYKHAN and SURAJ MALAYKHAN

have continually resided at No. 32 Estate Profit from 1983 to date. Plaintiff SEMA

SEBASTIEN relocated to Lake Mary, Florida.

13. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 32 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore international AG ("Glencore

International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff EYAJIE MALAYKHAN suffered from red, itchy eyes, and

irritable skin.

60. Specifically, Plaintiff SEMA SEBASTIEN suffered from red, itchy eyes, irritable skin

and respiratory distress.

61. Specifically, Plaintiff SHAM MALAYKHAN suffered from irritable skin and

respiratory distress.

62. Specifically, Plaintiff SURAJ MALAYKHAN suffered from irritable skin and

respiratory distress.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.
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C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.
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75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.



SEMA SEBASTIEN, et. at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 15

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

91. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 32 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 32 Estate Profit and contaminated their cistern and

vegetation.

93. As a result, red dust continued to blow into No. 32 Estate Profit, caused damage

to the personal and real property of Plaintiffs EYAJIE MALAYKHAN,

SHAM MALAYKHAN and SURAJ MALAYKHAN, who continued to reside in the

affected area, No. 32 Estate Profit Hills and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of
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personal physical injury by exposure to the released industrial waste, including

bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

95. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities
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that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap! persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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109. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.
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115. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' actions constitute a private nuisance and/or a trespass.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.
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123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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141. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.
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147. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

170. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as



SEMA SEBASTIEN, et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 31

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id_ (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed



SEMA SEBASTIEN, at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 35

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

184. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: PAR/a3 BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SEMA SEBASTIEN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SEMA SEBASTIEN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, SURAJ MALAYKHAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1 day of

ArArlitt:eed -
ACITM":'PUBLIC

!ANNE V. STANLEY
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019

SURAJ MALAYKHAN

2016.
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VERIFICATION

I, EYAJIE MALAYKHAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EYAJIE MALAYKHAN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, SHAM MALAYKHAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

°NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016.

;114/
SHAM MA YKHAN
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUZ DELIA CAMACHO, VON MARIE SOTO,
GRACE MARIE CAMACHO, LUIS ENRIQUE
SOTO and LUIS EMMANUEL SOTO

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
Ma CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUZ DELIA CAMACHO, VON MARIE SOTO, GRACE MARIE

CAMACHO, LUIS ENRIQUE SOTO and LUIS EMMANUEL SOTO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUZ DELIA CAMACHO is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff VON MARIE SOTO is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff LUIS ENRIQUE SOTO is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff LUIS EMMANUEL SOTO is a resident of Pennsylvania, United States.
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6. Plaintiff GRACE MARIE CAMACHO is a resident of St. Croix, United States Virgin

Islands.

7. Plaintiff LUZ DELIA CAMACHO is the mother of VON MARIE SOTO, GRACE

MARIE CAMACHO, LUIS ENRIQUE SOTO and LUIS EMMANUEL SOTO.

8. Plaintiff LUZ DELIA CAMACHO was born on June 5, 1969.

9. Plaintiff VON MARIE SOTO was born on May 11, 1989.

10. Plaintiff LUIS ENRIQUE SOTO was born on January 4, 1992.

11. Plaintiff LUIS EMMANUEL SOTO was born on January 7, 1994.

12. Plaintiff GRACE MARIE CAMACHO was born October 2, 1990.

13. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 53B Estate Profit, St. Croix, United

States Virgin Islands.

14. Plaintiff LUZ DELIA CAMACHO resided at No. 53B Estate Profit at the time of

Hurricane Georges until she relocated within the zone to No. 175 Profit Hills where

she currently resides.

15. Plaintiff VON MARIE SOTO resided at No. 53B Estate Profit at the time of

Hurricane Georges.

16. Plaintiff LUIS ENRIQUE SOTO resided at No. No. 53B Estate Profit at the time of

Hurricane Georges he relocated within the zone to No. 175 Profit Hills.

17. Plaintiff LUIS EMMANUEL SOTO resided at No. 53B Estate Profit at the time of

Hurricane Georges.
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18. Plaintiff GRACE MARIE CAMACHO resided at No. No. 53B Estate Profit,at the

time of Hurricane Georges he relocated within the zone to No. 109 Profit Hills.

19. Each individual Plaintiff was a member of the Henrys class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 53B Estate Profit, No. 175 Profit Hills and No. 109 Profit Hills which properties

are located in one of the following six communities adjacent to and downwind from

the St. Croix Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the

estates of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or

injuries as a result of exposure during and after Hurricane Georges to red dust and

red mud blown during Hurricane George. None of the individual Plaintiffs opted

out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

2T Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly
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inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant SL Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."
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38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of. America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Aluminaand made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red
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mud. Both red mud and bauxite damage real and personal property and can stain

it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the
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storage and containment of the bauxite, red mud, coal dust, and other particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air
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pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red mud,
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coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

61. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

62. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from their personal

property in No. 53B Estate Profit. Plaintiffs suffered from emotional distress

because they were covered in Defendants' industrial waste.

63. All Plaintiffs suffered from red, itchy eyes as a result of exposure to Defendants'

industrial waste.

64. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to
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be cleaned due to Red Dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
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Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they
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were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed
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to asbestos.

89. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 53B Estate Profit, No. 175 Profit Hills

and No. 109 Profit Hills to this date any time there is a strong wind or the Red Dust

piles are worked on.

90. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 53B Estate Profit, No. 175 Profit Hills and No. 109 Profit

Hills and contaminated their cistern and vegetation.

91. As a result, Red Dust continued to blow into No. 175 Profit Hills and cause damage

to the personal and real property of Plaintiffs LUZ DELIA CAMACHO, GRACE

MARIE CAMACHO and LUIS ENRIQUE SOTO who continue to reside at No. 53B

Estate Profit, No. 175 Profit Hills and No. 109 Profit Hills, and Plaintiffs continued

to inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and

as a result of exposure to the released industrial waste, including bauxite.

92. Plaintiffs were forced to continually clean their home and belongings as a result of

red dust and are entitled to the reasonable value of the cleanup service.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,

expenses, damage to their real property and personal possessions, mental
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anguish, pain and suffering and loss of enjoyment of life, a propensity for medical

illness, and a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

94. To this date, Defendants are continuing to expose Plaintiffs LUZ DELIA

CAMACHO, GRACE MARIE CAMACHO and LUIS ENRIQUE SOTO to red dust,

bauxite, asbestos and other particulates and toxic substances. Defendants'

conduct is also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v, St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

97. The initial class in Henry was defined as

[all' individuals who, as of September 21, 1998 [the date of
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Hurricane Georges],. resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of all Defendants constitute a public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

114. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.
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117. AU Defendants' actions constitute a private nuisance and/or a trespass.

118. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

119. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other
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particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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132. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to
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blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and
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related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is
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beneficiql." See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his
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proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as
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for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436k Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the
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health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The
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Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.
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179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

180. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

183. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATE LLC
Attorneys for Plainti

DATED: August 2, 2016 BY:
Lee J. n,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUZ DELIA CAMACHO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

41) C11e--t; COOL=LIA CAMAC' WH rila

SUBSCRIBED AND

Before me this day of 2016.

I
ONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
m commission Expires February 13, 2019
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VERIFICATION

I, GRACE MARIE CAMACHO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

441aPrear
YVON

I;

r. ry Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires
February 13, 2019

day of

GRACE MARIE CAMACHO

2016.
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VERIFICATION

I, VON MARIE SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

VON MARIE SOTO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, LUIS ENRIQUE SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS ENRIQUE SOTO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, LUIS EMMANUEL SOTO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LUIS EMMANUEL SOTO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

DOLORES SOTO CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD
Vida CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff DOLORES SOTO, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DOLORES SOTO is a resident of Manchester, New Hampshire.

3. Plaintiff was born September 15, 1937.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 2288 Estate Profit, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 2288 Estate Profit at the time of Hurricane Georges and

continuously thereafter until 1999.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 228B Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands,
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St, Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million' and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.



Dolores Soto v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 228B

Estate Profit including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the inside and outside of the home, including having

to clean the walls. Plaintiff suffered from emotional distress because she was

covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation
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82. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges}, resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and
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continue to suffer damages and/or injuries as a result of exposure to red dust

red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "WI persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance
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98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set4orth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.

100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,
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Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.
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114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.
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121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the
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Plaintiff to suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.

133. Before Hurricane Georges, Defendant Glencore owned and operated the
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alumina refinery.

134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff's and her property.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

140. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and her property.

141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiffs and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

146. SCRG owned and/or operated the alumina refinery.

147. SCRG failed to properly store and/or secure bauxite, red mud, related
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particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and her property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of
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physical injury when they result in pecuniary loss or when.the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where
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there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her
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cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red
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dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show
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that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including
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cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. sq
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DOLORES SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DOLORES SOTO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CHRISTINO T. CINTRON, MARIA MORALES
HERNANDEZ, MARIO CINTRON AND MARCEL
CINTRON

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CHRISTINO T. CINTRON, MARIA MORALES HERNANDEZ, MARIO

CINTRON AND MARCEL CINTRON, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CHRISTINO T. CINTRON is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MARIA MORALES HERNANDEZ is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff MARIO CINTRON is a resident of Flint, Michigan, United States.

5. Plaintiff MARCEL CINTRON is a resident of Flint, Michigan, United States.

6. Plaintiffs CHRISTINO T. CINTRON and MARIA MORALES HERNANDEZ are

the parents of MARIO CINTRON and MARCEL CINTRON.



Cintron, Christino T. at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 2

7. Plaintiff CHRISTINO T. CINTRON was born on May 17, 1958.

8. Plaintiff MARIA MORALES HERNANDEZwas born on March 11, 1950.

9. Plaintiff MARIO CINTRON was born on October 13, 1992.

10. Plaintiff MARCEL CINTRON was born on June 26, 1984.

11. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 43 Clifton Hill, St. Croix, United States

Virgin Islands.

12. Plaintiffs MARIA MORALES HERNANDEZ and CHRISTINO T. CINTRON resided

at No. 43 Clifton Hill at the time of Hurricane Georges and continuously thereafter

until 2002 when they relocated within the zone to No. 183 Profit Hills and have

lived there to date.

13. Plaintiffs MARIO CINTRON resided at. No. 43 Clifton Hill at the time of Hurricane

Georges until he relocated in 2002.

14. Plaintiff MARCEL CINTRON resided at No. 43 Clifton Hill at the time of Hurricane

Georges until she relocated in 2002.

15. Each individual Plaintiff was a member of the Henry, class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 43 Clifton Hill and No. 138 Profit Hills, which properties are located in one of

the following six communities adjacent to and downwind from the St. Croix Alumina

Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin islands.
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Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating
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enormous mounds of the by-product, bauxite residue, red mud, or red dust.

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Dthendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").
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36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down
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the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates; in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants
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have concealed this evidence.

57. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 43 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean furniture, bedding, rugs and other household items, some of

which had to be replaced. Plaintiffs suffered from emotional distress because they

were covered in Defendants' industrial waste.

59. Plaintiff CHRISTINO T. CINTRON suffered from itchy skin as a result of exposure

to Defendants' industrial waste.

60. Plaintiff MARIA MORALES HERNANDEZ suffered from red, itchy skin and a skin

rash as a result of exposure to Defendants' industrial waste.

61. Plaintiff MARIO CINTRON suffered from itchy eyes as a result of exposure to

Defendants' industrial waste.

62. Plaintiff MARCEL CINTRON suffered a skin rash as a result of exposure to

Defendants' industrial waste.

63. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.
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65. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

66. Plaintiffs had to purchase water as a result of their cistern being contaminated.

67. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

68. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned and some items discarded due to Red Dust.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,
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furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from
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Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in disbovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

94. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into Plaintiff's home at No. 183 Profit Hills where

Plaintiffs CHRISTINO T. CINTRON and MARIA MORALES HERNANDEZ

continue to reside to this date any time there is a strong wind or the Red Dust piles

are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 183 Profit Hills and contaminated their cistern and

vegetation.

96. As a result, Red Dust continued to blow into No. 183 Profit Hills and cause damage
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to the personal and real property of Plaintiffs Christino T. Cintron and MARIA

MORALES HERNANDEZ who continue to reside at No. 183 Profit Hills, and

Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also suffered

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of exposure to the released industrial waste, including

bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injury,

mental distress, expenses, damage to their real property and personal

possessions, mental anguish, pain and suffering and loss of enjoyment of life, a

propensity for medical illness, and a reasonable fear of contracting illness in the

future all of which are expected to continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs CHRISTINO T.

CINTRON and MARIA MORALES HERNANDEZ to red dust, bauxite, asbestos

and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. SL Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,
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including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

101. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust



Cintron, Christino 71 et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 19

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely forbefendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of all Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,
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and the enjoyment of private land and public natural resources.

118. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. All Defendants' actions constitute a private nuisance and/or a trespass.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional
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damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth
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herein verbatim.

134. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited
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access to clean drinking water.

141. Pater Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of all
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Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite and
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red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.
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160. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and
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the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actors negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily
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injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
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outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above 50
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feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust' in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an
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environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never
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took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: July 29, 2016 BY:
Lee J. n sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CHRISTINO T. CINTRON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CHRISTINO T. CINTRON

SUBSCRIBED AND SWORN TO

Before me this I day of

/
kranfa 

ffrn - r
Notary Public

S roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, MARIA MORALES HERNANDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1 day of

raze -4e,
ARIA MOR ES HERNIA DEZ

, 2016.
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VERIFICATION

I, MARIO CINTRON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this S day of

2?fali4V1RIO CINTRON

2016.

C t. .2 E. LE li7ORD
NoitInf -cirg4n
5410 Carairol.00 Juror I 201 7
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VERIFICATION

I, MARCEL CINTRON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARCEL CINTRON

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SAMUEL DAVIS CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff SAMUEL DAVIS, by and through his undersigned counsel, files his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SAMUEL DAVIS is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born February 23, 1976.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 138 Profit Hills, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 138 Profit Hills at the time of Hurricane Georges and

continuously thereafter until 2002.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 138 Profit Hills,

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to
correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 138 Profit

Hills including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash and red, itchy eyes as a result of exposure to Defendants' industrial waste.
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52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,
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appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a
result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.
63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of
certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the
Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate
releases from the red mud piles that occurred in 2002 and to construct a control
system to prevent or minimize future releases from the red mud piles into the
environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the
contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
access to the Alumina Facility reasonably necessary to effectuate any and all
remediation of the red mud piles and red mud releases, which may be (a)
ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos
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from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to his

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

82. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 19994)036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
refinery, including bauxite, red mud, and other particulates, during and after
Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry
plaintiffs also sought an injunction requiring the defendants to (a) stop all
activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing
said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date ofHurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacentto and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and theestates of Barren Spot, Profit, Clifton Hill and La Reine-who, due to Defendants' conduct with regard to thecontainment and storage of red dust containing bauxiteand red mud, suffered damages and/or injuries as a resultof exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of
September 21, 1998, they either resided and/or worked and/or owned property
located in one of the six communities described above, and has suffered and
continue to suffer damages and/or injuries as a result of exposure to red dust,
red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.
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87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and
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precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.
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100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth
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herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further
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exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as his primary source of drinking

water.

121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.



Samuel Davis v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 21

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.

133. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff's and his properties.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

140. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.
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141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

146. SCRG owned and/or operated the alumina refinery.

147. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm
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Plaintiff and his property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moo/enaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
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station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
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emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a pad of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"
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under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health Asks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust) in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before
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Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the
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Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASS TES, LLC
Attorneys for Ha.

DATED: August 11, 2016 BY:
Lee ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SAMUEL DAVIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

42\4Akuj DacjJ
SUBSCRIBED AND SWORN TO

-1-h
Before me this

,

day of t t t 2016.

SAMUEL DAVIS

_ettlay llllll

...
-- My Comm. Expires;
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-

May 15 2018 -
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S3):4:,10.,



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, V100820
340-778-8855

ORDER
THE Superior Court of the Virgin Islands

FIRST SANK
101-7285/2216

12410

8/10/2016

$'75 00

Seventy -Five and
00/100.****.*****************************************************************..,,,,-*****,,...-A-k********

MEMO

Superior Court of the Virgin Islands

Davis, Samuel v St Croix Alumina et al

OD 1 24 1011° 2 216 7 213 S 24ni inn 18 19040

DOLLARS C

AP

AUTHORCED SIGNATURE

LEE J. ROHN & ASSOCIATES, LLC I COST ACCOUNT 12410

Superior Court of the Virgin Islands 8/10/2016
Superior Court Fee Re: Verified Complant 75.00

Costs - First Bank Davis, Samuel v. St. Croix Alumina et al 75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

DELMA BERMUDEZ, MILEYKA K. SANES,
GENESIS M. SANES AND DIALMA L. SANES

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs DELMA BERMUDEZ, MILEYKA K. SANES, GENESIS M. SANES AND

DIALMA L. SANES, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DELMA BERMUDEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MILEYKA K. SANES is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff GENESIS M. SANES is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff DIALMA L. SANES is a resident of St. Croix, United States Virgin Islands.

6. Plaintiff DELMA BERMUDEZ is the mother of MILEYKA K. SANES, GENESIS M.

SANES and DIALMA L. SANES.
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7. Plaintiff DELMA BERMUDEZ was born on July 19, 1970.

8. Plaintiff MILEYKA K. SANES was born on June 11, 1992.

9. Plaintiff GENESIS M. SANES was born on August 1, 1994.

10. Plaintiff DIALMA L. SANES was born on January 2, 1997.

11. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 200 Profit Hills, St. Croix, United States

Virgin Islands.

12. Plaintiffs DELMA BERMUDEZ resided at No. 200 Profit Hills at the time of

Hurricane Georges and continuously thereafter up to today.

13. Plaintiff MILEYKA K. SANES resided at No. 200 Profit Hills at the time of Hurricane

Georges and continuously thereafter up to today.

14. Plaintiff GENESIS M. SANES resided at No. 200 Profit Hills at the time of Hurricane

Georges and continuously thereafter up to today.

15. Plaintiff DIALMA L. SANES resided at No. 200 Profit Hills at the time of Hurricane

Georges and continuously thereafter up to today.

16. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 200 Profit Hills, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly
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owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition
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Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
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liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns
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that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red
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dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 200 Profit

Hill. Plaintiffs had to clean furniture, clothes, curtains, bedding, towels, rugs and

other household items, some of which had to be replaced. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

60. Plaintiffs MILEYKA K. SANES, GENESIS M. SANES and DIALMA L. SANES
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suffered skin rashes and trouble breathing as a result of exposure to Defendants'

industrial waste.

61. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.
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70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the
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Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

92. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 200 Profit Hills to this date any time

there is a strong wind or the Red Dust piles are worked on.

93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 200 Profit Hills and contaminated their cistern and

vegetation.
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94. As a result, Red Dust continued to blow into No. 200 Profit Hills and cause damage

to the personal and real property of Plaintiffs who continue to reside at No. 200

Profit Hills, and Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injury,

mental distress, expenses, damage to their real property and personal

possessions, mental anguish, pain and suffering and loss of enjoyment of life, a

propensity for medical illness, and a reasonable fear of contracting illness in the

future all of which are expected to continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

99. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[41 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
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neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of all Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

116. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. All Defendants' actions constitute a private nuisance and/or a trespass.

120. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats
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to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to
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blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

141 Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165, Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury
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when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

171. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate
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division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436k The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,
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regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take
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any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee , Esq.
VI Bar o. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DELMA BERMUDEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

14
f a Y PUBLIC

YV E V.
Pu

STANLEY

Notary blic

St Croix, U.S. V
6-15n

Islands

NP-1

My Commission
£0105 February 13, 2019

DEL A BERMUDEZ

, 2016.
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VERIFICATION

I, MILEYKA K. SANES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 14k- day of Art , 2016.

MILEYKA K. SANES

JAMES HAWLEY
NOTARY PUBLIC

STATE OF FLORIDA
Comm# FF049438

Expires 8/28/2017
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VERIFICATION

I, GENESIS M. SANES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

BARBARA J. ACOY
Notary Public

St Croix, U.S. Virgin Islands
NP -106-14

My Commission Expires Dec. 24, 2018

2016.

GENESIS M. ANES
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VERIFICATION

I, DIALMA L. SANES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

-71).-14/11124-
IALMA L. SANES

SUBSCRIBED AND SWORN TO

Before me this day of Avius-t- , 2016.

JAMES HAWLEY
NOTARY PUBLIC
STATE OF FLORIDA
Comm# FF049438

Expires 8/28/2017
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FELIX RAMON CRUZ, JR., SONIA CRUZ,
JANLEE CRUZ AND EZEQUIEL CRUZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FELIX RAMON CRUZ, JR., SONIA CRUZ, JANLEE CRUZ AND

EZEQUIEL CRUZ, by and through their undersigned counsel, file their Verified Complaint

and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FELIX RAMON CRUZ, JR. is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff SONIA CRUZ is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff JANLEE CRUZ is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff EZEQUIEL CRUZ is a resident of St. Croix, United States Virgin Islands.

6. Plaintiffs FELIX RAMON CRUZ, JR. and SONIA CRUZ are the parents of JANLEE

CRUZ and EZEQUIEL CRUZ.
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7. Plaintiffs FELIX RAMON CRUZ, JR. and SONIA CRUZ were married on July 27,

1987.

8. Plaintiff FELIX RAMON CRUZ, JR. was on May 20, 1962.

9. Plaintiff SONIA CRUZ was born on September 21, 1963

10. Plaintiff JANLEE CRUZ was born on July 16, 1989.

11. Plaintiff EZEQUIEL CRUZ was born on October 2, 1993.

12. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 113 Estate Profit, St. Croix, United

States Virgin Islands.

13. Plaintiffs FELIX RAMON CRUZ, JR., EZEQUIEL CRUZ and SONIA CRUZ resided

at No. 113 Estate Profit at the time of Hurricane Georges and continuously

thereafter up to today.

14. Plaintiff JANLEE CRUZ resided at No. 113 Estate Profit at the time of Hurricane

Georges and resides there today.

15. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 113 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter ella, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal
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dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is
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fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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57. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 113 Estate

Profit. Plaintiffs had to clean the roof of the home as well as clean and repaint

walls. Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

59. Plaintiff JANLEE CRUZ has reoccurring sinus problems as a result of exposure to

Defendants' industrial waste.

60. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

65. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and
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enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.
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75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic
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substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.



Cruz, Felix Ramon Jr. at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 15

90. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

91. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 113 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 113 Estate Profit and contaminated their cistern and

vegetation.

93. As a result, Red Dust continued to blow into No. 113 Estate Profit and cause

damage to the personal and real property of Plaintiffs FELIX RAMON CRUZ, JR.,

SONIA CRUZ, JANLEE CRUZ and EZEQUIEL CRUZ who continue to reside at

No. 113 Estate Profit, and Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injury,

mental distress, expenses, damage to their real property and personal

possessions, mental anguish, pain and suffering and loss of enjoyment of life, a
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propensity for medical illness, and a reasonable fear of contracting illness in the

future all of which are expected to continue into the foreseeable future.

95. To this date, Defendants are continuing to expose Plaintiffs Felix Ramon Cruz, Jr.,

Sonia Cruz and Ezequiel Cruz to red dust, bauxite, asbestos and other particulates

and toxic substances. Defendants' conduct is also continuing to prevent Plaintiffs

from freely enjoying their properties.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henri') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
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and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[alll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also
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appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage
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property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of all Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

115. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.



Cruz, Felix Ramon Jr. et. at v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 20

118. All Defendants' actions constitute a private nuisance and/or a trespass.

119. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

120. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other
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particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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133. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to



Cruz, Felix Ramon Jr. at at v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 23

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and



Cruz, Felix Ramon Jr. et at v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 25

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is
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beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his
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proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as
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for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the
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health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The
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Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.
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180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

184. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIAT S, LLC
Attorneys for Plaintiff

DATED: August 3, 2016 BY:
Lee J sq.
VI Bar 1o. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SONIA CRUZ, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ,3 day of 2016.

ativAratillialrrignarrintre'S--a
`TONNE V. V. STAKMf Notary 9u090

St, Gtoix. UP
-16-
S Vi15 in

N

My Commission Expires February 13, 2019

PUBLIC
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VERIFICATION

I, EZEQUIEL CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

t9EfttgY
Notary Public

Croix, U.S. Virgin islands

NP -16-15

My Commission
Expires February 13, 2019

2016.
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VERIFICATION

I, JANLEE CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this S day of

41!Oatr zi
- Fttritit

/Notary Public
mix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

9reilide&
JANLEE C U

2016.
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VERIFICATION

I, FELIX RAMON CRUZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 43 day of S( .IS` , 2016.

4114

irffriv
*ad". PUBLIC

YV eAr E V. STANLEY
Jr Notary Public

St. mix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SIOMARA SANES, SIXTO PINERO, LUIS
MIGUEL CRUZ, SIXTO JAVIER PINERO and
ALEXIS GABRIEL CRUZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SIOMARA SANES, SIXTO PINERO, SIXTO JAVIER PINERO, ALEXIS

GABRIEL CRUZ AND LUIS MIGUEL CRUZ, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SIOMARA SANES is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff SIXTO PINERO is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff LUIS MIGUEL CRUZ is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff SIXTO JAVIER PINERO is a resident of St. Croix, United States Virgin

Islands.

6. Plaintiff ALEXIS GABRIEL CRUZ is a resident of St. Croix, United States Virgin

Islands.
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7. Plaintiffs SIOMARA SANES and SIXTO PINERO are the parents of SIXTO

JAVIER PINERO, ALEXIS GABRIEL CRUZ and LUIS MIGUEL CRUZ.

8. Plaintiff SIOMARA SANES was born on September 19, 1961.

9. Plaintiff SIXTO PINERO was born on March 2, 1952.

10. Plaintiff LUIS MIGUEL CRUZ was born on December 27, 1984.

11. Plaintiff SIXTO JAVIER PINERO was born September 13, 1993.

12. Plaintiff ALEXIS GABRIEL CRUZ was born April 6, 1983.

13. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 136 Apt. B Estate Profit (later

renumbered No. 181), St. Croix, United States Virgin Islands.

14. All Plaintiffs resided at No. 136 Apt. B Estate Profit, now known as No. 181 Estate

Profit, at the time of Hurricane Georges and continuously thereafter up to today.

15. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 136 Apt. B Estate Profit, now known as No. 181 Estate Profit, which is located

in one of the following six communities adjacent to and downwind from the St.

Croix Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates

of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries

as a result of exposure during and after Hurricane Georges to red dust and red

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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mud blown during Hurricane George. None of the individual Plaintiffs opted out of

the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal
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dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is
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fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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57. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 136 Apt. B

Estate Profit, now known as No. 181 Estate Profit, including cleaning out the

cistern and refilling the cistern with usable water. Plaintiffs had to clean furniture,

clothes, shoes, towels, curtains, bedding and other household items, some of

which had to be replaced. Plaintiffs had to clean the roof of the home as well as

clean and repaint walls. Plaintiffs suffered from emotional distress because they

were covered in Defendants' industrial waste.

59. Plaintiffs suffered eye irritations, skin rashes and developed respiratory symptoms

as a result of exposure to Defendants' industrial waste.

60. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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65. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during
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Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.
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81. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

91. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 136 Apt. B Estate Profit, now known

as No. 181 Estate Profit, to this date any time there is a strong wind or the Red

Dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 136 Apt. B Estate Profit, now known as No. 181 Estate

Profit, and contaminated their cistern and vegetation.

93. As a result, Red Dust continued to blow into No. 136 Apt. B Estate Profit, now

known as No. 181 Estate Profit, and cause damage to the personal and real

property of Plaintiffs who continue to reside at No. 181 Estate Profit, and Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of exposure to the released industrial waste, including

bauxite.
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94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injury,

mental distress, expenses, damage to their real property and personal

possessions, mental anguish, pain and suffering and loss of enjoyment of life, a

propensity for medical illness, and a reasonable fear of contracting illness in the

future all of which are expected to continue into the foreseeable future.

95. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.



Sanes, Siomara at aL v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 17

98. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new
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class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of all Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

115. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth
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herein verbatim.

118. All Defendants' actions constitute a private nuisance and/or a trespass.

119. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

120. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats
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to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.
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144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the
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alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates



Sanes, Siomara at at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs 'and their

properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.
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The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental Anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and
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mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,
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faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -Mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud
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dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were Making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure
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the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

184. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SIOMARA SANES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this s3 day of

anwearAr r

yV NE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019

SIOMARA SANES

, 2016.
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VERIFICATION

I, SIXTO Plis:IERO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this S day of

ram

attro"'
Y PUBLIC

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019

, 2016.

SIXTO PINERO
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VERIFICATION

I, LUIS MIGUEL CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

(La 6intp. 1 CAtn,
LUIS MI MIGUEL CRUZ 'U

SUBSCRIBED AND SWORN TO

Before me this 3 day of %A.CLiE 2016.

it, 0Wirst

Y I NE V. STANLEY
Notary Public

Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019

PUB IC
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VERIFICATION

I, SIXTO JAVIER PINERO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

4-1TO JAVIER PINERO

SUBSCRIBED AND SWORN TO

Before me this S day of att j , 2016.

/At/AdIaterffe
Affteriffierri
YVOIE V. STANLEY

()Lary Public
St. Croix, U.S. Virgin Islands

NP -16.15
My Commission Expires February 13, 2019
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VERIFICATION

I, ALEXIS GABRIEL CRUZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 3 day o

dAft
Cy. PUBLIC

tfrONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

99-1AilaG C2

2016.

ALEXIS GABRIEL CRUZ
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PEDRO HERRERA CIVIL NO:

v.

Plaintiff,

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff PEDRO HERRERA, by and through his undersigned counsel, files his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff PEDRO HERRERA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born April 8, 1963.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 84 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 84 Estate Profit at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 84 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a



Pedro Herrera v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 6

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye



Pedro Herrera v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 84 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.



Pedro Herrera v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff suffered from skin rash which turned to water boils over his body as a

result to exposure of Defendants' industrial waste.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of his cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

58. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

75. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

76. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

77. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

78. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

79. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

80. SCRG did nothing to remove that asbestos for some three (3) years.

81. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

82. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 84 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

83. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiff's home at No. 84 Estate Profit and contaminated his cistern

and home.

84. As a result, Red Dust continued to blow into No. 84 Estate Profit and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 160 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to his real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

86. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

87. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

88. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

89. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

90. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

91. Plaintiff did not opt out of the Henry class.

92. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

93. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

94. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

95. Plaintiff repeats and re -alleges each allegation of Paragraph 1-94 as if set forth

herein verbatim.

96. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

97. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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98. Residential communities are also located just north of the refinery.

99. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

100. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

101. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

102. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. The actions of all Defendants constitute a public nuisance.

105. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

106. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

107. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. All Defendants' actions constitute a private nuisance and/or a trespass.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

111. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

112. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

113. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-112 as if set forth

herein verbatim.
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114. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

115. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

116. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs neighborhood.

117. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

118. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

119. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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120. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

121. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

123. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

124. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

125. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

126. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

127. Despite this knowledge, Defendants' knowingly and intentionally failed to take
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precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

128. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

129. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

130. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

131. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

132. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

133. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

135. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

136. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. The actions of Defendants constitute negligence that damaged Plaintiff.

138. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

139. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

140. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

141. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his properties.

142. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

143. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

144. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

145. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

146. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

147. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

151. SCRG owned and/or operated the alumina refinery.

152. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

153. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.
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154. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

155. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

156. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

157. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

158. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

159. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

160. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

161. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

162. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

163. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his
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property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

164. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

165. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

166. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

167. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

168. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

169. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

170. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

171. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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172. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

173. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

174. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

175. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

176. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY
Lee J. sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, PEDRO HERRERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this k_,Y day of .k.kS(kc,S

PUBLIC
YVONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

tA7-4,0 --t-ezzAT,
PEDRO H RRERA

, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

HUMBERTO MARTINEZ CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff HUMBERTO MARTINEZ, by and through his undersigned counsel, files

his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff HUMBERTO MARTINEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born August 14, 1964.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 84 Harvey Project, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 84 Harvey Project at the time of Hurricane Georges and

continuously thereafter until 2006.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 84 Harvey

Project, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its prinoiple place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter elle, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as welt as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 84 Harvey

Project including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the inside and outside of the home. Plaintiff suffered

from emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff experienced skin

rash and red, itchy eyes due to exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

dean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to his

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.
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D. Related Litigation

82. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property
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located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous
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condition.

92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.
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COUNT II: Public Nuisance

98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.

100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.1.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT Private NuisancelTrespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with
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Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiffs home, yard, cistern, and other
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property.

114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking
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water.

121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded
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as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to -suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.
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133. Before Hurricane Georges, Defendant Glencore owned and operated the

aluminarefinery.

134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his properties.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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140. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

tailed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiff's and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

146. SCRG owned and/or operated the alumina refinery.
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147. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and his property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further
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bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety atone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,
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be proximately caused by a defendant's invasion of the property, even where

 there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary
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losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to
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reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
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bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof The facility was cited by DEP because "a
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substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, HUMBERTO MARTINEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this / day of

as.scripi
rijorqr N

Notary PublicNotary
U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

*1
HUMB1ERTO MARTIN!)

, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MICHELINE HENRY, EL'LIAZER MONDESIR,
MITCH MONDESIR, and ANNIESHA MONDESIR,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
filda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MICHELINE HENRY, EL'LIAZER MONDESIR, MITCH MONDESIR,

and ANNIESHA MONDESIR, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MICHELINE HENRY is a resident of Florida.

3. Plaintiff EL'LIAZER MONDESIR is a resident of Florida.

4. Plaintiff MITCH MONDESIR is a resident of Florida.

5. Plaintiff ANNIESHA MONDESIR is a resident of Florida.

6. Plaintiff MICHELE HENRY is the mother of Plaintiffs EL'LIAZER MONDESIR,

MITCH MONDESIR, and ANNIESHA MONDESIR.

7. Plaintiff MICHELINE HENRY was born September 15, 1976.

8. Plaintiff ELLIALER MONDESIR was born June 1, 1993.
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9. Plaintiff MITCH MONDESIR was born September 26, 1994.

10. Plaintiff ANNIESHA MONDESIR was born July 17, 1998.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 79 Harvey Project, St. Croix, United

States Virgin Islands.

12. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 79 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit.
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20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century. Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the s?le of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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38. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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48. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested *and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments.
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58. Specifically, Plaintiff MICHELINE HENRY suffered from skin rashes and

bronchitis.

59. Plaintiff EL'LIAZER MONDESIR suffered from skin rashes and sinus infections

and issues.

60. Plaintiff MITCH MONDESIR suffered from skin rashes and bronchitis.

61. Plaintiff ANNIESHA MONDESIR suffered from skin rashes and head/scalp

fungus infection causing hair loss.

62. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

63. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

64. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

65. During this time of cleanup, ail Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.
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89. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St Croix
Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiting the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

93. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Horny in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Homy court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

102. Residential communities are also located just north of the refinery.
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103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of all Defendants constitute a public nuisance.
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109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

110. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. All Defendants' actions constitute a private nuisance and/or a trespass.

114. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

128. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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129. For decades,

area and that

water.

130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132: Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

Defendants have understood that St. Croix is a hurricane -prone

local residents rely on cisterns as their primary source of drinking
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action,.as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery rof "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

165. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for theft "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

170. Before Hurricane Georges, V1CZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

179. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: 8 (cf

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MICHELINE HENRY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MICHELINE HENRY

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC



Micheline Henry, et al. v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 38

VERIFICATION

I, EL'LIAZER MONDESIR, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EL'LIAZER MONDESIR

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, MITCH MONDESIR, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MITCH MONDESIR

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, ANNIESHA MONDESIR, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ANNIESHA MONDESIR

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GRISELLE BOULOGNE CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff GRISELLE BOULOGNE, by and through her undersigned counsel, files

her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GRISELLE BOULOGNE is a resident of Lakeland, Florida.

3. Plaintiff was born September 20, 1986.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 114 Estate Profit, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 114 Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2000.
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6. Plaintiff was a member of the Hentyl class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 114 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Griselle Boulogne v. St Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 3

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities, The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye



Griselle Boulogne v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.



Griselle Boulogne v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 114 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash and red, itchy eyes as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation
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82. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and
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continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[apt persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance



Griselle Boulogne v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.

100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,
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Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.
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114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.
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121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the
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Plaintiff to suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.

133. Before Hurricane Georges, Defendant Glencore owned and operated the
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alumina refinery.

134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and her property.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

140. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and her property.

141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

146. SCRG owned and/or operated the alumina refinery.

147. SCRG failed to properly store and/or secure bauxite, red mud, related
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particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of
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physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where
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there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her
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cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust) in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red
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dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show
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that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including
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cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. R. q.7,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GRISELLE BOULOGNE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

GRISELLE BOULOGNE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LILLIAN ALOYO CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff LILLIAN ALOYO, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LILLIAN ALOYO is a resident of Sanford, Florida.

3. Plaintiff was born April 27, 1976.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 136 Estate Profit, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 136 Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2000.
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6. Plaintiff was a member of the Henryl class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 136 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of 

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 136 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash, allergies and hives as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation
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82. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and
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continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "rain persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance
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98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.

100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,
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Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.
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114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.
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121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the
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Plaintiff to suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

. 131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.

133. Before Hurricane Georges, Defendant Glencore owned and operated the



Lillian Aloyo v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 23

alumina refinery.

134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

140. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff's and her property.

141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiffs and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

146. SCRG owned and/or operated the alumina refinery.

147. SCRG failed to properly store and/or secure bauxite, red mud, related
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particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT



Lillian Aloyo v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 26

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of
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physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where
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there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her
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cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red
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dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show
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that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including
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cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LILLIAN ALOYO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LILLIAN ALOYO

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

RUTH REYES HERNANDEZ, LUIS MORALES,
RUTH MARTINEZ, HECTOR MARTINEZ,
CARLOS FLORES and MARLON FLORES,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
flIda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs RUTH REYES HERNANDEZ, LUIS MORALES, RUTH MARTINEZ,

HECTOR MARTINEZ, CARLOS FLORES and MARLON FLORES, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff RUTH REYES HERNANDEZ is a resident of St. Croix, Virgin Islands.

3. Plaintiff LUIS MORALES is a resident of St. Croix, Virgin Islands.

4. Plaintiff RUTH MARTINEZ is a resident of Pennsylvania.

5. Plaintiff HECTOR MARTINEZ is a resident of St. Croix, Virgin Islands.

6. Plaintiff CARLOS FLORES-is a resident of St. Croix, Virgin Islands.

7. Plaintiff MARLON FLORES is a resident of Brandon, Florida.
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8. Plaintiffs RUTH REYES HERNANDEZ and LUIS MORALES are the parents of

Plaintiffs RUTH MARTINEZ, HECTOR MARTINEZ, CARLOS FLORES and

MARLON FLORES.

9. Plaintiff RUTH REYES HERNANDEZ was born August 1, 1965.

10. Plaintiff LUIS MORALES was born August 10, 1956.

11. Plaintiff RUTH MARTINEZ was born January 6, 1984.

12. Plaintiff HECTOR MARTINEZ was born December 29, 1985.

13. Plaintiff CARLOS FLORES was born April 30, 1987.

14. Plaintiff MARLON FLORES was born July 27, 1989.

15. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 52 Harvey Project, St. Croix, United

States Virgin Islands.

16. Plaintiff RUTH REYES HERNANDEZ has continuously resided at No. 52 Harvey

Project from 1997 to date.

17. Plaintiff LUIS MORALES continuously resided at No. 52 Harvey Project at the

time of Hurricane Georges and until he moved to No. 103 Barren Spot where he

resides today.

18. Plaintiff RUTH MARTINEZ was a minor at the time of Hurricane Georges and

continuously resided at No. 52 Harvey Project from 1997 until 2000.

19. Plaintiff HECTOR MARTINEZ was a minor at the time of Hurricane Georges and

has continuously resided at NO7 52 Harvey Project from 1997 to date.
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20. Plaintiff CARLOS FLORES was a minor at the time of Hurricane Georges and

continuously resided at No. 52 Harvey Project from 1997 until 2006.

21. Plaintiff MARLON FLORES was a minor at the time of Hurricane Georges and

continuously resided at No. 52 Harvey Project from 1997 until 2012.

22. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 52 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

23. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

25. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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26. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

27. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

28. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

29. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

30. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.
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31. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

32. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

33. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

34. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.



Ruth Reyes Hernandez, et al. v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 6

35. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

36. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

37. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

38. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

39. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

40. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

41. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

42. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

43. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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44. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

45. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

46. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

47. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

48. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

49. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

50. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

51. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

52. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.
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53. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

54. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

55. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

56. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

57. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

58. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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59. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

60. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

61. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

62. Hurricane Georges struck St. Croix on September 21, 1998.

63. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red du§t swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

64. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

65. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

66. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

67. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

68. Specifically, Plaintiff RUTH REYES HERNANDEZ suffered from red, itchy eyes.

69. Plaintiff LUIS MORALES suffered from red, itchy eyes.

70. Plaintiff RUTH MARTINEZ suffered from skin rashes.
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71. Plaintiff HECTOR MARTINEZ suffered from red, itchy eyes.

72. Plaintiff CARLOS FLORES suffered from red, itchy eyes.

73. Plaintiff MARLON FLORES suffered from red, itchy eyes and asthma.

74. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

75. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

76. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

77. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

78. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

79. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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80. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

81. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

82. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

83. Plaintiffs were forced to obtain potable water and incur the expense, thereof

84. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

85. The refinery ceased operations in approximately 2002.

86. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

87. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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88. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

89. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

90. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

91. In reality, they failed to do so and failed to disclose this to SCRG.

92. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

93. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

94. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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95. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

96. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

97. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

98. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

99. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

100. SCRG did nothing to remove that asbestos for some three (3) years.

101. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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102. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 52 Harvey Project to this date any

time there is a strong wind or the red dust piles are worked on.

103. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 52 Harvey Project and contaminate their cistern

and vegetation.

104. As a result, red dust continues to blow into No. 52 Harvey Project and cause

damage to the personal and real property of Plaintiffs RUTH REYES

HERNANDEZ and HECTOR MARTINEZ who continue to reside at No. 52

Harvey Project and those plaintiffs continue to inhale defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

105. As a result, red dust continues to blow into 103 Barren Spot and cause damage

to the personal and real property of Plaintiffs LUIS A. MORALES who continues

to reside at No. 103 Barren Spot and who continues to inhale defendants'

industrial waste. Plaintiff also suffered from emotional distress and anxiety as a

result of damage to his real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
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106. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

107. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

108. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Horny v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

109. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,



Ruth Reyes Hernandez, et al. v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 19

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

110. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

111. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

112. Plaintiffs did not opt out of the Henry class.

113. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

114. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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115. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

116. Plaintiffs repeat and re -allege each allegation of Paragraph 1-115 as if set forth

herein verbatim.

117. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

118. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

119. Residential communities are also located just north of the refinery.
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120. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

121. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

122. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

123. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT 11: Public Nuisance

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute a public nuisance.
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126. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

127. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

128. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' actions constitute a private nuisance and/or a trespass.

131. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

132. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

133. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

136. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

137. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

138. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

139. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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140. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

141. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

144. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

145. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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146. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

147. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

148. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

149. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

150. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

151. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

152. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

153. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

156. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. The actions of Defendants constitute negligence that damaged Plaintiffs.

159. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

160. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

161. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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163. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

164. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

168. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

169. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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170. Alcoa and SCA knew

bauxite and red mud

and/or should have known that its failure to secure the

and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

171. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

172. SCRG owned and/or operated the alumina refinery.

173. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

174. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

175. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

176. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

177. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

178. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

179. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolen; ar, 616 F.2d at 90.

180. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

181. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

182. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

183. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

184. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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185. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

186. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

187. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

188. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

189. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

190. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

191. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

192. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

193. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

194. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

195. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

196. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

197. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: 0 (la ((0 BY:
Lee J. o
VI Bar No. 2
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, RUTH REYES HERNANDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this g day ofiaLt ( , 2016

111,,asoalltriasAir 'Y PUBLIC
dirONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, LUIS MORALES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

/frgum-.7,
LUIS MORALES

SUBSCRIBED AND SWORN 0

Before me this day of 51,4 , 2016

A(NUOBLIC
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

My CommissioitLxores
February 13, 2019
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VERIFICATION

I, RUTH MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RUTH MARTINEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, HECTOR MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this (d day of \ 1ALCt t St- , 2016

A it '011 P2
111,2casa.

awn--;
a
Ay ;NNE- V. STANLEY

S
Notary

V
Public

St, Croix, U.S.irgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, CARLOS FLORES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ARLOS FLORES

SUBSCRIBED AND SWORN TO

Before me this 9f day of atiLiS , 2016

OHNE V. STANL
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commissior, Expires February 13, 2019
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VERIFICATION

I, MARLON FLORES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARLON FLORES

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSE M. OLIVO JIMENEZ, RAQUEL F. OLIVO,
ANGELINA OLIVO, NANCY OLIVO AND PABLO
OLIVO

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSE M. OLIVO JIMENEZ, RAQUEL F. OLIVO, ANGELINA OLIVO,

NANCY OLIVO AND PABLO OLIVO, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSE M. OLIVO JIMENEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff RAQUEL F. OLIVO is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff ANGELINA OLIVO is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff PABLO OLIVO is a resident of Massachusetts, United States.

6. Plaintiff NANCY OLIVO is a resident of St. Croix, United States Virgin Islands.

7. Plaintiffs JOSE M. OLIVO JIMENEZ and RAQUEL F. OLIVO are the parents of

ANGELINA OLIVO, NANCY OLIVO and PABLO OLIVO.
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8. Plaintiffs JOSE M. OLIVO JIMENEZ and RAQUEL F. OLIVO were married on

August 24, 1980.

9. Plaintiff JOSE M. OLIVO JIMENEZ was born on January 12, 1960.

10. Plaintiff RAQUEL F. OLIVO was born on December 13, 1957.

11. Plaintiff NANCY OLIVO was born on February 18, 1989.

12. Plaintiff ANGELINA OLIVO was born on September 02, 1985.

13. Plaintiff PABLO OLIVO was born on January 29, 1987.

14. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 92 Estate Profit, St. Croix, United

States Virgin Islands.

15. Plaintiffs JOSE M. OLIVO JIMENEZ, RAQUEL F. OLIVO, ANGELINA OLIVO and

NANCY OLIVO resided at No. 92 Estate Profit at the time of Hurricane Georges

and continuously thereafter up to today.

16. Plaintiff PABLO OLIVO resided at No. 92 Estate Profit at the time of Hurricane

Georges and until 2006.

17. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 92 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

1 Henry v. SL Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating
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enormous mounds of the by-product, bauxite residue, red mud, or red dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").
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38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung down
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the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurrjcane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants
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have concealed this evidence.

59. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 92 Estate

Profit. Plaintiffs had to clean furniture, clothes, appliances and other household

items. Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

61. Plaintiffs suffered from red eyes, skin irritations and skin rashes as a result of

exposure to Defendants' industrial waste.

62. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

67. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.
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68. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

69. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

70. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

71. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

72. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

73. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

74. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

75. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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76. The refinery ceased operations in approximately 2002.

77. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

78. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

79. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

80. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

88. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

90. Upon information SCRG hid the fact that it hack friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.
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91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

93. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 92 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

94. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 92 Estate Profit and contaminated their cistern and

vegetation.

95. As a result, Red Dust continued to blow into No. 92 Estate Profit and cause

damage to the personal and real property of Plaintiffs JOSE M. OLIVO JIMENEZ,

RAQUEL F. OLIVO, NANCY OLIVO and ANGELINA OLIVO who continue to

reside at No. 92 Estate Profit, and Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of exposure to

the released industrial waste, including bauxite.

96. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injury,

mental distress, expenses, damage to their real property and personal
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possessions, mental anguish, pain and suffering and loss of enjoyment of life, a

propensity for medical illness, and a reasonable fear of contracting illness in the

future all of which are expected to continue into the foreseeable future.

97. To this date, Defendants are continuing to expose Plaintiffs JOSE M. OLIVO

JIMENEZ, RAQUEL F. OLIVO, NANCY OLIVO and ANGELINA OLIVO to red dust,

bauxite, asbestos and other particulates and toxic substances. Defendants'

conduct is also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

98. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

99. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain. from allowing said substances

from reaccumulating on the island.

100. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
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Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

101. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

102. Plaintiffs did not opt out of the Henry class.

103. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

104. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

105. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

106. Plaintiffs repeat and re -allege each allegation of Paragraph 1-105 as if set forth

herein verbatim.

107. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

108. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

109. Residential communities are also located just north of the refinery.

110. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

111. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

112. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

113. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. The actions of all Defendants constitute a public nuisance.

116. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

117. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

118. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.
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120. All Defendants' actions constitute a private nuisance and/or a trespass.

121. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

123. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

126. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

127. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other
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particulates from Plaintiffs' neighborhood.

128. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

129. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

130. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

131. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

134. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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135. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

136. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

137. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

138. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

139. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

140. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

141. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to
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blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

142. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

143. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

146. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. The actions of Defendants constitute negligence that damaged Plaintiffs.

149. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

150. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

151. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

152. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

153. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dpsts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

154. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and
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related particulates on the premises or to remove the asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

158. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

159. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

160. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

161. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

162. SCRG owned and/or operated the alumina refinery.

163. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

164. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

165. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

166. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

167. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is



Olivo Jimenez, Jose M. et at v. St. Croix Alumina LLC, et al., Civil No.

VERIFIED COMPLAINT
Page 27

beneficial." See id. at cmt. a.

168. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

169. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

170. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his



Olivo Jimenez, Jose M. et al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 28

proprietary interests." See id. cmt. on subsection 1.

171. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

172. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d P7, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as
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for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

173. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

174. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the
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health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

175. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

176. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

177. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The
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Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

178. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

179. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

180. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

181. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.
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182. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

183. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

184. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

185. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

186. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

187. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: August 3, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSE M. OLIVO JIMENEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

46.00ew
n72 tra :

day of

NNE V. STANLEY
Notary Public

Croix. U.S. Virgin Islands
NP -16-15

My Commission Expires February 13,201E9

JOSE M. OLIVO JIM EZ

2016.
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VERIFICATION

I, RAQUEL F. OLIVO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

IR Li

OHNE V. STANLEY
Notary Public

St. Croix, U.S. V
6-irgin

islands
NP -115

My Commission Expires February 13, 2019

2016.

RAQUEL F. OLIVO
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VERIFICATION

I, NANCY OLIVO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

L1/7'
NANO

SUBSCRIBED AND SWORN TO

Before me this day of Lt , 2016.

V. STANLEY
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

7V ask

Aefl: -f'
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VERIFICATION

I, ANGELINA OLIVO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

Lit\nPmA
NGELINA OLIVO

SUBSCRIBED AND SWORN( TO

Before me this day oftst. 2016.

PUBLIC

ONNE V.. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, PABLO OLIVO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

PABLO OLIVO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUCILLE MITCHELL HENRY CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff LUCILLE MITCHELL HENRY, by and through her undersigned counsel,

files her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUCILLE MITCHELL HENRY is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff was born April 13, 1945.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 20 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 20 Clifton Hill at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of
September 21, 1998, Plaintiff resided in property, specifically No. 20 Clifton Hill,

which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

I Henry v. St. Cmix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore international through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum 'accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remed ate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfieids Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 20 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from

allergies, sinus infections and difficulty breathing due to exposure to Defendants'

industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 20 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs home at No. 20 Clifton Hill and contaminated her cistern and

home.

83. As a result, Red Dust continued to blow into No. 20 Clifton Hill and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 20 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to her real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries



Lucille Mitchell Henry v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 16

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

tap individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap' persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.
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113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiffs home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take
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precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related



Lucille Mitchell Henry v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiffs and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and her property.
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153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

15E The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

- 157. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436k The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her
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property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment" They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage-



Lucille Mitchell Henry v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 32

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refrnery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY
Lee J. o sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUCILLE MITCHELL HENRY, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LUCILLE MITCHELL HENRY

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

LUZ ELENIA CEPEDA, REGALADO CEPEDA,
JR., JOHANNA CEPEDA, REGALADO CEPEDA,
III, REGALADO CEPEDA, IV and ANTONY
CEPEDA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUZ ELENIA CEPEDA, REGALADO CEPEDA, JR., JOHANNA

CEPEDA, REGALADO CEPEDA, III, REGALADO CEPEDA, IV and ANTONY

CEPEDA, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

Plaintiff LUZ ELENIA CEPEDA is a resident of St. Croix, Virgin Islands.

Plaintiff REGALADO CEPEDA, JR. is a resident of St. Croix, Virgin Islands.

Plaintiff JOHANNA CEPEDA is a resident of St. Croix, Virgin Islands.

Plaintiff REGALADO CEPEDA, Ill is a resident of St. Croix, Virgin Islands.

Plaintiff REGALADO CEPEDA, IV is a resident of St. Croix, Virgin Islands.

Plaintiff ANTONY CEPEDA is a resident of St. Croix, Virgin Islands.
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8. Plaintiffs LUZ ELENIA CEPEDA and REGALADO CEPEDA, JR. were married on

September 25, 1986.

9. Plaintiffs LUZ ELENIA CEPEDA and REGALADO CEPEDA, JR. are the parents

of Plaintiffs JOHANNA CEPEDA, REGALADO CEPEDA, III, REGALADO

CEPEDA, IV and ANTONY CEPEDA.

10. Plaintiff LUZ ELENIA CEPEDA was born November 6, 1959.

11. Plaintiff REGALADO CEPEDA, JR. was born December 12, 1957.

12. Plaintiff JOHANNA CEPEDA was born October 28, 1988.

13. Plaintiff REGALADO CEPEDA, III was born July 20, 1990.

14. Plaintiff REGALADO CEPEDA, IV was born October 28, 1991.

15. Plaintiff ANTONY CEPEDA was born February 19, 1995.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 19 Harvey Projects, St. Croix, United

States Virgin Islands.

17. Plaintiff LUZ ELENIA CEPEDA continuously resided at No. 19 Harvey Projects

from 1997 to 2015 when she relocated to No. 6 Harvey Projects, where she

continuously resides to date.

18. Plaintiff REGALADO CEPEDA, JR. continuously resided at No. 19 Harvey

Projects from 1997 to 2015 when he relocated to No. 6 Harvey Projects, where

he continuously resides to date.
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19. Plaintiff JOHANNA CEPEDA was a minor at the time of Hurricane Georges and

continuously resided at No. 19 Harvey Projects from 1997 to 2015 when she

relocated to No. 6 Harvey Projects, where she continuously resides to date.

20. Plaintiff REGALADO CEPEDA, III was a minor at the time of Hurricane Georges

and continuously resided at No. 19 Harvey Projects from 1997 to 2015 when he

relocated to No. 6 Harvey Projects, where he continuously resides to date.

21. Plaintiff REGALADO CEPEDA, IV was a minor at the time of Hurricane Georges

and continuously resided at No. 19 Harvey Projects from 1997 until 2015 when

he relocated to No. 6 Harvey Projects, where he continuously resides to date.

22. Plaintiff ANTONY CEPEDA was a minor at the time of Hurricane Georges and

continuously resided at No. 19 Harvey Projects from 1997 until 2015 when he

relocated to No. 6 Harvey Projects, where he continuously resides to date.

23. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 19 Harvey Projects, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey. Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and



Luz Elenia Cepeda, et al. v. St. Croix Alumina LLC, et al, Civil No.
VERIFIED COMPLAINT
Page 8

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("RSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.



Luz Elenia Cepeda, et at v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

69. Specifically, Plaintiff LUZ ELENIA CEPEDA suffered from red, itchy eyes and

skin rashes.

70. Plaintiff REGALADO CEPEDA, JR. suffered from red, itchy eyes and skin

rashes.

71. Plaintiff JOHANNA CEPEDA suffered from red, itchy eyes and skin rashes.

72. Plaintiff REGALADO CEPEDA, Ill suffered from red, itchy eyes and skin rashes.

73. Plaintiff REGALADO CEPEDA, IV suffered from red, itchy eyes and skin rashes.

74. Plaintiff ANTONY CEPEDA suffered from red, itchy eyes and skin rashes.

75. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

76. Plaintiffs had to purchase water as a result of their cisterns being contaminated.
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77. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

78. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

80. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

81. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

82. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.



Luz Elenia Cepeda, et al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 15

83. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

84. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

85. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

86. The refinery ceased operations in approximately 2002.

87. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

88. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

89. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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90. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.

93. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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99. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

100. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

101. SCRG did nothing to remove that asbestos for some three (3) years.

102. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

103. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 19 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

104. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs' homes at No. 6 Harvey Projects and contaminate their cistern

and vegetation.

105. As a result, red dust continues to blow into No. 6 Harvey Projects and cause

damage to the personal and real property of Plaintiffs LUZ ELENIA CEPEDA,

REGALADO CEPEDA, JR., JOHANNA CEPEDA, REGALADO CEPEDA, Ill,

REGALADO CEPEDA, IV and ANTONY CEPEDA who continue to reside at No.

6 Harvey Projects, and those plaintiffs continue to inhale defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

106. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

107. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.
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D. Related Litigation

108. In 1999, local residents and workers filed a class action ("Henri') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

109. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

110. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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111. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

112. Plaintiffs did not opt out of the Henry class.

113. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

114. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

115. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition
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116. Plaintiffs repeat and re -allege each allegation of Paragraph 1-115 as if set forth

herein verbatim.

117. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

118. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

119. Residential communities are also located just north of the refinery.

120. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

121. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

122. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.
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123. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute a public nuisance.

126. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

127. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

128. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' actions constitute a private nuisance and/or a trespass.
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131. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

132. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

133. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

136. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

137, Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property
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and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

138. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

139. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

140. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

141. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

144. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

145. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

146. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

147. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

148. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

149. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

150. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'
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purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

151. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

152. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

153. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

156. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. The actions of Defendants constitute negligence that damaged Plaintiffs.

159. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

160. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

161. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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162. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

163. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

164. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.
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168. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

169. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

170. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

171. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

172. SCRG owned and/or operated the alumina refinery.

173. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

174. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.
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175. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

176. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

177. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

178. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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179. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

180. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

181. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.



Luz Elenia Cepeda, et at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

182. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).
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183. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securingshelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distressis only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

184. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their
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cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

185. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

186. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

187. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to
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reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

188. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

189. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

190. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the
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surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

191. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.
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192. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

193. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

194. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

195. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

196. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

197. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: (f) tA, BY:
Lee J. R q.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, REGALADO CEPEDA, IV, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

1'GALAD

SUBSCRIBED AND SWORN TO

Before me this day ofat AALSGLSL 2016

ienr,...t
),IRY PURI IC
YVONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13,2019

CEPEDA, IV
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VERIFICATION

I, LUZ ELENIA CEPEDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

C
LUZ ELENIA CEPEDA

SUBSCRIBED AND SWORN TO

Before me this day of atisu , 2016

aalditilistreareser--
P'7"-15-ItELIC

rlitay

-#, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019



Luz Elenia Cepeda, et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 42

VERIFICATION

I, REGALADO CEPEDA, III, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this Ce day ofaLL(set

Y PUBLIC

L."-
()NNE V S- 4%..., Y

Notary Public

St. Croix. U S Virgin ,slands

My Comill , -er.muary 13, 2019

, 2016
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VERIFICATION

I, JOHANNA CEPEDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of GAAS(

ArerARY PUBL
NNE V. STANLEY
Notary Public

St Cr*, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

,2016
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VERIFICATION

I, ANTONY CEPEDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

AnfonYcop-041a9
ANTONY CEPEDA

SUBSCRIBED AND SWORN TO

Before me this q day of OLUsce. , 2016

VONNE
No Public

St Croix,
NP-16-1
US. Wgin Islands

My Commission Expires February
13, 2019
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VERIFICATION

I, REGALADO CEPEDA, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

REG LADO CEPEDA, JR.

SUBSCRIBED AND SWORN TO

Before me this day of att , 2016

Aoria- Arawaiteda
ARY UBLIC

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019



LEE J. ROHN & ASSOCIATES, LLC FIRST SANKCOST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8865

ORDERTHE

OF Superior Court of the Virgin Islands

101-7285/2216
12405

8/9/2016

$**75 00
Seventy -Five and 00/100***

o*******************************************************Irk*********************************

MEMO

Superior Court of the Virgin Islands

Cepeda, Luz Elenia et al v St. Croix Alumina et al
c,

00124050 I:221,67285O: 24to 110181904o

AUTHORIZED SIGNA uRE

DOLLARS

LEE J ROHN 8 ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands
819/2016

Superior Court Fee Re: Verified Complant 75.00

12405

Costs - First Bank Cepeda, Luz Elenia et al v. SL Croix Alumina et 75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

REGINA CINTRON, JOSE MANUEL ACOSTA,
JR., ISUL ERNESTO ACOSTA and ZULEYKA
ACOSTA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs REGINA CINTRON, JOSE MANUEL ACOSTA, JR., ISUL ERNESTO

ACOSTA and ZULEYKA ACOSTA, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff REGINA CINTRON is a resident of St. Croix, Virgin Islands.

3. Plaintiff JOSE MANUEL ACOSTA, JR. is a resident of St. Croix, Virgin Islands.

4. Plaintiff ISUL ERNESTO ACOSTA is a resident of St. Croix, Virgin Islands.

5. Plaintiff ZULEYKA ACOSTA is a resident of St. Croix, Virgin Islands.

6. Plaintiff REGINA CINTRON is the mother of Plaintiffs JOSE MANUEL ACOSTA,

JR., ISUL ERNESTO ACOSTA and ZULEYKA ACOSTA.

7. Plaintiff REGINA CINTRON was born May 17, 1958.

8. Plaintiff JOSE MANUEL ACOSTA, JR. was born February 1, 1988.
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9. Plaintiff ISUL ERNESTO ACOSTA was born May 8, 1990.

10. Plaintiff ZULEYKA ACOSTA was born April 14, 1991.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 102 Estate Profit, St. Croix, United

States Virgin Islands.

12. Plaintiff REGINA CINTRON continuously resided at No. 102 Estate Profit from

1988 until 2001 when she relocated to No. 39 Estate Profit, where she has

continuously resided to date.

13. Plaintiff JOSE ACOSTA, JR. was a minor at the time of Hurricane Georges and

continuously resided at No. 102 Estate Profit from birth until 2001 when he

relocated to No. 39 Estate Profit, where he resided until he relocated to No. 7

Estate Profit, where he continuously resides to date.

14. Plaintiff ISUL ERNESTO ACOSTA was a minor at the time of Hurricane Georges

and continuously resided at No. 102 Estate Profit from 1988 until 2001 when he

relocated to No. 39 Estate Profit, where he has continuously resided to date.

15. Plaintiff ZULEYKA ACOSTA was a minor at the time of Hurricane Georges and

continuously resided at No. 102 Estate Profit from 1988 until 2001 when she

relocated to No. 39 Estate Profit, where he resided until he relocated to No. 145

Harvey Project, where she has continuously resided to date.
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16. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 102 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

62. Specifically, Plaintiff REGINA CINTRON suffered from skin rashes and asthma

that continue to plague her to this day.

63. Plaintiff JOSE MANUEL ACOSTA, JR. suffered from lead poisoning and asthma

that continue to plague him to this day.

64. Plaintiff ISUL ERNESTO ACOSTA suffered from lead poisoning and asthma that

continue to plague him to this day.
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65. Plaintiff ZULEYKA ACOSTA suffered from lead poisoning and asthma that

continue to plague her to this day.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 102 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.
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95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 102 Estate Profit, No. 39 Estate Profit, No. 7

Estate Profit and No. 145 Harvey Project and contaminate their cisterns and

vegetation.

96. As a result, red dust continues to blow into No. 39 Estate Profit, No. 7 Estate

Profit and No. 145 Harvey Project and cause damage to the personal and real

property of Plaintiffs REGINA CINTRON, ISUL ERNESTO ACOSTA, JOSE

MANUEL ACOSTA, JR., ZULEYKA ACOSTA who continue to reside at those

locations and those plaintiffs continue to inhale defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and afterHurricane Georges to red dust
and red mud blown during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located lust north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'



Regina Cintron, et al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 21

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' actions constitute a private nuisance and/or a trespass.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.
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134. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.



Regina Cintron, et al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 26

COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: cl (( 0 ( Ko BY:
Lee J. o Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ISUL ERNESTO ACOSTA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

ilFrr 11-7711r-1IOC

/Notary Public
oix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019

ISUL ERN S rrACOSTA

, 2016
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VERIFICATION

I, ZULEYKA ACOSTA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

-71÷,
LEYKA ACOS

SUBSCRIBED AND SWORN TO

Before me this day of atk_sc,,,,k , 2016

S

argreal
ONNE V. STANLEY

Notary Public
. Croix, U.S Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, JOSE MANUEL ACOSTA, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

adt-o--
JOSE MANUEL AC TA

e,
JR.

SUBSCRIBED AND SWORN TO

Before me this C-tc day of 021).611 , 2016

44WAI _. _seat .iiNNS
%OMB an2

- Ar. _
yrr

Notary Public
roix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, REGINA CINTRON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

REGINA CINTRON

SUBSCRIBED AND SWORN TO

Before me this day ofL, 2016

AWAMVP/
Ilserar PUBLIC

YV bir NE V. STANLEY
Notary Public

St. Croix, U.S.Virgin Islands
NP -16-15

My Cornrrbssior Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

JUAN BERMUDEZ, BEATRICE BERMUDEZ,
JUAN BERMUDEZ, JR. and DEBBIE BERMUDEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JUAN BERMUDEZ, BEATRICE BERMUDEZ, JUAN BERMUDEZ, JR.

and DEBBIE BERMUDEZ, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JUAN BERMUDEZ is a resident of St. Croix, Virgin Islands.

3. Plaintiff BEATRICE BERMUDEZ is a resident of St. Croix, Virgin Islands.

4. Plaintiff JUAN BERMUDEZ, JR. is a resident of St. Croix, Virgin Islands.

5. Plaintiff DEBBIE BERMUDEZ is a resident of St. Croix, Virgin Islands.

6. Plaintiffs JUAN BERMUDEZ and BEATRICE BERMUDEZ were rr(arried on

December 21, 1991.

7. Plaintiffs JUAN BERMUDEZ and BEATRICE BERMUDEZ are the parents of

Plaintiffs JUAN BERMUDEZ, JR. and DEBBIE BERMUDEZ.
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8. Plaintiff JUAN BERMUDEZ was born August 10, 1971.

9. Plaintiff BEATRICE BERMUDEZ was born February 22, 1972.

10. Plaintiff JUAN BERMUDEZ, JR. was born August 6, 1993.

11. Plaintiff DEBBIE BERMUDEZ was born November 11, 1996.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 159 Clifton Hill, St. Croix, United

States Virgin Islands.

13. Plaintiff JUAN BERMUDEZ continuously resided at No. 159 Clifton Hill from 1993

to 1999.

14. Plaintiff BEATRICE BERMUDEZ continuously resided at No. 159 Clifton Hill from

1993 to 1999.

15. Plaintiff JUAN BERMUDEZ, JR. was a minor at the time of Hurricane Georges

and resided at No. 159 Clifton Hill continuously from birth to 1999.

16. Plaintiff DEBBIE BERMUDEZ was a minor at the time of Hurricane Georges and

resided at No. 159 Clifton Hill continuously from birth to 1999.

17. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 159 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned
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subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,
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Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at
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all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

59. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real



Juan Bermudez, et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 12

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

61. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments.

63. Specifically, Plaintiff JUAN BERMUDEZ suffered from constant headaches and

recurring flu and flu -like symptoms for many years.

64. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

65. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.
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C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.
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76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain

and suffering and loss of enjoyment of life a propensity for additional medical

illness, a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.
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94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]It individuals who, as of September 21, 1998 [the date of
Hurricane Georges), resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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99. In 2006, the Homy court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT ll: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of all Defendants constitute a public nuisance.



Juan Bermudez, et aL v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 20

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. All Defendants' actions constitute a private nuisance and/or a trespass.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to, be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red-mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red-mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: Al koliCce BY:
Lee J. Roh sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JUAN BERMUDEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JUAN BER

SUBSCRIBED AND SWORN TO

BeforeBefore me this day of May, 2016

9_4e/wen- _

v.
Notary Public

S roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

1, BEATRICE BERMUDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

BEATRI' E BERMUDEZ

SUBSCRIBED AND SWORN TO

Before me me this day of44ey,-2016

RY PUBLIC

YVp NE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, DEBBIE BERMUDEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

"esseirA-177"-are' r
ARY PUBLIC

V NE V. STANLEY
Notary Public

St. Croix, U.S Virgin Islands
NP -16-15

My CommissIon Lxores February 13, 2019

day of
C&Sf-
, 2016
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VERIFICATION

I, JUAN BERMUDEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of -Ma 2016

, rr
fr- ARY PI IRI IC

E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARILYN JUAREZ PARRILLA, CARMELO
PARRILLA, JR., and EDWIN RODRIGUEZ, JR.

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARILYN JUAREZ PARILLA, CARMELO PARRILLA, JR., and EDWIN

RODRIGUEZ, JR., by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARILYN JUAREZ PARRILLA is a resident of Conyers, Georgia.

3. Plaintiff CARMELO PARRILLA, JR. is a resident of Conyers, Georgia.

4. Plaintiff EDWIN RODRIGUEZ, JR. is a resident of Conyers, Georgia were

husband and wife.

5. Plaintiffs MARILYN JUAREZ PARILLA is the aunt of Plaintiff EDWIN

RODRIGUEZ, JR.

6. Plaintiff MARILYN JUAREZ PARRILLA was born March 31, 1974.

7. Plaintiff CARMELO PARRILLA, JR. was born February 21, 1977.
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8. Plaintiff EDWIN RODRIGUEZ, JR. was born December 31, 1994.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 187 Clifton Hill, Apartment C, St.

Croix, United States Virgin Islands.

10. All Plaintiffs resided at No. 187 Clifton Hill, Apartment C from 1996 to 1999 when

Plaintiffs relocated Florida.

11. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 187 Clifton Hill, Apartment C, which is located in one of the

following six communities adjacent to and downwind from the St. Croix Alumina

Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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32. SCRG has owned and/or operated the refinery from 2002 to the present.
°

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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37. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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47. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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57. Specifically, Plaintiff MARILYN JUAREZ PARRILLA suffered from irritable skin

and allergies.

58. Specifically, Plaintiff CARMELO PARRILLA, JR. suffered from irritable skin and

allergies.

59. Specifically, Plaintiff EDWIN RODRIGUEZ, JR. suffered from irritable skin and

allergies.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded. Plaintiffs also

had to repaint their vehicles because of red dust residue.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. in particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.
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87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain

and suffering and loss of enjoyment of life a propensity for additional medical

illness, a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

91. The initial class in Henry was defined as

[ajll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.



MARILYN JUAREZ PARRILLA, et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 18

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]II persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

100. Residential communities are also located just north of the refinery.
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101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.
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107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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127. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a pad of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: ?la, i( BY:
Lee J. Ro sq
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARILYN JUAREZ PARRILLA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ND SWORN TO

Before me this day of

NOTARY PUBLIC

Qat 2
AREZ PARRILLA

2016.

CHRISTOPHER L THOMAS SR
NOTARY PUBLIC
Douglas County
State of Georgia

My Comm. Expires May 20, 2018
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VERIFICATION

I, CARMELO PARRILLA, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this and day of lt,St , 2016.

OTARY PUBLIC

CARMELO PARRILLA, JR.

SIANDRA BRYANT '

COMM. #2067031
Notary Public  California ,!..3

Contra Costa County -
My Comm. Expires May 4, 2018 /
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VERIFICATION

I, EDWIN RODRIGUEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this, day of

OT PUBL C

, 2016.

EDWIN RO IIEZ,JR.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

JOSE L. CIRILO, MAYRA CIRILO, JOMAYRA A.
CIRILO, and JOSE L. CIRILO, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSE L. CIRILO, MAYRA CIRILO, JOMAYRA A. CIRILO, and JOSE L.

CIRILO, JR., by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSE L. CIRILO is a resident of St. Croix, Virgin Islands.

3. Plaintiff MAYRA CIRILO is a resident St. Croix, Virgin Islands.

4. Plaintiff JOMAYRA A. CIRILO is a resident of St. Croix, Virgin Islands.

5. Plaintiff JOSE L. CIRILO, JR. is a resident of St. Croix, Virgin Islands.

6. Plaintiffs JOSE L. CIRILO and MAYRA CIRILO are the parents of JOMAYRA A.

CIRILO and JOSE L. CIRILO, JR.

7. Plaintiff JOSE L. CIRILO was born October 16, 1964.

8. Plaintiff MAYRA CIRILO was July 12, 1967.

9. Plaintiff JOMAYRA CIRILO was born June 21, 1991.
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10. Plaintiff JOSE L. CIRILO, JR. was born January 22, 1995.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 10A Estate Profit, St. Croix, United

States Virgin Islands.

12. All Plaintiffs, have resided at No. 10A Estate Profit continuously from the time of

Hurricane Georges to date.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 10A Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St Croix Alumina, LLC, Civ, No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was ideptified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa
Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive
dust when winds blew across the alumina refinery or on the frequent occasions
when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red
mud piles. There had also been numerous reports of water causing the erosion
of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is
fugitive emissions from red mud dusting in weather conditions less severe than
hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that
the red -mud piles and the bauxite shed could emit fugitive dusts, and that
emissions from the refinery affected the neighboring residences, the Glencore
Defendants and the Alcoa Defendants recklessly failed to properly prepare for
Hurricane Georges including, but not limited to, failing to secure the bauxite, red
dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.
54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew
huge quantities of red dust consisting of both red mud and bauxite and/other
particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 10B Estate

Profit including cleaning out the cistern. Plaintiffs were deprived of the use of
their real property and this caused emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.
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59. Specifically, Plaintiff JOSE L. CIRILO suffered skin rash.

60. Plaintiff MAYRA CIRILO suffered skin rash and allergies.

61. Plaintiff JOMAYRA CIRILO suffered skin rash and difficulty breathing.

62. Plaintiff JOSE L. CIRILO, JR. suffered skin rash.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this
cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced. Plaintiffs also had to repaint walls which was stained by red dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG,

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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91. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 10A Estate Profit to this date any

time there is a strong wind or the red dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 10A Estate Profit and contaminated their cistern

and vegetation.

93. As a result, red dust continues to blow into No. 10A Estate Profit and cause

damage to the personal and real property of Plaintiffs who continue to reside at

No. 10B Estate Profit, and those Plaintiffs continue to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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95. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

98. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114, Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.
115. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' actions constitute a private nuisance and/or a trespass.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.
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131. The actions of Defendants constitute the intentional infliction of emotional
distress on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and
understood that exposure to bauxite and red mud asbestos and other
particulates presented serious risks to the health and property of thousands of St.
Croix residents. Defendants also understood that the emissions posed serious
threats to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain andfor
flooding, and other physical disturbances could release bauxite, red mud
asbestos and other particulates from the alumina refinery into Plaintiffs'
neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone
area and that local residents rely on cisterns as their primary source of drinking
water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'
neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take
precautions to prevent bauxite, red mud, asbestos and other particulates from
blowing into Plaintiffs' neighborhood.
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137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

14T Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

170. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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184. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOMAYRA A. CIRILO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of L1/4-9 St"'" --1 2016

1.140..ty IA>te4s4t A
`Ii. lnear. .

c ONNE V. SA
Notary Public

St. Croix,
NP-16- 1
U.S Virgin islands

5

My Commissioh___
Expires February 13,2019
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VERIFICATION

I, JOSE L. CIRILO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this b day of

eosaisi

garAlbr ava
Y PUBLIC

Y r E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

JOSE L. R LO

, 2016
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VERIFICATION

I, MAYRA CIRILO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this (lir day of akAe u\S , 2016

Ave,AnkastroM Apretnimi r.

ONNE V. STANLEY
Notary Public

t. Croix, U.S Virgin islands
NP -16-15

My commisem expires February 13, 2019
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VERIFICATION

1, JOSE L. CIRILO, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

AfroSaeWSW
(457r

YVO E V. STANLEY
otary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JUANITO SALDMJA CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JUANITO SALDAlqA, by and through his undersigned counsel, file his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JUANITO SALDAICIA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born September 21, 1957.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 19 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 19 Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2014.
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6. Plaintiff was a member of the Henry, class until it was de -certified. As of

September 21, 1908, Plaintiff resided in property, specifically No. 19 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement fof the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts
. . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property arid can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

poiiutiOn problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud: coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 19 Estate

Profit. Plaintiff had to clean the inside and outside of the home. Plaintiff suffered

from emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

neighborhood cisterns, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

54. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

55. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

56. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

57. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

58. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

59. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,



Juanito Saldaha v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

appliances, furnishings and clothes among other items.

60. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

61. The refinery ceased operations in approximately 2002.

62. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

63. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

64. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

65. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

66. In addition, ALCOA represented that it was abating all asbestos at the refinery at
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the time of the sale to SCRG.

67. In reality, they failed to do so and failed to disclose this to SCRG.

68. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

69. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

70. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

71. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

72. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

73. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

74. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about
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freely.

75. " Upon information SCRG hid the fact that it had friable asbestos not only -from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

76. SCRG did nothing to remove that asbestos for some three (3) years.

77. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

78. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to his

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

79. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after
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Hurricane Georges.

86. In addition to damages for personal injuries and property damages,- the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

81. The initial class in Henry was defined as

[01 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

82. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

83. Plaintiff did not opt out of the Henry class.

84. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

85. In 2006, the Henry court ruled that the class would only remain certified for the
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liability stage of trial, and then the class would be decertified for the damages

stage.

86. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT is Abnormally Dangerous Condition

87. Plaintiff repeats and re -alleges each allegation of Paragraph 1-86 as if set forth

herein verbatim.

88. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

89. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

90. Residential communities are also located just north of the refinery.

91. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust
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and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

92. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

93. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

94. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

95. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. The actions of all Defendants constitute a public nuisance.

97. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,
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peace, comfort, and the enjoyment of private land and public natural resources.

98. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

99. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. All Defendants' actions constitute a private nuisance and/or a trespass.

102. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

103. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

104. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

105. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused
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additional damage to Plaintiff's bodies, real property, and personal property.

107. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

108. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

109. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, and other

property.

110. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, and other property.

111. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, and

other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

112. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

113. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-112 as if set forth
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herein verbatim.

114. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

115. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

116. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

117. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

118. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

119. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

120. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the
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clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

property, even though they knew that hurricane victims .had limited access to

clean drinking water.

121. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

122. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

123. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

124. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

125. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-124 as if set forth
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herein verbatim.

126. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

127. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute negligence that damaged Plaintiff.

130. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

131. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.
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132. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

133. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his properties.

134. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

135. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

136. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

137. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

138. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.
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139. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates et the alumina refinery and

failed to remove asbestos.

140. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

141. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

142. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

143. SCRG owned and/or operated the alumina refinery.

144. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

145. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

146. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.
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147. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

148. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

149. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. a

150. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
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extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moofenaar, 616 F.2d at 90.

151. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

152. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
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distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §,§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

153. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

154. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court
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reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

155. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes; (3) the type of torts at issue

here are sufficiently like a trespass and the illustrations to § 905 to warrant these

remedies even if Plaintiff was not physically injured; and (4) Plaintiff is entitled to

recover for his "discomfort and annoyance" under Restatement § 939 because

the Defendants' damaged or ruined his property, regardless of whether the

Plaintiff recovers in nuisance, negligence, trespass, or any other theory of

liability.

156. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping
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red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

157. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

158. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of fred dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

159. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store
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bauxite or the bauxite residue.

160. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

161. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
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enclose the building, except for using "plastic curtains."

162. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

163. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

164. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it
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didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

165. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

166. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

167. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

168. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for PI

DATED: August 9, 2016 BY:
Lee Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JUANITO SALDANA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

AD-2j- A
JUANITO SALDANA

SUBSCRIBED AND SWORN TO

Before me this day of al.A3j, 61 , 2016.

AR17 PUBLIC
Y ONNE V. STANLEY

Notary Public
St. Croix, U.S Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

nac
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JOSE CABREJA

Plaintiff,

V.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JOSE CABREJA, by and through his undersigned counsel, file his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSE CABREJA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born October 1, 1957.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 616 Estate Barren Spot, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 616 Estate Barren Spot at the time of Hurricane Georges

and continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 616 Estate

Barren Spot, which is located in one of the following six communities adjacent to

and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. in or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern abouet the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 616 Estate

Barren Spot including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the inside and outside of the home, including

repainting walls and roof at considerable expense. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

Plaintiff also experienced rash, depression and difficulty breathing because of

Defendants' industrial waste.
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50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for Many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
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access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud release's, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.
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76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 616 Estate Barren Spot to this date

any time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 616 Estate Barren Spot and contaminated his

cistern and home.

83. As a result, Red Dust continued to blow into No. 616 Estate Barren Spot and

cause damage to the personal and real property of Plaintiff who continue to

reside at No. 616 Estate Barren Spot, and Plaintiff continued to inhale

Defendants' industrial waste. Plaintiff also suffered from emotional distress and

anxiety as a result of damage to his real property and dwelling and as a result of

exposure to the released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LW, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]il individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[all persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and
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precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.
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104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth
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herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further
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exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages A alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.
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126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud: asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the
alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.
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145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm
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Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadill v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
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station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood:contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
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emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the Jame's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436k The court
reasoned:

"The Restatement considers several hours worrying about securingshelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'suggestion that in the absence of physical injury, emotional distressis only compensable if Antilles' conduct was intentional orextremely outrageous is rejected. If appellees only recovereddamages for emotional distress, appellants would be correct inasserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Sinceemotional distress was only a part of the damages awarded, thissection is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"



Jose Cabreja v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 30

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance,negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before
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Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the
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Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSE CABREJA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

OkJOE CABREJA *-
SUBSCRIBED AND SWORN TO

Before me this day of CIAA,3ftcN , 2016.

Y PUBLIC
E V. STANLEY

Notary Public
S .'Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13,2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARCO GARCIA PENA CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff MARCO GARCIA PENA, by and through his undersigned counsel, file

his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARCO GARCIA PENA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born October 11, 1956.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 64 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 64 Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2001.
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6. Plaintiff was a member of the Henry/ class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 64 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001 At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 64 Estate

Profit. Plaintiff had to clean the inside and outside of the home. Plaintiff suffered

from emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

neighborhood cisterns, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

52. Plaintiff suffered skin rash as a result of exposure to Defendants' industrial

waste.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup. Plaintiff had to

dean and repaint walls.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

62. The refinery ceased operations in approximately 2002.

63. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

64. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

65. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

66. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

67. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

68. In reality, they failed to do so and failed to disclose this to SCRG.

69. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

70. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

71. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

72. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

73. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

74. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

75. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos
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from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

76. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

77. SCRG did nothing to remove that asbestos for some three (3) years.

78. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

79. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to his

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

80. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

81. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

82. The initial class in Henry was defined as

lap individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

83. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

84. Plaintiff did not opt out of the Henry class.
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85. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

86. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

87. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

88. Plaintiff repeats and re -alleges each allegation of Paragraph 1-87 as if set forth

herein verbatim.

89. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

90. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and
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precious.

91. Residential communities are also located just north of the refinery.

92. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

93. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

94. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

95. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

96. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-95 as if set forth

herein verbatim.

97. The actions of all Defendants constitute a public nuisance.



Marco Garcia Pena v. St Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 18

98. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

99. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

100. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

101. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. All Defendants' actions constitute a private nuisance and/or a trespass.

103. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

104. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

105. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

106. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-105 as if set forth
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herein verbatim.

107. Defendants' negligently attempted to abate the nuisance of the bauxite and/or -

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

108. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

109. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

110. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, and other

property.

111. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, and other property.

112. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, and

other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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113. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

114. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

116. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

117. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

118. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

119. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

120. Despite this knowledge, Defendants' knowingly and intentionally failed to take
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precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

121. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

property, even though they knew that hurricane victims had limited access to

clean drinking water.

122. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

123. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

124. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

125. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

126. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

128. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

129. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute negligence that damaged Plaintiff.

13t Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

132. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

133. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

134. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his properties.

135. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

136. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

137. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

138. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

139. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

140. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

141. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

142. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

143. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

144. SCRG owned and/or operated the alumina refinery.

145. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

146. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and his property.
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147. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

148. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

149. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

150. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

151. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant4ntended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

152. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

153. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

154. In Kornoff v. Kingsbury Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

155. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

156. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes; (3) the type of torts at issue

here are sufficiently like a trespass and the illustrations to § 905 to warrant these

remedies even if Plaintiff was not physically injured; and (4) Plaintiff is entitled to

recover for his "discomfort and annoyance" under Restatement § 939 because

the Defendants' damaged or ruined his property, regardless of whether the
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Plaintiff recovers in nuisance, negligence, trespass, or any other theory of

liability.

157. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

158. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

159. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

160. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he nevertook into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

161. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

162. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

163. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

164. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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165. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

166. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

167. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

168. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

169. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
, Esq.

VI r No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARCO GARCIA PENA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

C

MA CO GARCIA PENA
SUBSCRIBED AND SWORN TO

Before me this ID day of aue,,,, 2016.

Y PUBLIC

WINE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JULIO A. CARRASQUILLO CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JULIO A. CARRASQUILLO, by and through his undersigned counsel, file

his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JULIO A. CARRASQUILLO is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff was born August 24, 1958.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 67 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 67 Estate Profit at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

Septembet 21, 1998, Plaintiff resided in property, specifically No. 67 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of theVIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts
. . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all 'relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

 particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 67 Estate

Profit. Plaintiff had to clean the inside and outside of the home. Plaintiff suffered

from emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

neighborhood cisterns, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

.52. Plaintiff suffered skin rash, red and itchy eyes as a result of exposure to

Defendants' industrial waste.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup. Plaintiff had to

clean and repaint walls.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

62. The refinery ceased operations in approximately 2002.

63. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

64. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

65. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

66. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

67. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

68. In reality, they failed to do so and failed to disclose this to SCRG.

69. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

70. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

71. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

72. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

73. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

74. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

75. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos
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from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

76. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

77. SCRG did nothing to remove that asbestos for some three (3) years.

78. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

79. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 67 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

80. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 67 Estate Profit.

81. As a result, Red Dust continued to blow into No. 67 Estate Profit and cause

damage to the personal and real property of Plaintiff who continue to reside at

No. 67 Estate Profit, and Plaintiff continued to inhale Defendants' industrial
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waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to his real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

82. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

83. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

84. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

85. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
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activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust; and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

86. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

8T Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

88. Plaintiff did not opt out of the Henry class.

89. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

90. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

91. About two years later, on June 3, 2008, the Henry court decertified the original
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class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

92. Plaintiff repeats and re -alleges each allegation of Paragraph 1-91 as if set forth

herein verbatim.

93. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

94. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

95. Residential communities are also located just north of the refinery.

96. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

97. Defendants knew and understood that there was a high risk that strong winds
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could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

98. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

99. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. The actions of all Defendants constitute a public nuisance.

102. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

103. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &
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(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

104. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

105. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. All Defendants' actions constitute a private nuisance and/or a trespass.

107. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

108. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

109. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

110. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

112. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

113. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

114. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, and other

property.

115. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, and other property.

116. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, and

other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

117. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

118. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.
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120. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

121. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

122. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

123. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

124. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

125. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

property, even though they knew that hurricane victims had limited access to

clean drinking water.
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126. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

127. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

128. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

129. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

130. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants
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owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

132. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

133. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute negligence that damaged Plaintiff.

135. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

136. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

137. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

138. Glencore knew and/or should have known that its failure to secure the bauxite
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and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and his properties.

139. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

140. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

141. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

142. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

143. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

144. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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145. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiffs and his property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

148. SCRG owned and/or operated the alumina refinery.

149. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

150. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

151. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

152. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

153. Plaintiff also specifically alleges that he are entitled to recover under Banks and
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the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

154. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF ToRTs § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. a

155. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

156. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

157. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish
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in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

158. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

159. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
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suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

160. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes; (3) the type of torts at issue

here are sufficiently like a trespass and the illustrations to § 905 to warrant these

remedies even if Plaintiff was not physically injured; and (4) Plaintiff is entitled to

recover for his "discomfort and annoyance" under Restatement § 939 because

the Defendants' damaged or ruined his property, regardless of whether the

Plaintiff recovers in nuisance, negligence, trespass, or any other theory of

liability.

161. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to
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protect the surrounding neighborhoods.

162. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

163. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust) in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

164. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

165. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
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Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

166. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

167. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
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of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

168. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

169. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.
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170. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

171. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

172. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

173. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J. (84/Prr
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JULIO A. CARRASQUILLO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JULIO A. CARRASQ

SUBSCRIBED AND SWORN

Before me this (-) day of QiU & A , 2016.

YVO V. STANLEY
tary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ALFRED E. ASHE CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff ALFRED E. ASHE, by and through his undersigned counsel, files his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ALFRED E. ASHE is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born January 12, 1941.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 160 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 160 Clifton Hill at the time of Hurricane Georges and

continuously thereafter to date.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 160 Clifton Hill,

Henry v, St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands,
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which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17, In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California,

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century AluminurrVaccrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts ... and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In '1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complainedabout fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other



Alfred E. Ashe v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 10

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 160 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including repainting

walls stained by red dust. Plaintiff suffered from emotional distress because he

was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.
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52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,
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appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos
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from Plaintiff until 2010, when DPNR produced documents, indicating the

pFesence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 160 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs home at No. 160 Clifton Hill and contaminated his cistern and

home.

83. As a result, Red Dust continued to blow into No. 160 Clifton Hill and cause

damage to the personal and real property of Plaintiff who continue to reside at
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No. 160 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to his real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry
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plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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93. About two years later, on June 3, 2008, the Henrycourt decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.
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121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as his primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

13t As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.
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133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property
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owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
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the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiffs and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and
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personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical
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endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,
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but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."
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169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite
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with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
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VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ALFRED E. ASHE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this (C-4) day of CitASCk

dal
JArtie

Aitii
NE V. STA
Notary Public

n Islands
St. Crobt, U.S. Virgi

NP-16-15

my Commission
Expires February 13, 2019

MB

ALFRED E. E. AS E

, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

VICTOR MANUEL CARRASQUILLO

v.

Plaintiff,

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff VICTOR MANUEL CARRASQUILLO, by and through his undersigned

counsel, file his Verified Complaint and respectfully represent to the Court as follows:

This1. Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VICTOR MANUEL CARRASQUILLO is a resident of St. Croix, United

States Virgin Islands.

3. Plaintiff was born August 21, 1955.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 67B Estate Profit, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 67B Estate Profit at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

 September 21, 1998, Plaintiff resided in property, specifically No. 67B Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business'in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.



Victor Manuel Carrasquillo v. St Croix Alumina LW, et at, Civil No.
VERIFIED COMPLAINT
Page 4

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencdre International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns (of eyes], especially when

wet," can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as
high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the
refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the
sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control



Victor Manuel Carrasquillo v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 8

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of.Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 67B Estate

Profit. Plaintiff had to clean the inside and outside of the home. Plaintiff suffered

from emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

neighborhood cisterns, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

52. Plaintiff suffered skin rash, red and itchy eyes arid diarrhea as a result of

exposure to Defendants' industrial waste.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to
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clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

62. The refinery ceased operations in approximately 2002.

63. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

64. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

65. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

66. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same
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and, further, went in after the sale and destabilized the red mud piles.

67. In addition, ALCOA represented that it was abatirig all asbestos at the refinery at

the time of the sale to SCRG.

68. In reality, they failed to do so and failed to disclose this to SCRG.

69. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

70. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

71. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

72. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

73. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

74. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

75. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were pesrmitted to hang and blow about

freely.

76. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

77. SCRG did nothing to remove that asbestos for some three (3) years.

78. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

79. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 67B Estate Profit to this date any

time there is a strong wind or the Red Dust piles are worked on.

80. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 67B Estate Profit.

81. As a result, Red Dust continued to blow into No. 67B Estate Profit and cause

damage to the personal and real property of Plaintiff who continue to reside at

No. 67B Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of
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damage to his real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

82. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

83. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

84. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

85. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

86. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

87. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

88. Plaintiff did not opt out of the Henry class.

89. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

90. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

91. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,
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and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Rein°. . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

92. Plaintiff repeats and re -alleges each allegation of Paragraph 1-91 as if set forth

herein verbatim.

93. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

94. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

95. Residential communities are also located just north of the refinery.

96. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

97. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's
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neighborhood.

98. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

99. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. The actions of all Defendants constitute a public nuisance.

102. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

103. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.
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104. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

105. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. All Defendants' actions constitute a private nuisance and/or a trespass.

107. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

108. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

109. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

110. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

112. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

113. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

114. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiffs home, yard, and other

property.

115. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, and other property.

116. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, and

other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

117. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

118. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

120. For many years before Hurricane Georges hit St. Croix, Defendants knew and
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understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risk's to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

121. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

122. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

123. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

124. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

125. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

property, even though they knew that hurricane victims had limited access to

clean drinking water.

126. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or Misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

127. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

128. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

129. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

130. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

132. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

133. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute negligence that damaged Plaintiff.

135. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

136. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

137. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

138. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his properties.

139. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

140. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

141. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

142. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

143. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

144. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable
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property owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

148. SCRG owned and/or operated the alumina refinery.

149. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

150. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

151. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

152. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

153. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

154. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

155. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See
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Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

156. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

157. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,
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and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

158. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

159. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
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extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

160. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes; (3) the type of torts at issue

here are sufficiently like a trespass and the illustrations to § 905 to warrant these

remedies even if Plaintiff was not physically injured; and (4) Plaintiff is entitled to

recover for his "discomfort and annoyance" under Restatement § 939 because

the Defendants' damaged or ruined his property, regardless of whether the

Plaintiff recovers in nuisance, negligence, trespass, or any other theory of

liability.

161. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.
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162. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the talldst was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

163. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

164. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

165. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue
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disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

166. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

167. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no
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steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

168. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

169. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

170. In prior lawsuits, SCRG learned in or about 2006 that its property contained
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friable asbestos as well as red mud, bauxite and other toxic waste.

171. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

172. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

173. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, VICTOR MANUEL CARRASQUILLO, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this LO day oft AUJ

atiSsaArair
AF., "1"Jscr PUBLIC

YVO V. STANLEY
otary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13,2019

ANI,e4r
VICTOR MANUEL

('% `/

, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUZ ASENCIO DE JESUS CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff LUZ ASENCIO DE JESUS, by and through her undersigned counsel,

files her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUZ ASENCIO DE JESUS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born November 9, 1949.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 29 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 29 Estate Profit at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 29 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG"),

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other
particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
asbestos removal to be "in the range of $20 million" and continued to fail to
correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the
asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,
coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the
red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 29 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff suffered from skin rash, red and itchy eyes as a result to exposure of

Defendants' industrial waste.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

54. Plaintiff had to purchase water as a result of her cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

56. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

57. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

58. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

59. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

60. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

61. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

62. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

63. Plaintiff was forced to obtain potable water and incur the expense, thereof.

64. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

65. The refinery ceased operations in approximately 2002.

66. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

67. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

68. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

69. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

70. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

71. In reality, they failed to do so and failed to disclose this to SCRG.

72. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

73. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

74. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

75. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

76. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

77. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

78. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

79. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

80. SCRG did nothing to remove that asbestos for some three (3) years.

81. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

82. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 29 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

83. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiff's home at No. 29 Estate Profit and contaminated her cistern

and home.

84. As a result, Red Dust continued to blow into No. 29 Estate Profit and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 160 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to her real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

86. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

87. In 1999, local residents and workers filed a class action ("Henri) against all the

Defendants in this case except SCRG in a case styled Homy v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

88. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

89. The initial class in Henry was defined as

lain individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

90. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

91. Plaintiff did not opt out of the Henry class.

92. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

93. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

94. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

95. Plaintiff repeats and re -alleges each allegation of Paragraph 1-94 as if set forth

herein verbatim.

96. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

97. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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98. Residential communities are also located just north of the refinery.

99. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

100. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

101. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

102. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. The actions of all Defendants constitute a public nuisance.

105. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

106. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

107. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. All Defendants' actions constitute a private nuisance and/or a trespass.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

111. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

112. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

113. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-112 as if set forth

herein verbatim.
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114. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

115. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

116. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

117. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

118. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

119. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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120. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

121. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

123. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

124. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

125. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as her primary source of drinking

water.

126. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

127. Despite this knowledge, Defendants' knowingly and intentionally failed to take
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precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

128. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

129. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

130. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

131. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

132. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

133. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

135. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

136. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. The actions of Defendants constitute negligence that damaged Plaintiff.

138. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

139. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

140. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

141. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and her property.

142. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

143. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

144. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

145. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

146. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

147. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

151. SCRG owned and/or operated the alumina refinery.

152. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

153. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.
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154. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

155. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

156. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

157. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

158. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

159. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

160. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A.Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

161. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

162. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

163. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her



Luz Asencio De Jesus v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 30

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

164. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

165. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

166. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

167. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

168. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

169. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

170. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

171. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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172. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

173. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

174. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

175. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

176. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: August 9, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUZ ASENCIO DE JESUS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this tO day of

NE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

7Th

AC 04 , 2016.

(jelL'UZ ASENCIO DE JESUS
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CATHERINE MORAIN, individually and as
personal representative of SHARON MITCHELL
(Deceased), JENNIFER MITCHELL, JULIAN
MORTON, JR. and NYASHA MORTON

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CATHERINE MORAIN, individually and as the personal representative

of SHARON MITCHELL (Deceased), JENNIFER MITCHELL, JULIAN MORTON, JR.

and NYASHA MORTON, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CATHERINE MORAIN is a resident of St. Croix, United States Virgin

Islands.

3. SHARON MITCHELL (Deceased) was a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff JENNIFER MITCHELL is a resident of Brandon, Florida.

5. Plaintiff JULIAN MORTON, JR. is a resident of Orlando, Florida.
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6. Plaintiff NYASHA MORTON is a resident of St. Croix, US Virgin Islands.

7. Plaintiff CATHERINE MORAIN is the mother of SHARON MITCHELL and

Plaintiff JENNIFER MITCHELL and grandmother of Plaintiffs JULIAN MORTON,

JR. and NYASHA MORTON.

8. Plaintiff CATHERINE MORAIN was born November 20, 1945.

9. SHARON MITCHELL was born January 3, 1972.

10. Plaintiff JENNIFER MITCHELL was born June 26, 1977.

11. Plaintiff JULIAN MORTON, JR. was born March 16, 1990.

12. Plaintiff NYASHA MORTON was born October 5, 1996.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 455 Estate Strawberry Hill/La Reine,

St. Croix, United States Virgin Islands.

14. Plaintiffs CATHERINE MORAINE resided at No. 455 Estate Strawberry Hill/La

Reine at the time of Hurricane Georges and continually to date.

15. Plaintiffs JENNIFER MITCHELL resided at No. 455 Estate Strawberry Hill/La

Reine at the time of Hurricane Georges and until 2012.

16. Plaintiffs JULIAN MORTON, JR. and NYASHA MORTON resided at No. 455

Estate Strawberry Hill/La Reine at the time of Hurricane Georges and until 2014.

17. SHARON MITCHELL resided at No. 455 Estate Strawberry Hill/La Reine at the

time of Hurricane Georges and until 2014 when she passed away.
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18. Each individual Plaintiff was a member of the Henry'. class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 455 Estate Strawberry Hill/La Reine, which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

19. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

21. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

23. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

24. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

25. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

26. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

2T Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic
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decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

28. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

29. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

30. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

31. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

32. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

33. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

34. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

35. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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36. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

37. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

38. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

39. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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40. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

41. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

42. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

43. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

44. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

45. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

46. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

47. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

48. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.
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49. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

50. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

51. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

52. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

53. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

54. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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55. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

56. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

57. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

58. Hurricane Georges struck St. Croix on September 21, 1998.

59. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

60. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

61. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

62. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

64. Specifically, Plaintiff CATHERINE MORAIN suffered from skin rash.

65. Specifically, SHARON MITCHELL suffered from skin rash.

66. Specifically, Plaintiff JENNIFER MITCHELL suffered from skin rash.

67. Specifically, Plaintiff JULIAN MORTON, JR. suffered from skin rash.
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68. Specifically, NAYASHA MORTON suffered from skin rash.

69. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

70. Plaintiffs had to purchase water as a result of their cistern being contaminated.

71. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

72. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

73. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

74. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

75. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

76. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

77. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

78. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

79. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

80. The refinery ceased operations in approximately 2002.

81. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

82. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

83. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

84. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

85. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

86. In reality, they failed to do so and failed to disclose this to SCRG.

87. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

88. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

89. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

90. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

91. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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92. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

93. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

94. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

95. SCRG did nothing to remove that asbestos for some three (3) years.

96. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

97. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 455 Estate Strawberry Hill/La Reine

to this date any time there is a strong wind or the red dust piles are worked on.
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98. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 455 Estate Strawberry Hill/La Reine and

contaminated their cistern and vegetation.

99. As a result, red dust continued to blow into No. 455 Estate Strawberry Hill/La

Reine, caused damage to the personal and real property of Plaintiff CATHERINE

MORAIN, who continued to reside in the affected area, No. 455 Estate

Strawberry Hill/La Reine and she continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

100. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

101. To this date, Defendants are continuing to expose Plaintiff CATHERINE MORAIN

to red dust, bauxite, asbestos and other particulates and toxic substances.
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Defendants' conduct is also continuing to prevent Plaintiff CATHERINE MORAIN

from freely enjoying their properties.

D. Related Litigation

102. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

103. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

104. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown'during Hurricane Georges.

105. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

106. Plaintiffs did not opt out of the Henry class.

107. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

108. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

109. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

110. Plaintiffs repeat and re -allege each allegation of Paragraph 1-109 as if set forth

herein verbatim.

111. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

112. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

113. Residential communities are also located just north of the refinery.

114. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

115. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

116. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

117. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. The actions of Defendants constitute a public nuisance.

120. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

121. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

122. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' actions constitute a private nuisance and/or a trespass.

125. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

127. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

130. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

131. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

132. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

133. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

134. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

135. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.
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137. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

138. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

139. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

140. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

141. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

142. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.



CATHERINE MORAIN, et. aL v. SL Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 25

143. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

144. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

145. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

146. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

147. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

150. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

151. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-150 as if set forth

herein verbatim.

152. The actions of Defendants constitute negligence that damaged Plaintiffs.

153. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

154. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

155. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

157. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

158. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

159. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

160. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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161. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

162. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

163. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

164. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

165. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

166. SCRG owned and/or operated the alumina refinery.

167. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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168. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

169. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

170. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

171. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

172. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

173. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

174. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

175. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

176. in Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

177. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

178. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

179. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

180. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

181. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

182. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

183. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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184. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

185. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

186. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

187. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

188. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

189. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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190. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

191. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: g

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIL S, LLC
Attorneys for Plainti

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CATHERINE MORAIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SaftrInnrine 4n0-
CATHERINE MORAIN

SUBSCRIBED AND SWORN TO

Before me this tO day of Ci01/45(kcIA- , 2016.

,l0%147vOTARY
 UBLIC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February
13, MIS
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VERIFICATION

I, CATHERINE MORAIN as personal representative of the estate of SHARON

MITCHELL, being fully sworn, state that I have read the allegations contained in the

foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best

of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to

file this lawsuit on my behalf,

6,,A in_ GA_AlAifirtnAn-a
CATHERINE MORAIN as personal representative
of the Estate SHARON MITCHELL

Before me this cy -N day of alkSt.kcik 2016.

art,-,FONW
tiAr IJ ATEEY/ Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, JENNIFER MITCHELL, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the fads

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

eThtaQ
lFER MITCHELL

SUBSCRIBED AND SWORN TO

/
Before me this r - day of itt, , 2016.

DILLON YAGER
NOTARY PUBLIC
STATE OF FLORIDA
Commit FF232266
Expires 5/18/2019
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VERIFICATION

I, JULIAN MORTON, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1 day of

tar
ARY PU?Lwir

, 2016.

BRtTTANY GORDON
NOTARY PUBUC
STATE OF FLORIDA
Comm# FF114769

Expires 4/21/2018
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VERIFICATION

I, NYASHA MORTON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of _

( The

YVONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

IVETTE ROBLES; BENJAMIN ROBLES, SR.,
BENJAMIN ROBLES, JR, JOSE LUIS ROBLES,
ISMAEL ROBLES and ELISEO ROBLES,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs IVETTE ROBLES; BENJAMIN ROBLES, SR., BENJAMIN ROBLES,

JR., JOSE LUIS ROBLES, ISMAEL ROBLES and ELISEO ROBLES, by and through
their undersigned counsel, file their Verified Complaint and respectfully represent to the
Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff IVETTE ROBLES is a resident of St. Croix, Virgin Islands.

3. Plaintiff BENJAMIN ROBLES, SR. is a resident of St. Croix, Virgin Islands.

4. Plaintiff BENJAMIN ROBLES, JR. is a resident of St. Croix, Virgin Islands.

5. Plaintiff JOSE LUIS ROBLES is a resident of St. Croix, Virgin Islands.

6. Plaintiff ISMAEL ROBLES is a resident of St. Croix, Virgin Islands.

7. Plaintiff ELISEO ROBLES is a resident of St. Croix, Virgin Islands.
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8. Plaintiffs IVETTE ROBLES and BENJAMIN ROBLES, SR. were married on

September 28, 1978.

9. Plaintiffs IVETTE ROBLES and BENJAMIN ROBLES, SR. are the parents of

Plaintiffs BENJAMIN ROBLES, JR., JOSE LUIS ROBLES, ISMAEL ROBLES

and ELISEO ROBLES.

10. Plaintiff IVETTE ROBLES was born February 14, 1960.

11. Plaintiff BENJAMIN ROBLES, SR. was born April 24, 1957.

12. Plaintiff BENJAMIN ROBLES, JR. was born November 24, 1979.

13. Plaintiff JOSE LUIS ROBLES was born October 4, 1980.

14. Plaintiff ISMAEL ROBLES was born May 20, 1983.

15. Plaintiff ELISEO ROBLES was born June 2, 1984.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 56 Estate Profit, St. Croix, United

States Virgin Islands.

17. Plaintiff IVETTE ROBLES has continuously resided at No. 56 Estate Profit from

1985 to date.

18. Plaintiff BENJAMIN ROBLES, SR. has continuously resided at No. 56 Estate

Profit from 1985 to date.

19. Plaintiff BENJAMIN ROBLES, JR. continuously resided at No. 56 Estate Profit at

the time of Hurricane Georges until 2003 when he moved to No. 62 Estate Profit.
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Plaintiff subsequently moved back to live with his parents at No. 56 Estate Profit

where he resides to date. At all times relevant, Plaintiff resided within the zone.

20. Plaintiff JOSE LUIS ROBLES was a minor at the time of Hurricane Georges and

continuously resided at No. 56 Estate Profit from 1985 until he relocated to No.

172 Estate Profit, where he resides to date.

21. Plaintiff ISMAEL ROBLES was a minor at the time of Hurricane Georges and

continuously resided at No. 56 Estate Profit from 1985 until he relocated to No.

313 Barren Spot, where he resides to date.

22. Plaintiff ELISEO ROBLES was a minor at the time of Hurricane Georges and

continuously resided at No. 56 Estate Profit from 1985 until he relocated to No.

131 Harvey Project where he resides to date.

23. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 56 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

69. Specifically, Plaintiff BENJAMIN ROBLES, JR. suffered from anxiety.

70. Plaintiff JOSE LUIS ROBLES suffered from an inability to breathe and respiratory

issues that continue to plague him to this day.

71. Plaintiff ISMAEL ROBLES suffered from allergies that continue to plague him to

this day.

72. Plaintiff ELISEO ROBLES suffered from boils and lesions covering his entire

body and skin irritations that continue to plague him to this day.

73. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

74. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

75. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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76. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

77. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

78. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

79. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

80. When Defendants ALCOA and St. Croix Alumina finally began to attempt to
clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

81. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

82. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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83. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
84. The refinery ceased operations in approximately 2002.

85. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

86. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

87. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the
contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
remediation of the red mud piles and red mud releases, which may be (a)
ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
DPNR and SCA and/or VIALCO,"

88. Upon information Defendant ALCOA failed to properly disclose to SCRG all
hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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89. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

90. In reality, they failed to do so and failed to disclose this to SCRG.

91. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

92. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

93. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

94. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

95. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

96. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

97. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

98. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

99. SCRG did nothing to remove that asbestos for some three (3) years.

100. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

101. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 56 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

102. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 56 Estate Profit, No. 172 Estate Profit, No, 313

Barren Spot and No. 131 Harvey Project and contaminate their cistern and

vegetation.
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103. As a result, red dust continues to blow into No. 56 Estate Profit and cause

damage to the personal and real property of Plaintiffs IVETTE ROBLES,

BENJAMIN ROBLES, SR., and BENJAMIN ROBLES, JR. who continue to reside

at No. 56 Estate Profit.

104. As a result, red dust continues to blow into No. 172 Estate Profit and cause

damage to the personal and real property of Plaintiff JOSE LUIS ROBLES who

continues to reside at No. 172 Estate Profit.

105. As a result, red dust continues to blow into No. 313 Barren Spot and cause

damage to the personal and real property of Plaintiff ISMAEL ROBLES who

continues to reside at No. 313 Barren Spot.

106. As a result, red dust continues to blow into No. 131 Harvey Project and cause

damage to the personal and real property of Plaintiff ELISEO ROBLES, and

those plaintiffs continue to inhale defendants' industrial waste.

107. Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
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Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

117. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The
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Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.

122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute a public nuisance.

128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' actions constitute a private nuisance and/or a trespass.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.
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145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

148. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

158. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only



lvette Robles, et al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 37

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, IVETTE ROBLES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of CiAA rk Cok" , 2016

40/01r-:
-0-try1UB IC

YVO N E V. STANLEY
'Pry Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

)
IVETT ROBLES



WPSJIANIg
Notary Public

S Croix, U.S. iVirgin Islands

NP -1615

My Commission
Expires February

13, 2019
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VERIFICATION

I, BENJAMIN ROBLES, SR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of al.k , 2016AeA

raifdetiErfrige<Asa --

NJAMIN ROBLES, SR.
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VERIFICATION

I, BENJAMIN ROBLES, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

3.0

wf,fv-Hp, 
Notary ' U.

oix, U.S. Virgin Islands
NP -16-15

ssion Expires February 13, 2019

2016
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VERIFICATION

I, JOSE LUIS ROBLES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

11;UL /chi a
JOSE IS ROBLES

SUBSCRIBED AND SWORN TO

Before me this day of aA,, , 2016

E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ISMAEL ROBLES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

VONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My COMMiSSIGIT Expires February 13, 2019

ISMAEL ROBLES

, 2016
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VERIFICATION

I, ELISEO ROBLES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

L
Y (NNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commrsstun Expires February 13, 2019

day of , 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MALINA OSCAR CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff MALINA OSCAR, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MALINA OSCAR is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born October 16, 1959.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 180 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 180 Clifton Hill at the time of Hurricane Georges until she

relocated outside the zone in 2008.

6. Plaintiff was a member of the Henn/ class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 180 Clifton Hill,

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin islands.



Malina Oscar v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 2

which is located in one of the following six communities adjacent to and downwind

from the St. Croix Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and

the estates of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages

or injuries as a result of exposure during and after Hurricane Georges to red dust

and red mud blown during Hurricane George. Plaintiff did not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on
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the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.
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22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")
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and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").
27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns
that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of
the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain
it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various



Malina Oscar v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 7

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable,

asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

unencapsulated and/or uncovered
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37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red
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mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were
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visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 180 Clifton

Hill. Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

Plaintiff also suffered from shortness of breath due to exposure to Defendants'

industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

the cisterns of many residents, the primary source of potable water for many

residents of St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

54. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.
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55. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

56. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc. became

stained or damaged by Red Dust.

C. After Hurricane Georges

57. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiff whenever there was a strong wind or work

done on the Red Dust piles.

58. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

59. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiff's homes, appliances,

furnishings and clothes among other items.

60. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

61. The refinery ceased operations in approximately 2002.

62. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
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Glencore, for the investigation and cleanup of the refinery prior to closure.

63. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

64. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

65. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

66. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

67. In reality, they failed to do so and failed to disclose this to SCRG.

68. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiff's home and being inhaled by Plaintiff.

69. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they
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were being exposed.

70. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

71. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

72. SCRG knew that friable asbestos was being blown into Plaintiff's home and being

inhaled by Plaintiff but failed to disclose or warn.

73. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

74. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiff until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

75. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

76. SCRG did nothing to remove that asbestos for some three (3) years.

77. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiff to inhale asbestos and otherwise be exposed
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to asbestos.

78. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

79. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

80. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

81. The initial class in Henry was defined as

[all! individuals who, as of September 21, 1998 [the date of
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Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

82. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust, red

mud, and other particulates during and after Hurricane Georges.

83. Plaintiff did not opt out of the Henry class.

84. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

85. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

86. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

87. Plaintiff repeats and re -alleges each allegation of Paragraph 1-86 as if set forth

herein verbatim.

88. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

89. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

90. Residential communities are also located just north of the refinery.

91. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

92. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

93. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,



Maline Oscar v. St. Croix Alumina LW, of al., Civil No.
VERIFIED COMPLAINT
Page 17

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

94. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

95. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-94 as if set forth

herein verbatim.

96. The actions of all Defendants constitute a public nuisance.

97. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

98. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

99. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

100. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-99 as if set forth

herein verbatim.
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101. All Defendants' actions constitute a private nuisance and/or a trespass.

102. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

103. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

104. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result, Plaintiff

has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

105. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused additional

damage to Plaintiffs bodies, real property, and personal property.

107. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiff's neighborhood and damage Plaintiff and her property.

108. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other
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particulates from Plaintiff's neighborhood.

109. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, and other

property.

110. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiff's home, yard, and other property.

111. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiff's home, yard, and other property,

which caused further damage to such property and further exposed Plaintiff to the

toxic and irritating dusts.

112. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

113. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

115. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

116. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,
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and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiff's neighborhood.

117. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as the primary source of drinking water.

118. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

119. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

120. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

property, even though they knew that hurricane victims had limited access to clean

drinking water.

121. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff

122. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's minds,
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bodies, and property.

123. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff

to suffer from severe emotional distress.

124. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiff, Plaintiff has suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

125. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiff suffered a serious emotional injury.

127. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants
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128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute negligence that damaged Plaintiff.

130. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

131. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

132. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

133. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiff's

neighborhoods and harm Plaintiff's and her property.

134. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiff and her property.

135. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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143. SCRG owned and/or operated the alumina refinery.

144. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

145. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

146. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

147. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

148. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

149. The general rule is that if an actor's negligent conduct causes bodily harm, he is
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also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

150. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

151. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

152. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that
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claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

153. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

154. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000 in

emotional distress, relying on Restatement §§ 904 and 436A. The court reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

155. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses,

including property damage to her home; (3) the type of torts at issue here are



Malina Oscar v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

sufficiently like a trespass and the illustrations to § 905 to warrant these remedies

even if Plaintiff was not physically injured; and (4) Plaintiff is entitled to recover for

her "discomfort and annoyance" under Restatement § 939 because the

Defendants damaged or ruined her property, regardless of whether the Plaintiff

recovers in nuisance, negligence, trespass, or any other theory of liability.

156. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods, but

consciously and with reckless indifference took no reasonable steps to protect the

surrounding neighborhoods.

157, There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

158. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.
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159. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

160. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

161. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-
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portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite-storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

162. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

163. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

164. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

165. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

166. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

167. SCRG knew that those substances repeatedly blew into Plaintiff's home but failed

to warn Plaintiff or attempt to contain the substances.

168. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J. Ro n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MALINA OSCAR, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of CtI1/4A

eth.
areare SI ana_

UB IC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S Virgin Islands
NP ' 6-15

My Commiss.., Apices February 13, 2019

CLIrluvi CAL
MALINA OSCAR

, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EUSTACE PRESCOTT, JOSEPHINE PRESCOTT,
ANNETTE PRESCOTT, STANISLAUS
PRESCOTT, and BRIANNA SCOTLAND

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EUSTACE PRESCOTT, JOSEPHINE PRESCOTT, STANISLAUS

PRESCOTT, ANNETTE PRESCOTT and BRIANNA SCOTLAND, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EUSTACE PRESCOTT is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff JOSEPHINE PRESCOTT is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff ANNETTE PRESCOTT is a resident of St. Croix, United States Virgin

Islands.
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5. Plaintiff STANISLAUS PRESCOTT is a resident of Croix, United States Virgin

Islands.

6. Plaintiff BRIANNA SCOTLAND is a resident of St.Croix, United States Virgin

Islands.

7. Plaintiffs EUSTACE PRESCOTT and JOSEPHINE PRESCOTT are the parents of

ANNETTE PRESCOTT and STANISLAUS PRESCOTT and grandparents of

BRIANNA SCOTLAND.

8. Plaintiffs EUSTACE PRESCOTT and JOSEPHINE PRESCOTT were married

December 12, 1968.

9. Plaintiff EUSTACE PRESCOTT was born on September 29, 1938.

10. Plaintiff JOSEPHINE PRESCOTT was born on March 4, 1925.

11. Plaintiff ANNETTE PRESCOTT was born on August 6, 1972.

12. Plaintiff STANISLAUS PRESCOTT was born March 5, 1962.

13. Plaintiff BRIANNA SCOTLAND was born on October 15, 1995.

14. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 135 Harvey Project, St. Croix, United

States Virgin Islands.

15. All Plaintiffs resided at No. 135 Harvey Project at the time of Hurricane Georges

and continuously thereafter until Dec. 1998.

16. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 135 Harvey Project, which is located in one of the following six communities

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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adjacent to and downwind from the St. Croix Alurhina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally-occurFing ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite
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to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean dp major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knewabout the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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55. Despite their admitted knowledge Mat St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected.the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 135 Harvey
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Project. Plaintiffs suffered from erhotional distress because they were covered in

Defendants' industrial waste.

60. Plaintiffs suffered from skin rashes and itching as a result of exposure to

Defendants' industrial waste.

61. Plaintiff Brianna Scotland suffered from respiratory symptoms as a result of

exposure to Defendants' industrial waste.

62. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

67. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

68. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

69. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges
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70. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

71. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

72. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

73. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

74. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

75. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

76. The refinery ceased operations in approximately 2002.

77. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

78. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control



Prescott, Eustace et al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 13

system to prevent or minimize future releases from the red mud piles into the

environment.

79. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

80. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it
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there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

88. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

90. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injury, mental distress, expenses,

damage to their real property and personal possessions, mental anguish, pain and

suffering and loss of enjoyment of life, a propensity for medical illness, and a
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reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

96. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

97. Plaintiffs herein are former members of the original class in Henry in that, as of
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September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous
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condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

105. Residential communities are also located just north of the refinery.

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth
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herein verbatim.

111. The actions of all Defendants constitute a public nuisance.

112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

113. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. All Defendants' actions constitute a private nuisance and/or a trespass.

117. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

118. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed
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Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

129. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth
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herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.
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148. Glencore Knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.
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155. Alcoa arid SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and.SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distresS, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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166. Mordover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,
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nuisance, and negligence claims arising out of gasoline discharge from USTs).

168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of
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1hysical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and
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'found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud
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dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

.surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.
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178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

182. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee J. R
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EUSTACE PRESCOTT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

ea/ja, AINIAlteraAria ranraw -V."re

Notary Public
t Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

2016.

EUSTACE PRESCOTT
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VERIFICATION

I, JOSEPHINE PRESCOTT, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JOSEPHINE PRESCOTT
SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, STANISLAUS PRESCOTT, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

STANISLAUS PRESCOTT

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, ANNETTE PRESCOTT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

YVO "E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of

UBLIC

, 2016.

TTE PRESCOTT
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VERIFICATION

I, BRIANNA SCOTLAND, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My commis; ,u; LADires February 13, 2019'

J7.76tiauta

2016.

BRIANNA SCOTLAND
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FERNANDO CRISPIN, MERCEDES ROSA,
EDGAR CRISPIN AND CARLOS CRISPIN

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FERNANDO CRISPIN, MERCEDES ROSA, EDGAR CRISPIN AND

CARLOS CRISPIN, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FERNANDO CRISPIN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MERCEDES Rosa is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff EDGAR CRISPIN is a resident of Texas, United States.

5. Plaintiff CARLOS CRISPIN is a resident of St. Croix, United States Virgin Islands.

6. Plaintiffs FERNANDO CRISPIN and MERCEDES ROSA are the parents of

Edgar Crispin and CARLOS CRISPIN.

7. Plaintiffs FERNANDO CRISPIN and MERCEDES ROSA are husband and wife.
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8. Plaintiff FERNANDO CRISPIN was born on August 17, 1954.

9. Plaintiff MERCEDES ROSA was born'on March 3, 1931.

10. Plaintiff EDGAR CRISPIN was born on December 23, 1978.

11. Plaintiff CARLOS CRISPIN was born on November 16, 1984.

12. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 59 Estate Profit, St. Croix, United

States Virgin Islands.

13. Plaintiff FERNANDO CRISPIN resided at No. 59 Estate Profit at the time of

Hurricane Georges and continuously thereafter up to today.

14. Plaintiff MERCEDES ROSA resided at No. 59 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to today.

15. Plaintiff EDGAR CRISPIN resided at. No. 59 Estate Profit at the time of Hurricane

Georges and until 2000.

16. Plaintiff CARLOS CRISPIN resided at No. 59 Estate Profit at the time of Hurricane

Georges and continuously thereafter up to today.

17. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 59 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Courtof the Virgin Islands.
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Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating
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enormous mounds of the by-product, bauxite residue, red mud, or red dust.

24. Defendant Glencore, Ltd., f/k/a as 'Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum tO Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").
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38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung down
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the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants
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have concealed this evidence.

59. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 59 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean furniture, clothes, curtains, appliances, bedding and other

household items, some of which had to be replaced. Plaintiffs had to clean the roof

of the home as well as clean and repaint walls. Plaintiffs suffered from emotional

distress because they were covered in Defendants' industrial waste.

61. Plaintiff FERNANDO CRISPIN suffered with red, itchy eyes as a result of exposure

to Defendants' industrial waste.

62. Plaintiff MERCEDES ROSA suffered with red, itchy eyes and itchy skin, and

developed respiratory symptoms as a result of exposure to Defendants' industrial

waste.

63. Plaintiffs EDGAR CRISPIN and CARLOS CRISPIN suffered with burning eyes and

itchy skin as a result of exposure to Defendants' industrial waste.

64. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.
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66. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

67. Plaintiffs had to purchase water as a result of their cistern being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

69. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

70. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

71. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

72. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

73. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

74. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,



Crispin, Fernando at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT .
Page 13

furnishings and clothes among other items.

75. Defendants havb failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

76. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

77. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

78. The refinery ceased operations in approximately 2002.

79. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

80. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

81. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

82. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from
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Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in' discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

95. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 59 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 59 Estate Profit and contaminated their cistern and

vegetation.

97. As a result, Red Dust continued to blow into No. 59 Estate Profit and cause

damage to the personal and real property of Plaintiffs FERNANDO CRISPIN,

MERCEDES ROSA and CARLOS CRISPIN who continue to reside at No. 59
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Estate Profit, and Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs al's° suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injury,

mental distress, expenses, damage to their real property and personal

possessions, mental anguish, pain and suffering and loss of enjoyment of life, a

propensity for medical illness, and a reasonable fear of contracting illness in the

future all of which are expected to continue into the foreseeable future.

99. To this date, Defendants are continuing to expose Plaintiffs FERNANDO CRISPIN,

MERCEDES ROSA and CARLOS CRISPIN to red dust, bauxite, asbestos and

other particulates and toxic substances. Defendants' conduct is also continuing to

prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

102. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages
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stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of galll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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113. Defendants knew and understood that there was a high risk that strong winds could

blow' bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

119. The actions of all Defendants violated the statutes of the Virgin Islands (including,
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but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. All Defendants' actions constitute a private nuisance and/or a trespass.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

125. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean
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up the bauxite, red mud, and other particulates from both the alumina refinery and

tile nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of all Defendants constitute the intentional infliction of emotional
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distress on Plaintiffs.

136. ' For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos
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and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'
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neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF
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TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48
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(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
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RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area
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"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those
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hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FERNANDO CRISPIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FERNANDO CRISPIN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, MERCEDES ROSA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MERCEDES ROSA

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, EDGAR CRISPIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EDGAR CRISPIN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, CARLOS CRISPIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC

t

CARL0S2tIN
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GISELA RODRIGUEZ, SANTOS RODRIGUEZ,
and JAHSAMIE A. RODRIGUEZ

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs GISELA RODRIGUEZ, SANTOS RODRIGUEZ and JAHSAMIE A.

RODRIGUEZ, by and through their undersigned counsel, file their Verified Complaint

and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GISELA RODRIGUEZ is a resident of Orlando, Florida.

3. Plaintiff SANTOS RODRIGUEZ is a resident of Orlando, Florida.

4. Plaintiff JAHSAMIE A. RODRIGUEZ is a resident of Orlando, Florida.

5. Plaintiffs GISELA RODRIGUEZ and SANTOS RODRIGUEZ are husband and

wife.

6. Plaintiffs GISELA RODRIGUEZ and SANTOS RODRIGUEZ are the parents of

Plaintiff JAHSAMIE A. RODRIGUEZ.

7. Plaintiff GISELA RODRIGUEZ was born August 17, 1959.
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8. Plaintiff SANTOS RODRIGUEZ was born April 12, 1968.

9. Plaintiff JAHSAMIE A. RODRIGUEZ was born October 3, 1996.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 87 Estate Profit, St. Croix, United

States Virgin Islands.

11. All Plaintiffs resided at No. 87 Estate Profit from 1993 to 2012 when they

relocated to Orlando, FL.

12. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 87 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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38. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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48. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

58. Specifically, Plaintiff GISELA RODRIGUEZ suffered from respiratory distress.
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59. Specifically, Plaintiff SANTOS RODRIGUEZ suffered from respiratory distress.

60. Specifically, Plaintiff JAHSAMIE A. RODRIGUEZ suffered from irritable skin/rash.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, mental anguish, pain

and suffering and loss of enjoyment of life a propensity for additional medical
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illness, a reasonable fear of contracting illness in the future all of which are

expected to continue into the foreseeable future.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "WI persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim_

107. The actions of Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.



GISELA RODRIGUEZ, at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 20

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.



GISELA RODRIGUEZ, et at v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 21

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without



GISELA RODRIGUEZ, at aL v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

170, Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,

LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plainti

1c6 BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GISELA RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GISELA RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

1, SANTOS RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SANTOS RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, JAHSAMIE A. RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JAHSAMIE A. RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CARMEN M. RODRIGUEZ CIVIL NO:

Plaintiff,, Red Dust Docket

v. ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
fik/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff CARMEN M. RODRIGUEZ, by and through her undersigned counsel,

files her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARMEN M. RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born August 9, 1960.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 84 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 84 Clifton Hill at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 84 Clifton Hill,

which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Carmen M. Rodriguez v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 3

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited -partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 84 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including repainting

walls stained by red dust. Plaintiff suffered from emotional distress because she

was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from

allergies and coughing due to exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 84 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiff's home at No. 84 Clifton Hill and contaminated her cistern and

home.

83. As a result, Red Dust continued to blow into No. 84 Clifton Hill and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 84 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to her real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[aill individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Pod Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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97. Residential communities are also located just north of the refinery.

- 98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.
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113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take



Carmen M. Rodriguez v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 22

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without



Carmen M. Rodriguez v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 24

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiffs and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.
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153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and 'Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her
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property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red-mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. Ro , sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARMEN M. RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CARMEN M. RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ALBERTHA BONNIE, DANA MARLINA BONNIE,
RAHEEM LORENZO BONNIE, KIMMISHA KING
and KIDDISHA KING,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ALBERTHA BONNIE, DANA MARLINA BONNIE, RAHEEM LORENZO

BONNIE, KIMMISHA KING and KIDDISHA KING, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ALBERTHA BONNIE is a resident of St. Croix, Virgin Islands.

3. Plaintiff DANA MARLINA BONNIE is a resident of New Jersey.

4. Plaintiff RAHEEM LORENZO BONNIE is a resident of St. Croix, Virgin Islands.

5. Plaintiff KIMMISHA KING is a resident of St. Croix, Virgin Islands.

6. Plaintiff KIDDISHA KING is a resident of St. Croix, Virgin Islands.

7. Plaintiff ALBERTHA BONNIE is the mother of Plaintiffs DANA MARLINA

BONNIE, RAHEEM LORENZO BONNIE, KIMMISHA KING and KIDDISHA

KING.
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8. Plaintiff ALBERTHA BONNIE was born June 19, 1974.

9. Plaintiff DANA MARLINA BONNIE was born May 12, 1993.

10. Plaintiff RAHEEM LORENZO BONNIE was born January 4, 1995.

11. Plaintiff KIMMISHA KING was born December 3, 1996.

12. Plaintiff KIDDISHA KING was born December 3, 1996.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 28 Harvey Project, St. Croix, United

States Virgin Islands.

14. Plaintiff ALBERTHA BONNIE continuously resided at No. 28 Harvey Project from

1995 until December of 2000 when she relocated to No. 118 Harvey Project,

where she continuously resides to date.

15. Plaintiff DANA MARLINA BONNIE was a minor at the time of Hurricane Georges

and continuously resided at No. 28 Harvey Project from 1995 until December of

2000 when she relocated to No. 118 Harvey Project. Plaintiff DANA MARLINA

BONNIE moved to New Jersey in 2014.

16. Plaintiff RAHEEM LORENZO BONNIE was a minor at the time of Hurricane

Georges and continuously resided at No. 28 Harvey Project from 1995 until

December of 2000 when he relocated to No. 118 Harvey Project, where he

continuously resides to date.

17. Plaintiff KIMMISHA KING was a minor at the time of Hurricane Georges and

continuously resided at No. 28 Harvey Project from birth until December of 2000
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when she relocated to No. 118 Harvey Project, where she continuously resides

to date.

18. Plaintiff KIDDISHA KING was a minor at the time of Hurricane Georges and

continuously resided at No. 28 Harvey Project from birth until December of 2000

when she relocated to No. 118 Harvey Project, where she continuously resides

to date.

19. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 28 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

' Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin islands.
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22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

61. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

62. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 28 Harvey

Project including cleaning out the cistern. Plaintiffs were deprived of the use of

their real property and this caused them emotional distress and because they

were covered in Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.
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65. Specifically, Plaintiff ALBERTHA BONNIE suffered boils and lesions on her head,

scalp and skin, as well as skin rashes that continue to plague her to this day.

66. Plaintiff DANA MARIANA BONNIE suffered from boils and lesions on her head,

scalp and skin, as well as skin rashes.

67. Plaintiff RAHEEM LORENZO BONNIE suffered from boils and lesions on his

head, scalp and skin, as well as skin rashes.

68. Plaintiff KIMMISHA KING suffered from boils and lesions on her head, scalp and

skin, as well as skin rashes.

69. Plaintiff KIDDISHA KING suffered from boils and lesions on her head, scalp and

skin, as well as skin rashes.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.
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C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.
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82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality, they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and



Albertha Bonnie, et al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 17

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

98. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 28 Harvey Project and No. 118

Harvey Project to this date any time there is a strong wind or the red dust piles

are worked on.

99. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 118 Harvey Project and contaminated their

cistern and vegetation.

100. As a result, red dust continues to blow into No. 118 Harvey Project and cause

damage to the personal and real property of Plaintiffs ALBERTHA BONNIE,

RAHEEM LORENZO BONNIE, KIMMISHA KING and KIDDISHA KING who

continue to reside at No. 118 Harvey Project, and those Plaintiffs continue to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and
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as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

101. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

102. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
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activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

105. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

114. Residential communities are also located just north of the refinery.
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115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute a public nuisance.
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121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

122. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

123. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. Defendants' actions constitute a private nuisance and/or a trespass.

126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

127. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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141. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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151. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.



Albertha Bonnie, et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 28

158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional



Albettha Bonnie, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an



Albertha Bonnie, et al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 35

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

188. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

189. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: c? It Le BY:
Lee J. R sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DANA MARLINA BONNIE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

DANA MARLINA BONNIE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, ALBERTHA BONNIE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

wag Aromanir
iNN r

Notary Public
Croix, U.S. Virgin Islands

NP -16-15

wly Commission Expires February 13,2019

,2016
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VERIFICATION

RAHEEM LORENZO BONNIE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

RA LORENZO BO

SUBSCRIBED AND SWORN TO

Before me this CC day of akk_SCJ, , 2016

RY PUBLIC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, KIMMISHA KING, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this (73-- day ofal.45aQui---

Omer _Ma
4006-tr RY PUBLIC

NINE V. STANLEY
Notary Public

St. Croix. S Virgin Islands

My Ccinc --rruary 13, 2019

2016
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VERIFICATION

I, KIDDISHA KING, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

afffirsa
rerronH, PUBLIC

'1ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CARMELO TORRES, JR.

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff CARMELO TORRES, JR., by and through his undersigned counsel, file

his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARMELO TORRES, JR. is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born July 28, 1975.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 114 Harvey Project, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 114 Harvey Project at the time of Hurricane Georges until

he relocated within the zone to No. 75 Estate Profit in 2012.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 114 Harvey

Project, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the tale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. in or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite, The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates. '

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.



Carmelo Torres, Jr. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 9

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coat dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 114

Harvey Project including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff had to clean the inside and outside of the home. Plaintiff

suffered from emotional distress because he was covered in Defendants'

industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff'also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean 'up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

cc1ndition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 75 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 75 Estate Profit and contaminated his cistern



Carmelo Torres, Jr. v. St Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 15

and home.

83. As a result, Red Dust continued to blow into No. 75 Estate Profit and cause

damage to the personal and real property of Plaintiff who continue to reside at

No. 75 Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to his real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry'} against all the

Defendants in this case except SCRG in a case styled Homy v. St Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of WI persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
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red mud deposited in Plaintiff's neighborhood, such that Defendants caused

 additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

am.
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COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
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trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting-application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. ML Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaint'

DATED: August 9, 2016 BY:
Lee J. Ro , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARMELO TORRES, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

2
CARMELO TORRES, JR

SUBSCRIBED AND SWORN TO

Before me this day of C4- , 2016.

S

Notary Public
Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MIGUELINA SANES FELIX, CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/kta CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff MIGUELINA SANES FELIX, by and through her undersigned counsel,

files her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MIGUELINA SANES FELIX is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff MIGUELINA SANES FELIX was born April 2, 1957.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 123 Estate Profit, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 123 Estate Profit at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of
September 21, 1998, Plaintiff resided in property, specifically No. 123 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-
Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore international through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. in 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not I mited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 123 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including pressure

washing walls. Plaintiff suffered from emotional distress because she was

covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered skin rash

and red, itchy eyes as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to
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remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 123 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiff's home at No. 123 Estate Profit and contaminated her cistern

and home.

83. As a result, Red Dust continued to blow into No. 123 Estate Profit and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 123 Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alpmina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Ali Defendants' actions constitute a private nuisance and/or a trespass.

109. Ail Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been darpaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.
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113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take
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precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related



Miguelina Sanes Felix v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 25

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.
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153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue hece are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her
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property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

 environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire struoture should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery'p investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.



Miguelina Sanes Felix v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 33

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

Lee J. Roh
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MIGUELINA SANES FELIX, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this \ day of auk.

ONNE V. STANLEY
Notary Public

St. Croix. U.S V rqm Islands
110

My Commis_. 'Jo -my 13, 2019

, 2016.

GUELINA SANES FELT
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

HECTOR M. ARROYO, PETRA M. ARROYO,
MARILYN ARROYO AND MARIA C. ARROYO

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs HECTOR M. ARROYO, PETRA M. ARROYO, MARILYN ARROYO AND

MARIA C. ARROYO, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff HECTOR M. ARROYO is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff PETRA M. ARROYO is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff MARILYN ARROYO is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff MARIA C. ARROYO is a resident of Colorado, United States.

6. Plaintiffs HECTOR M. ARROYO and PETRA M. ARROYO are the parents of

MARILYN ARROYO and MARIA C. ARROYO.
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7. Plaintiffs HECTOR M. ARROYO and PETRA M. ARROYO were married on August

25, 1973.

8. Plaintiff HECTOR M. ARROYO was born on July 21, 1952.

9. Plaintiff PETRA M. ARROYO was born on October 23, 1954.

10. Plaintiff MARILYN ARROYO was born on August 15, 1974.

11. Plaintiff MARIA C. ARROYO was born on April 06, 1987.

12. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at 27H Estate Clifton Hill, St. Croix, United

States Virgin Islands.

13. Plaintiff HECTOR M. ARROYO resided at 27H Estate Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

14. Plaintiff PETRA M. ARROYO resided at 27H Estate Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

15. Plaintiff MARILYN ARROYO resided at. 27H Estate Clifton Hill at the time of

Hurricane Georges and until 2001.

16. Plaintiff MARIA C. ARROYO resided at 27H Estate Clifton Hill at the time of

Hurricane Georges and until 2005.

17. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

27H Estate Clifton Hill, which is located in one of the following six communities

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Arroyo Hector M. et. at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on
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the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts ... and

particulates" discharged from the refinery property.
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33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")
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and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various
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conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.



Arroyo Hector M. et. at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red
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mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were
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visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

59. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from 27H Estate

Clifton Hill including cleaning out the cistern and refilling the cistern with usable

water. Plaintiffs had to clean their cars, furniture, clothes, shoes, linens and other

household items, some of which had to be replaced. Plaintiffs had to clean the roof

of the home as well as clean and repaint walls. Plaintiffs suffered from emotional

distress because they were covered in Defendants' industrial waste.

61. Plaintiff HECTOR M. ARROYO suffered from itchy skin, skin rashes and blotches

as a result of exposure to Defendants' industrial waste.

62. Plaintiff PETRA M. ARROYO suffered from itchy skin, skin rashes, blotches, had

allergic reactions and developed respiratory symptoms as a result of exposure to

Defendants' industrial waste.

63. Plaintiff MARILYN ARROYO suffered from itchy skin, skin rashes, blotches and

had allergic reactions as a result of exposure to Defendants' industrial waste.

64. Plaintiff MARIA C. ARROYO suffered from red, itchy eyes, itchy skin, skin rashes,

blotches and had allergic reactions as a result of exposure to Defendants' industrial

waste.
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65. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

66. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

67. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

68. Plaintiffs had to purchase water as a result of their cistern being contaminated.

69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

70. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

71. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

72. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

73. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

74. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allowed those substances to continue to blow about the island and damage

Plaintiffs.

75. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

76. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

77. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

78. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

79. The refinery ceased operations in approximately 2002.

80. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

81. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

82. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the
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Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

83. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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91. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

92. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

93. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

94. SCRG did nothing to remove that asbestos for some three (3) years.

95. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

96. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 27H Estate Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

97. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew
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into Plaintiffs' home at 27H Estate Clifton Hill and contaminated their cistern and

vegetation.

98. As a result, Red Dust continued to blow into 27H Estate Clifton Hill and cause

damage to the personal and real property of Plaintiffs HECTOR M. ARROYO and

PETRA M. ARROYO who continue to reside at 27H Estate Clifton Hill, and

Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also suffered

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of exposure to the released industrial waste, including

bauxite.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injury,

mental distress, expenses, damage to their real property and personal

possessions, mental anguish, pain and suffering and loss of enjoyment of life, a

propensity for medical illness, and a reasonable fear of contracting illness in the

future all of which are expected to continue into the foreseeable future.

100. To this date, Defendants are continuing to expose Plaintiffs HECTOR M. ARROYO

and PETRA M. ARROYO to red dust, bauxite, asbestos and other particulates and

toxic substances. Defendants' conduct is also continuing to prevent Plaintiffs from

freely enjoying their properties.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,
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LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

102. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

103. The initial class in Henry was defined as

[apt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

104. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.



Arroyo Hector M. et at v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 18

105. Plaintiffs did not opt out of the Henry class.

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

107. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

108. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

109. Plaintiffs repeat and re -allege each allegation of Paragraph 1-108 as if set forth

herein verbatim.

110. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
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The natural resources of the Virgin Islands are particularly sensitive and precious.

112. Residential communities are also located just north of the refinery.

113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of all Defendants constitute a public nuisance.



Arroyo Hector M. et aL v. St. Croix Alumina LLC, et al, Civil No.
VERIFIED COMPLAINT
Page 20

119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

120. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

121. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. All Defendants' actions constitute a private nuisance and/or a trespass.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

125. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

126. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth



Arroyo Hector M. et aL v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 21

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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134. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

146. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. The actions of Defendants constitute negligence that damaged Plaintiffs.

152. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained
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the bauxite and/or red mud and or removed the asbestos and other particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

156. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their
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property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

165. SCRG owned and/or operated the alumina refinery.

166. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

167. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials
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to blow into the nearby areas and harm Plaintiffs and their property.

169. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

170. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

171. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that
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result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

174. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron
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moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

175. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court
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reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that
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escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red-mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store
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bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite-storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using
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"plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take
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any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

187. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

189. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Le- ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, PETRA M. ARROYO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

dews:tool
Aspria;Imam

YV. NE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.

PETR .ARROYO
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VERIFICATION

I, HECTOR M. ARROYO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

twealIPSAra- rarrithil----

Notary Public

, February 13, 2019
ICroix,

U.S. Virgin Islands
NP -16-I5

My Commissa bores
. .. _._

2016.

HECTOR M. AR YO
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VERIFICATION

I, MARIA C. ARROYO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 3 day of 1q oda , 2016.

NOTARY PUBLIC

Shelia M. McIntosh
Notary Public - North Carolina

Davidson County
My Commission Expires January 19, 2017
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

YVETTE M.R. BENJAMIN, AKIMA BENJAMIN,
RAYMOND CODRINGTON, ASHEBA BENJAMIN
AND JOSEPH HARRIS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs YVETTE M.R. BENJAMIN, AKIMA BENJAMIN, ASHEBA BENJAMIN,

RAYMOND CODRINGTON AND JOSEPH HARRIS, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff YVETTE M.R. BENJAMIN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff AKIMA BENJAMIN is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff ASHEBA BENJAMIN is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff RAYMOND CODRINGTON is a resident of St. Croix, United States Virgin

Islands.

6. Plaintiff JOSEPH HARRIS is a resident of St. Croix, United States Virgin Islands.
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7. Plaintiff YVETTE M.R. BENJAMIN is the mother of AKIMA BENJAMIN and

ASHEBA BENJAMIN, JOSEPH HARRIS and RAYMOND CODRINGTON.

8. Plaintiff YVETTE M.R. BENJAMIN was born on November 9, 1967.

9. Plaintiff AKIMA BENJAMIN was born on February 17, 1986.

10. Plaintiff ASHEBA BENJAMIN was born on September 4, 1988.

11. Plaintiff JOSEPH HARRIS was born on February 2, 1997.

12. Plaintiff RAYMOND CODRINGTON was born on October 28, 1982.

13. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 53 Harvey Project, St. Croix, United

States Virgin Islands.

14. Plaintiffs YVETTE M.R. BENJAMIN, AKIMA BENJAMIN, ASHEBA BENJAMIN,

RAYMOND CODRINGTON and JOSEPH HARRIS resided at No. 53 Harvey

Project at the time of Hurricane Georges and continuously thereafter from 1996 to

2000.

15. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 53 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal
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dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is
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fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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57. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 53 Harvey

Project. Plaintiffs had to clean furniture, clothes, curtains, bedding, carpets and

other household items. Plaintiffs suffered from emotional distress because they

were covered in Defendants' industrial waste.

59. Plaintiffs suffered from skin irritations, itchy skin and rashes as a result of exposure

to Defendants' industrial waste.

60. Plaintiff Joseph Harris developed respiratory symptoms as a result of exposure to

Defendants' industrial waste.

61. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house because
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of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of
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certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the plant
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blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning
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the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injury, expenses, damage to their

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for medical illness, and a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or
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own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of all Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

112. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. AU Defendants' actions constitute a private nuisance and/or a trespass.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.
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122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates
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presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;
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(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into
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nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into
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Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described
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in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939
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(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the
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plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of
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physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.
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175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't
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aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme
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indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY: ArOlv
Lee . ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, YVETTE M.R. BENJAMIN, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day o ,2016.

YVETTE

-
YVETTE M.R. BE JAMIN
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VERIFICATION

I, AKIMA BENJAMIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

AK

SUBSCRIBED AND SWORN TO

Before me this Cr day ofau5.u4_, 2016.

[ E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13.2019
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VERIFICATION

I, ASHEBA BENJAMIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Alta
, I

ARY PUBLIC

Y NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.

ASHEBA BENJAMIN
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VERIFICATION

I, JOSEPH HARRIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSEPH HARRIS

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, RAYMOND CODRINGTON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

IL
21701°Wa I

AR

YV(NNE V. STANLEY
Notary Public

I My Commission Expires February 13, 2019

St. Croix, U.S. Virgin Islands
NP -16-15

day of

PUBLIC

Z667(//erel 4/-erg
/RAYMOND COp INGTON

2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LAURENCEA L. RICHARDSON

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff LAURENCEA L. RICHARDSON, by and through her undersigned

counsel, files her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LAURENCEA L. RICHARDSON is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff was born January 18, 1939.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 152 Harvey Project, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 152 Harvey Project at the time of Hurricane Georges and

continuously thereafter to date.



Laurencea L. Richardson v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 2

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 152 Harvey

Project, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.



Laurencea L. Richardson v. St Croix Alumina LLC, et al, Civil No.
VERIFIED COMPLAINT
Page 4

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remed ation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter Oa, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 152

Harvey Project including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff had to clean the inside and outside of the home. Plaintiff

suffered from emotional distress because she was covered in Defendants'

industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash, allergies and itchy skin as a result of exposure to Defendants' industrial

waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
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access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.



Laurencea L. Richardson v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 14

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 152 Harvey Project to this date any

time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 152 Harvey Project and contaminated her cistern

and home.

83. As a result, Red Dust continued to blow into No. 152 Harvey Project and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 552 Barren Spot, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]lt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucro x, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and
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precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.
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104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth
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herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiffs home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further
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exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.
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126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.
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145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm
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Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
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station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
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emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"
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under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before
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Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the
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Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIAT S, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. Ro n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LAURENCEA L. RICHARDSON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LAURENCEA L. RICHARDSON

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ESCOLASTICA AYALA, ANDRES AYALA, JR.,
KIARA AYALA AND LUIS AYALA

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ESCOLASTICA AYALA, ANDRES AYALA, JR., KIARA AYALA AND

LUIS AYALA, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ESCOLASTICA AYALA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff ANDRES AYALA, JR. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff KIARA AYALA is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff LUIS AYALA is a resident of St. Croix, United States Virgin Islands.

6. Plaintiff ESCOLASTICA AYALA is the mother of Plaintiffs ANDRES AYALA, JR.,

KIARA AYALA and LUIS AYALA.
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7. Plaintiff ESCOLASTICA AYALA was born on February 10, 1970.

8. Plaintiff ANDRES AYALA, JR. was born on March 11, 1993.

9. Plaintiff KIARA AYALA was born on November 17, 1995.

10. Plaintiff LUIS AYALA was born on October 27, 1997.

11. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 36 Harvey Project, St. Croix, United

States Virgin Islands.

12. Plaintiffs ESCOLASTICA AYALA, ANDRES AYALA, JR., KIARA AYALA, and

LUIS AYALA resided at No. 36 Harvey Project at the time of Hurricane Georges

and continuously thereafter from 1997 to 2006.

13. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 36 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.



Ayala, Escolastica at at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can
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cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.
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41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air



Ayala, Escolastica at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 9

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 36 Harvey

Project. Plaintiffs had to clean furniture, clothes, curtains, bedding, and other

household items, some of which had to be replaced. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

57. Plaintiffs suffered from red eyes, skin irritations and rashes and developed

respiratory symptoms as a result of exposure to Defendants' industrial waste.

58. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,
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furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same
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and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that



Ayala, Escolastica at al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 14

unencapsulated asbestos fibers were permitted to hang and blow about freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injury, expenses, damage to their

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for medical illness, and a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
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neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of all Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

109. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof
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COUNT Ill: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. All Defendants' actions constitute a private nuisance and/or a trespass.

113. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

114. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats
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to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to



Ayala, Escolastica at at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 21

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the'

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting fromthe

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury
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when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate
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division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT

(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,
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regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take
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any steps to secure the red mud. The Refinery covered the bausxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY
Lee J. Ro , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ESCOLASTICA AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thisCr day o

N V. STANLEY
Notary Public

S . Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.

ESCOLASTICA AY
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VERIFICATION

I, ANDRES AYALA, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thisCr day ofatil 2016.

strwir
4,virrARY P BLIC

YVONNE V. STANLEY
Notary Public

1_, Commission Expires February 13, 2019

St. Croix, U.S. Virgin Islands
NP -16-15
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VERIFICATION

I, KIARA AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this br day of

Y PUBLIC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016.
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VERIFICATION

I, LUIS AYALA, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this cr day of

4.4%IIIIIIIIIIMnlo,le412
ae

TM.

I NN /V. STANLEY
Mary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

UBLIC

2016.

LUIS
-

LUIS AY
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JESSICA LOCKHART, LATOYA JOSEPH, CIVIL NO:
ANDERSON JOSEPH AND RYAN ARCHIBALD

Red Dust Docket
Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE,
LTD. f/k/a CLARENDON, LTD., CENTURY
ALUMINUM COMPANY, and ST. CROIX
RENAISSANCE GROUP, LLLP

Defendants.

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JESSICA LOCKHART, LATOYA JOSEPH, ANDERSON JOSEPH AND

RYAN ARCHIBALD, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JESSICA LOCKHART is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff LATOYA JOSEPH is a resident of Georgia, United States.

4. Plaintiff ANDERSON JOSEPH is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff RYAN ARCHIBALD is a resident of St. Croix, United States Virgin Islands.

6. Plaintiff JESSICA LOCKHART is the mother of LATOYA JOSEPH, ANDERSON

JOSEPH and RYAN ARCHIBALD.
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7. Plaintiff JESSICA LOCKHART was born on October 24, 1966.

8. Plaintiff LATOYA JOSEPH Was born May 22, 1989.

9. Plaintiff ANDERSON JOSEPH was born September 27, 1992.

10. Plaintiff RYAN ARCHIBALD was born January 26, 1988.

11. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 30 Harvey Project, St. Croix, United

States Virgin Islands.

12. Plaintiffs JESSICA LOCKHART and RYAN ARCHIBALD resided at No. 30 Harvey

Project at the time of Hurricane Georges and continuously thereafter until Nov.

2015.

13. Plaintiff LATOYA JOSEPH resided at No. 30 Harvey Project at the time of

Hurricane Georges and continuously thereafter until 2007.

14. Plaintiff ANDERSON JOSEPH resided at No. 30 Harvey Project at the time of

Hurricane Georges and continuously thereafter until 2014.

15. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 30 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Vii:gin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and bums [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal
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dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is
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fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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57. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 30 Harvey

Project. Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

59. Plaintiff JESSICA LOCKHART suffered from nosebleeds as a result of exposure

to Defendants' industrial waste.

60. Plaintiff LATOYA JOSEPH suffered from a skin rash as a result of exposure to

Defendants' industrial waste.

61. Plaintiff RYAN ARCHIBALD suffered from skin irritations and developed

respiratory symptoms as a result of exposure to Defendants' industrial waste.

62. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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67. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

68. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

69. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

70. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

71. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

72. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

73. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

74. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

75. Alcoa and SCA retained responsibility for red mud or bauxite releases during
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Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

76. The refinery ceased operations in approximately 2002.

77. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

78. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

79. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

80. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.
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83. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

88. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

90. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

93. The Red Dust continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 30 Harvey Project any time there is a

strong wind or the Red Dust piles are worked on.

94. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 30 Harvey Project Profit Hills and contaminated their

cistern and vegetation.

95. As a result, Red Dust continued to blow into No. 30 Harvey Project and cause

damage to the personal and real property of Plaintiffs JESSICA LOCKHART and

RYAN ARCHIBALD who continued to reside at No. 30 Harvey Project, and

Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also suffered

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of exposure to the released industrial waste, including

bauxite.

96. As a result of Defendants' conduct before, during and after Hurricane Georges,
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Plaintiffs suffered and continue to suffer physical injury, expenses, damage to their

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for medical illness, and a reasonable fear of

contracting illness in the future all of which are expected to continue into the

foreseeable future.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
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Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "rail' persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The
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Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause
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a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of all Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

116. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. All Defendants' actions constitute a private nuisance and/or a trespass.

120. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and
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other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. AU Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water
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sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and
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other particulates from the alumina refinery into Plaintiffs' neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth
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herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property



Lockhart, Jessica et. at v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is
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also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that
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claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,
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including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive



Lockhart, Jessica at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 31

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
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bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a
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substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.



Lockhart, Jessica et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai

DATED: August 3, 2016 BY:
Lee J. o n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JESSICA LOCKHART , being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

Lockv,a
v JESSICA LOCKHART

SUBSCRIBED AND SWORN TO

Before me this 3 day of au , 2016.

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, LATOYA JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LATOYA JOSEPH

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, ANDERSON JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

Notary Public
St. roix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

day of , 2016.

DERSON JOSEPH
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VERIFICATION

I, RYAN ARCHIBALD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 0 day o

ERkilitAfiLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.

igantil Amin 'be id
RYAN ARCHIBALD
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NORBERTO FELIPE RIVERA

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff NORBERTO FELIPE RIVERA, by and through his undersigned counsel,

files his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NORBERTO FELIPE RIVERA is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff was born June 6, 1959.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 16 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 16 Estate Profit at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 16 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia.SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

Seamed about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 16 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff had difficulty

breathing due to exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust, including repaint the walls stained by red dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 16 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 16 Estate Profit and contaminated his cistern
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and home.

83. As a result, Red Dust continued to blow into No. 16 Estate Profit and cause

damage to the personal and real property of Plaintiff who continue to reside at

No. 16 Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to his real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after.

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]l' individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red Oust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, bealth,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111.By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
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red mud deposited in Plaintiffs neighborhood, such that Defendants. caused

additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as his primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiffs and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use.of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
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trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to
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prevent bauxite from escaping. This prompted. the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
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Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J. Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, NORBERTO FELIPE RIVERA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

NORBERTO FELIPE RIVERA

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

DOROTHY BENJAMIN, ROCHELLE ELIZEE and
MERTANT BENJAMIN,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs DOROTHY BENJAMIN, ROCHELLE ELIZEE and MERTANT

BENJAMIN, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DOROTHY BENJAMIN is a resident of St. Croix, Virgin Islands.

3. Plaintiff ROCHELLE ELIZEE is a resident of St. Croix, Virgin Islands.

4. Plaintiff MERTANT BENJAMIN is a resident of Georgia.

5. Plaintiff DOROTHY BENJAMIN is the mother of Plaintiffs ROCHELLE ELIZEE and

MERTANT BENJAMIN.

6. Plaintiff DOROTHY BENJAMIN was born February 28, 1947.

7. Plaintiff ROCHELLE ELIZEE was born July 21, 1985.

8. Plaintiff MERTANT BENJAMIN was born November 13, 1975.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 46 Estate Profit, St. Croix, United

States Virgin Islands.

10. Plaintiff DOROTHY BENJAMIN has continuously resided at No. 46 Estate Profit

from 1983 to date.

11. Plaintiff ROCHELLE ELIZEE was a minor at the time of Hurricane Georges and

has continuously resided at No. 46 Estate Profit from birth to date.

12. Plaintiff MERTANT BENJAMIN resided at No. 46 Estate Profit at the time of

Hurricane Georges until from 2001.

13. Each individual Plaintiffwas a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 46 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Benajamin, Dorothy, et at v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 3

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit
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21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century'Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ('Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or Operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery Contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and Sf. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.
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44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.-



Benajamin, Dorothy, et at v. St. Croix Alumina LLC, et at., Civil No.
VERIFIED COMPLAINT
Page 10

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house,

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

60. Plaintiffs cleaned the inside and. outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens, etc.

became stained or damaged by red dust and had to be discarded and replaced.

Plaintiffs also had to repaint walls because of red dust stains.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

86. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 46 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

87. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' homes at No. 46 Estate Profit and contaminate their cistern and

vegetation.

88. As a result, red dust continues to blow into No. 46 Estate Profit and cause damage

to the personal and real property of Plaintiffs DOROTHY BENJAMIN and

ROCHELLE ELIZEE who continue to reside at No. 46 Estate Profit and those
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plaintiffs continue to inhale defendants' industrial waste. Plaintiffs also suffered

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

90. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

93. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against.Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, Which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

102. Residential communities are also located just north of the refinery.
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103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of Defendants constitute a public nuisance.
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109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

110. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' actions constitute a private nuisance and/or a trespass.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

128. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.
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130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water,

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed andlor misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.
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141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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148. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is ne impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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165. In Komoff v. Kingsbury Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition



Benajamin, Dorothy, et al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

179. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MERTANT BENJAMIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MERTANT BENJAMIN

SUBSCRIBED AND SWORN TO

Before me this day of
, 2016

NOTARY PUBLIC
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VERIFICATION

I, DOROTHY BENJAMIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ran # 4 de Ift
DORO 'HY BEN AMIN

SUBSCRIBED AND SWORN TO

Before me this ei day of 0 A.A50-S , 2016

ige
Ashare:aairringre.

I t S A LEY
Notary Public

oix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ROCHELLE ELIZEE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ROr HELLE ELISE

SUBSCRIBED AND SWORN TO

Before me this day of a/Ai 0* 2016

iC
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ROSA SOTO, JORGE SOTO, JORGE SOTO, JR.,
ANA ROSA SOTO RAMOS, JEREMY SOTO
RAMOS and JENNIFER SOTO RAMOS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ROSA SOTO, JORGE SOTO, JORGE SOTO, JR., ANA ROSA SOTO

RAMOS, JEREMY SOTO RAMOS and JENNIFER SOTO RAMOS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ROSA SOTO is a resident of St. Croix, Virgin Islands,

3. Plaintiff JORGE SOTO is a resident of St. Croix, Virgin Islands.

4. Plaintiff JORGE SOTO, JR. is a resident of New Jersey.

5. Plaintiff ANA ROSA SOTO RAMOS is a resident of Puerto Rico.

6. Plaintiff JEREMY SOTO RAMOS is a resident of St. Croix, Virgin elands.

7. Plaintiff JENNIFER SOTO RAMOS is a resident of St. Croix, Virgin Islands.

8. Plaintiffs ROSA SOTO and JORGE SOTO were married on October -22, 1984.
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9. Plaintiffs ROSA SOTO and JORGE SOTO are the parents of Plaintiffs JORGE

SOTO, JR., ANA ROSA SOTO RAMOS, JEREMY SOTO RAMOS and

JENNIFER SOTO RAMOS.

10. Plaintiff ROSA SOTO was born June 11, 1965.

11. Plaintiff JORGE SOTO was born October 16, 1960.

12. Plaintiff JORGE SOTO, JR. was born March 7, 1985.

13. Plaintiff ANA ROSA SOTO RAMOS was born April 23, 1987.

14. Plaintiff JEREMY SOTO RAMOS was born May 9, 1989.

15. Plaintiff JENNIFER SOTO RAMOS was born September 15, 1990.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 81 Estate Profit, St. Croix, United

States Virgin Islands.

17. Plaintiff ROSA SOTO has continuously resided at No. 81 Estate Profit from 1982

to date.

18. Plaintiff JORGE SOTO has continuously resided at No. 81 Estate Profit from

1982 to date.

19. Plaintiff JORGE SOTO, JR. was a minor at the time of Hurricane Georges and

continuously resided at No. 81 Estate Profit from 1982 to 2015.

20. Plaintiff ANA ROSA SOTO RAMOS was a minor at the time of Hurricane

Georges and continuously resided at No. 81 Estate Profit from 1982 to 2004.
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21. Plaintiff JEREMY SOTO RAMOS was a minor at the time of Hurricane Georges

and continuously resided at No. 81 Estate Profit from birth to 2007.

22. Plaintiff JENNIFER SOTO RAMOS was a minor at the time of Hurricane Georges

and continuously resided at No. 81 Estate Profit from birth to 2015.

23. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 81 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., Vida as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.
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32. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.



Rosa Soto, et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 6

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.
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54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

69. Specifically, Plaintiff ROSA SOTO suffered from skin rashes, asthma, allergies

and insomnia. Plaintiff ROSA SOTO additionally suffered from severe

depression that continues to plague her to this day due to constantly having to
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clean the red dust from her home and constantly being covered in Defendant's

industrial waste.

70. Plaintiff JORGE SOTO suffered from chest pain, skin rashes and insomnia.

Plaintiff JORGE SOTO additionally suffered from severe depression due to

constantly having to clean the red dust form his home and constantly being

covered in Defendant's industrial waste.

71. Plaintiff JORGE SOTO, JR. suffered from skin rashes, allergies and insomnia.

Plaintiff JORGE SOTO, JR. additionally suffered from depression.

72. Plaintiff ANA ROSA SOTO RAMOS suffered from skin rashes, asthma and

insomnia. Plaintiff ANA ROSA SOTO RAMOS additionally suffered from

depression.

73. Plaintiff JEREMY SOTO RAMOS suffered from skin rashes, severe allergies and

sinuses, asthma and insomnia. Plaintiff JEREMY SOTO RAMOS additionally

suffered from depression.

74. Plaintiff JENNIFER SOTO RAMOS suffered from skin rashes, asthma, allergies

and insomnia. Plaintiff JENNIFER SOTO RAMOS additionally suffered from

depression.

75. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

76. Plaintiffs had to purchase water as a result of their cisterns being contaminated.
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77. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

78. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

80. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

81. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

82. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.
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83. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

84. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

85. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

86. The refinery ceased operations in approximately 2002.

87. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

88. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

89. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and ail

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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90. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.

93. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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99. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

100. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

101. SCRG did nothing to remove that asbestos for some three (3) years.

102. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

103. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 81 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

104. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis



Rosa Soto, et al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 18

blew into Plaintiffs' home at No. 81 Estate Profit and contaminate their cistern

and vegetation.

105. As a result, red dust continues to blow into No. 81 Estate Profit and cause

damage to the personal and real property of Plaintiffs ROSA SOTO and JORGE

SOTO who continue to reside at No. 81 Estate Profit, and those plaintiffs

continue to inhale defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

106. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

107. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.
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D. Related Litigation

108. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

109. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

110. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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111. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

112. Plaintiffs did not opt out of the Henry class.

113. in 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

114. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

115. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

116. Plaintiffs repeat and re -allege each allegation of Paragraph 1-115 as if set forth

herein verbatim.

117. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

118. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

119. Residential communities are also located just north of the refinery.

120. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

121. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

122. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

123. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute a public nuisance.

126. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

127. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

128. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.
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130. Defendants' actions constitute a private nuisance and/or a trespass.

131. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

132. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

133. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

136. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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137. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

138. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

139. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

140. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

141. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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144. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

145. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

146. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

147. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

148. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

149. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

150. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

151. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

152. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

153. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

156. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. The actions of Defendants constitute negligence that damaged Plaintiffs.

159. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

160. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

161. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

163. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

164. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

168. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

169. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

170. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

171. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

172. SCRG owned and/or operated the alumina refinery.

173. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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174. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

175. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

176. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

177. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

178. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

179. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

180. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

181. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

182. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

183. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

184. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

185. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

186. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

187. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

188. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

189. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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190. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

191. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

192. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

193. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

194. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

195. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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196. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

197. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J Aff' . , sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ROSA SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

NE V. STANLEY
Notary Public

Croix, U.S. Virgin Islands
NP -16.15

My Commission Expires February 13, 2019

2016

ROSA SOTOSOTO
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VERIFICATION

I, JORGE SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JORGE SOTO

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, ANA ROSA SOTO RAMOS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ANA ROSA SOTO RAMOS

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
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VERIFICATION

I, JEREMY SOTO RAMOS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

C _5,74
JEREMY SOTO RAMOS

SUBSCRIBED AND SWORN TO

Before me this day ofakt , 2016

-SrsjiAsf "rill,rniereLlatran
Aka*k it..ars-'

YvyrNE V. STANLEY
Notary Public

L St Croix, U.S. Virgin Islands
NP -16-1S

My Commission Expires February 13, 2019

Y PUBLIC
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VERIFICATION

I, JENNIFER SOTO RAMOS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

r r
yo ARY PUBLIC

Y ANNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of

JENNI R SOTO RAMOS
70

2016



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

PAY TO THE Superior Court of the Virgin IslandsORDER OF.

Seventy -Five and 00/100*****""

FIRST BANK
101-7285/2216

- 12430

8/10/2016

$**75.0°

MEMO

Superior Court of the Virgin Islands

Soto, Rosa et al v. St. Croix Alumina et al

30lle I: 2 2 L 67 28 5 iv: 241,1 LEI i904111

RUTH - IZED ATUI

DOLLARS r

LEE J. ROHN 84 ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands
Superior Court Fee Re: Verified Complant

Costs - First Bank Soto, Rosa et al v. St. Croix Alumina et al

8/10/2016

12430

75.00

75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ROSEMARIE CARTY, ELMOND W. CARTY,
KAREN CARTY, LAUREN CARTY and ELMOND
T. CARTY,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ROSEMARIE CARTY, ELMOND W. CARTY, KAREN CARTY,
LAUREN CARTY and ELMOND T. CARTY, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.1.0 § 76, et seq.

2. Plaintiff ROSEMARIE CARTY is a resident of St. Croix, Virgin Islands.

3. Plaintiff ELMOND W. CARTY is a resident of St. Croix, Virgin Islands.

4. Plaintiff KAREN CARTY is a resident of St. Croix, Virgin Islands.

5. Plaintiff LAUREN CARTY is a resident of St. Croix, Virgin Islands.

6. Plaintiff ELMOND T. CARTY is a resident of St. Croix, Virgin Islands.

7. Plaintiffs.ROSEMARIE CARTY and ELMOND W. CARTY are husband and wife.
8. Plaintiffs ROSEMARIE CARTY and ELMOND W. CARTY are the parents of

Plaintiffs KAREN CARTY, LAUREN CARTY and ELMOND T. CARTY.
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9. Plaintiff ROSEMARIE CARTY was born December 9, 1955.

10. Plaintiff ELMOND W. CARTY was born March 12, 1947.

11. Plaintiff KAREN CARTY was born October 25, 1975.

12. Plaintiff LAUREN CARTY was born August 27, 1977.

13. Plaintiff ELMOND T. CARTY was born August 10, 1986.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 123 Harvey Project, St. Croix, United

States Virgin Islands.

15. Plaintiffs ROSEMARIE CARTY, ELMOND W. CARTY, LAUREN CARTY and

KAREN CARTY resided at No. 123 Harvey Project from 1988 to 2011.

16. Plaintiff ELMOND T. CARTY has continuously resided at No. 123 Harvey Project

at the time of Hurricane Georges and has resided there continuously to date.

17. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 123 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure lduring and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

I Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Rosemarie Carty, et at v. St. Croix Alumina LW, et al., Civil No.
VERIFIED COMPLAINT
Page 3

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

59. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

61. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

63. Specifically, Plaintiff KAREN CARTY suffered from skin rashes and allergies.

64. Plaintiff ELMOND W. CARTY suffered from skin rashes and allergies.

65. Plaintiff KAREN CARTY suffered from skin rashes and allergies.

66. Plaintiff LAUREN CARTY suffered from skin rashes and allergies.

67. Plaintiff ELMOND T. CARTY suffered from skin rashes, severe allergies and

frequent asthma attacks.

68. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

69. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

70. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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71. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

72. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

73. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

74. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

75. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

76. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

77. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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78. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of
certain areas of the alumina refinery premises to the satisfaction of the DPNR.

79. The refinery ceased operations in approximately 2002.

80. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.
81. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
system to prevent or minimize future releases from the red mud piles into the
environment.

82. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the
contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
access to the Alumina Facility reasonably necessary to effectuate any and all
remediation of the red mud piles and red mud releases, which may be (a)
ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
DPNR and SCA and/or VIALCO."

83. Upon information Defendant ALCOA failed to properly disclose to SCRG all
hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

91. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

92. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

93. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

94. SCRG did nothing to remove that asbestos for some three (3) years.

95. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

96. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 123 Harvey Project to this date any

time there is a strong wind or the red dust piles are worked on.

97. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 123 Harvey Project and contaminate the cistern

and vegetation.

98. As a result, red dust continues to blow into No. 123 Harvey Project and cause

damage to the personal and real propprty of Plaintiff ELMOND T. CARTY who
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continues to reside at No. 123 Harvey Project and continues to inhale

defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to his real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

100. To this date, Defendants are continuing to expose Plaintiff EDMOND T. CARTY

to red dust, bauxite, asbestos and other particulates and toxic substances.

Defendants' conduct is also continuing to prevent Plaintiff from freely enjoying his

property.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St Croix
Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

102. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

103. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

104. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

105. Plaintiffs did not opt out of the Henry class.
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106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

107. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

108. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]II persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

109. Plaintiffs repeat and re -allege each allegation of Paragraph 1-108 as if set forth

herein verbatim.

110. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix,.which leads to the Caribbean Sea.
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The natural resources of the Virgin Islands are particularly sensitive and
precious.

112. Residential communities are also located just north of the refinery.

113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of Defendants constitute a public nuisance.

119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

120. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

121. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' actions constitute a private nuisance and/or a trespass.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

125. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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126. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

134. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants Knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

146. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, arid through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. The actions of Defendants constitute negligence that damaged Plaintiffs.

152. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their propprties.
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156. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

165. SCRG owned and/or operated the alumina refinery.

166. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

167. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

169. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

170. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the
body, including illness or physical pain. It frequently causes the harms described
in Comments c to e. It is not essential to a cause of action that pecuniary loss
result. Furthermore, damages can be awarded although there is no impairment
of a bodily function and, in some situations, even though the defendant's act is
beneficial." See id. at cmt. a.

171. The general rule is that if an actor's negligent conduct causes bodily harm, he is
also liable for the emotional disturbance resulting from the bodily harm, as further
bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional
disturbance resulting from the bodily harm itself, but also includes such
disturbance resulting from the conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a
plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that
result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the
extent of liability for this sort of emotional distress is increased if the actor's
conduct is reckless rather than merely negligent. See Illustration 8. In some
cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

174. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

175. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover -in nuisance,

negligence, trespass, or any other theory of liability.
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178. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity- as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

187. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

189. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ROSEMARIE CARTY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ROSEMARIE CARTY

SUBSCRIBED AND SWORN TO

Before me thisg day of atA..5(A4 , 2016

AAWArti
41-ARY PUBLIC

HatiNE V. STANLEY
Notary Public

St. Croix. U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, ELMOND W. CARTY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ELMOND W. CARTY

SUBSCRIBED AND SWORN TO

Before me this day of
, 2016

NOTARY PUBLIC
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VERIFICATION

I, KAREN CARTY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KAREN CARTY

SUBSCRIBED AND SWORN TO

Before me this day of GyUk5f A 4- , 2016

UBLIC

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, LAUREN CARTY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LAUREN CARTY

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
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VERIFICATION

I, ELMOND T. CARTY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ELMOND T. CARTY

SUBSCRIBED AND SWORN TO

Before me thisc day of akt3C1 St, , 2016

iiteni
rare

g(' E V. STANLEY
PUBLIC

Notary Public
St Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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JOSEFINA RAMOS,

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JOSEFINA RAMOS, by and through her undersigned counsel, file her

Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSEFINA RAMOS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born January 3, 1951.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 116 Estate Profit, St. Croix, United States Virgin

Islands.

5. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 116 Estate

Profit which is located in one of the following six communities adjacent to and

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

6. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

7 On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

8. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

9. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

10. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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11. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

12. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

13. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

14. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

15. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

16. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
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name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

17. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

18. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

19. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

20. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case
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against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

21. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

22. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

23. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

24. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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25. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

26. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

27. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

28. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

29. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

30. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

31. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

32. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

33. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

34. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or
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uncovered asbestos.

35. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

36. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

37. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

38. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

39. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

40. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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41. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

42. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

43. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

44. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

45. Hurricane Georges struck St. Croix on September 21, 1998.

46. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of
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bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

47. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

48. Specifically, Plaintiff incurred costs of cleaning the red dust from her home

including cleaning out the cistern. Plaintiff was deprived of the use of her real

property and this caused her emotional distress and because she was covered in

Defendants' industrial waste.

49. Specifically, Plaintiff suffered from respiratory issues and rash as a result of

exposure to Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house
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which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of their cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house which took several weeks

and is entitled to the reasonable value of this cleanup.

55. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

56. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc. were

covered by Red Dust and had to be cleaned.

C. After Hurricane Georges

57. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

58. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

59. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

60. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as

a result of the release.



Josefina Ramos v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

61. Plaintiff was forced to obtain potable water and incur the expense, thereof.

62. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

63. The refinery ceased operations in approximately 2002.

64. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

65. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

66. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

67. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

68. In addition, ALCOA represented that it was abating all asbestos at the refinery at
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the time of the sale to SCRG.

69. In reality, they failed to do so and failed to disclose this to SCRG.

70. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

71. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

72. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

73. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

74. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

75. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

76. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating
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that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

77. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

78. SCRG did nothing to remove that asbestos for some three (3) years.

79. As a result, deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

80. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

D. Related Litigation

81. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

82. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

83. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

84. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property

located in one of the six communities described above, and have suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

85. Plaintiff did not opt out of the Henry class.

86. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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87. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

COUNT I: Abnormally Dangerous Condition

88. Plaintiff repeats and re -alleges each allegation of Paragraph 1-87 as if set forth

herein verbatim.

89. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

90. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

91. Residential communities are also located just north of the refinery.

92. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

93. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

94. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

95. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

96. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-95 as if set forth

herein verbatim.

97. The actions of all Defendants constitute a public nuisance.

98. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

99. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

100. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

101. Plaintiff repeats and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.
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102. All Defendants' actions constitute a private nuisance and/or a trespass.

103. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

104. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

105. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

106. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's body, real property, and personal property.

108. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

109. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

110. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

111. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

112. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

113. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

114. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

116. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious
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threats to the local environment and natural resources.

117. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

118. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

119. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

120. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

121. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

122. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

mind, body, and property.

123. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

124. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

125. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

127. As a result, Plaintiff has been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute negligence that damaged Plaintiff.

130. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

131. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

132. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

133. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff and Plaintiff's property.

134. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

135. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the
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alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

136. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

137. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and her property.

138. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

139. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

140. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

141. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and her property.

142. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

143. SCRG owned and/or operated the alumina refinery.

144. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

145. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

146. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

147. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

148. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment
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of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

149. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

150. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

151. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in
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ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

152. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

153. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

154. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

155. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her homes and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff weren't physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

156. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

157. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

158. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
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and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

159. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

160. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

161. The Refinery had prior knowledge about its dangerous industrial waste escaping.
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Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

162. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in
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the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

163. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

164. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

165. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

166. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

167. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

168. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix
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so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: July 27, 2017

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee J ' ohn Esq.
VI Bar No. 2
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSEFINA RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSEFINA RAMOS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SECUNDINA ENCANACION LEBRO

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
filda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff SECUNDINA ENCANACION LEBRO, by and through her undersigned

counsel, files her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SECUNDINA ENCANACION LEBRO is a resident of St. Croix, United

States Virgin Islands.

3. Plaintiff was born July 1, 1939.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 228 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 228 Clifton Hill at the time of Hurricane Georges and

continuously thereafter until 2000 when she relocated to No. L-11 Barren Spot.
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6. Plaintiff was a member of the Henry/ class until it was de -certified. As of
September 21, 1998, Plaintiff resided in property, specifically No. 228 Clifton Hill,
which is located in one of the following six communities adjacent to and
downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,
Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and
suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did
not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LID, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-
Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.



Secundina Encanacion Lebro v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 4

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.



Secundina Encanacion Lebro v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew.

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 228 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including pressure

washing and repainting walls stained by red dust. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from

allergies and itchy skin as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage
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Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed ito by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to



Secundina Encanacion Lebro v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 14

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. L-11 Barren Spot to this date any

time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiff's home at No. L-11 Barren Spot and contaminated her cistern

and home.

83. As a result, Red Dust continued to blow into No. L-11 Barren Spot and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. L-11 Barren Spot, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges,

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

111. By so doing, ail Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.
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113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take
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precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related



Secundina Encanacion Lebro v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 25

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiffs and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.
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153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 VA. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her
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property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

HELEN SHIRLEY

v.

DIVISION OF ST. CROIX

CIVIL NO:

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff HELEN SHIRLEY, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff HELEN SHIRLEY is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born September 13, 1948.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 340 Estate Barren Spot, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 340 Estate Barren Spot at the time of Hurricane Georges

and continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 340 Estate

Barren Spot, which is located in one of the following six communities adjacent to

and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Refine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coaldust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 340 Estate

Barren Spot including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the inside and outside of the home, including

repainting walls stained by red dust. Plaintiff suffered from emotional distress

because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash, allergies and itchy skin as a result of exposure to Defendants' industrial

waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
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access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.
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76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 340 Estate Barren Spot to this date

any time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 340 Estate Barren Spot and contaminated her

cistern and home.

83. As a result, Red Dust continued to blow into No. 340 Estate Barren Spot and

cause damage to the personal and real property of Plaintiff who continues to

reside at No. 340 Estate Barren Spot, and Plaintiff continued to inhale

Defendants' industrial waste. Plaintiff also suffered from emotional distress and

anxiety as a result of damage to her real property and dwelling and as a result of

exposure to the released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

 and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.



Helen Shirley v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 17

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Horny court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and
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precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.
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104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth
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herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiffs home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further



Helen Shirley v St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 21

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.
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126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.
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145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm
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Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
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station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
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emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"
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under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before
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Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the
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Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. o sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, HELEN SHIRLEY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this in day of

ez Arran--lirrSIC__
41.10r4m-,

St. roux, U.S Virgin Islands

My Commission Expires February 13,2019

YV, V. SAL

NP -16-15

otary Public

. -
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

AURA CANDELARIO, ANA MICHELLE
VENTURA, XIOMARA IVELISSE VENTURA,
KARLA JEANETTE VENTURA and DIANE DENIS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs AURA CANDELARIO, ANA MICHELLE VENTURA, XIOMARA

IVELISSE VENTURA, KARLA JEANETTE VENTURA and DIANE DENIS, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff AURA CANDELARIO is a resident of St. Croix, Virgin Islands.

3. Plaintiff ANA MICHELLE VENTURA is a resident of Puerto Rica

4. Plaintiff XIOMARA IVELISSE VENTURA is a resident of St. Croix, Virgin Islands.

5. Plaintiff KARLA JEANETTE VENTURA is a resident of St. Croix, Virgin Islands.

6. Plaintiff DIANE DENIS is a resident of Webster,Texas.
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7. Plaintiff AURA CANDELARIO is the mother of Plaintiffs ANA MICHELLE

VENTURA, XIOMARA IVELISSE VENTURA and KARLA JEANETTE VENTURA

and the grandmother of Plaintiff DIANE DENIS.

8. Plaintiff AURA CANDELARIO was born September 29, 1960.

9. Plaintiff ANA MICHELLE VENTURA was born June 19, 1980.

10. Plaintiff XIOMARA IVELISSE VENTURA was born January 10, 1982.

11. Plaintiff KARLA JEANETTE VENTURA was born February 15, 1984.

12. Plaintiff DIANE DENIS was born November 3, 1997.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 38a Estate Profit, St. Croix, United

States Virgin Islands.

14. Plaintiff AURA CANDELARIO has continuously resided at No. 38a Estate Profit

from 1968 to date.

15. Plaintiff ANA MICHELLE VENTURA continuously resided at No. 38a Estate Profit

from birth until 2008.

16. Plaintiff XIOMARA IVELISSE VENTURA was a minor at the time of Hurricane

Georges and continuously resided at No. 38a Estate Profit from birth until 2003

when she relocated to No. 103 Harvey Project, where she continuously resides

to data

17. Plaintiff KARLA JEANETTE VENTURA was a minor at the time of Hurricane

Georges and continuously resided at No. 38a Estate Profit from birth until 2005
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when she relocated to No. 122 Harvey Project, where she continuously resides

to date.

18. Plaintiff DIANE DENIS was a minor at the time of Hurricane Georges and

continuously resided at No. 38a Estate Profit from birth until 2013.

19. Each individual Plaintiff was a member of the Henry' class until it was de-
certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 38a Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.
20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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23. On information and belief, Defendant Glencore International, AG, is an Anglo-
.

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

27. Glencore, Ltd is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.
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28. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts ... and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.
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50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried.

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

61. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

62. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

63. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 38a Estate Profit, No. 103 Harvey

Project and No. 122 Harvey Project to this date any time there is a strong wind or

the red dust piles are worked on.

93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 38a Estate Profit, No. 103 Harvey Project and

No. 122 Harvey Project and contaminate their cistern and vegetation.
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94. As a result, red dust continues to blow into No. 38a Estate Profit and cause

damage to the personal and real property of Plaintiff AURA CANDELARIO (No.

38 Estate Profit) and cause damage to the personal and real property of Plaintiff

XIOMARA IVELISSE VENTURA (No. 103 Harvey Project) and cause damage to

the personal and real property of KARLA JEANETTE VENTURA (No. 122

Harvey Project) and those plaintiffs continue to inhale defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix
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Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Horny plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

98. In addition to damages for personal injuries and property damages, the Homy

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]lt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Homy court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.
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106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.
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121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.
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134. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili y Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
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distress" because there was no proof. of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
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ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-pot just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
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Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: e

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee . R sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, AURA CANDELARIO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

9L0
AURA CANDELARIO

SUBSCRIBED AND SWORN TO

Before me this day oaLikaLS , 2016

PUBLIC

ONNE V. STANLEY
Notary Public

St. Croix, U.S Virgin Islands
NP -16-15

Commission Expires Lobruary 13, 2019
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VERIFICATION

I, ANA MICHELLE VENTURA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ANA MICHELLE VENTURA

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, XIOMARA IVELISSE VENTURA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

tAll I 1k

tentamb.
ONNE V. STANLEY

Notary Public
St Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires
February 13, 2019

-  -

)1itMaj
MARA IVELISSE VENTURA

, 2016
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VERIFICATION

I, DIANE DENIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DIANE DENIS

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, KARLA JEANETTE VENTURA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this IS day of

.11741111mans--wir PUB IC
ONNE V STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

cA.5\_.cc

KARLA EA ETTE VENTURA

, 2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

THERESA STEPHEN CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff THERESA STEPHEN, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff THERESA STEPHEN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born November 27, 1939.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 140 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 140 Clifton Hill at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 140 Clifton Hill,

which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
name to Century Aluminum Company ("Century Aluminum") in July 1995 and
remained a wholly owned subsidiary of Glencore International through
April 1996. Defendant Century Aluminum is a Delaware corporation with its
principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate
parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the
Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly-owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa-controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust
consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 140 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered difficulty

breathing as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 140 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 140 Clifton Hill and contaminated her cistern and
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home.

83. As a result, Red Dust continued to blow into No. 140 Clifton Hill and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 140 Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage

to her real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Horny class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT 1: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Ail Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
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red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal propertyt

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

13T Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiffs and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule -stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 end 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
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trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red-mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: August 10, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee J. sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, THERESA STEPHEN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

1 -b-La f
EtgLen-THERESA STEP EN

SUBSCRIBED AND SWORN TO

Before me this day ofGIS- 2016.

r
rh_

YVO E V. STANLEY
/Notary Public

St. 'mix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

PI IRI
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

KORAN FREDERICK CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff KORA FREDERICK, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff KORAN FREDERICK is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born November 27, 1937.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 176 Harvey Project, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 176 Harvey Project at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 176 Harvey

Project, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St, Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York,

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye



Korah Frederick v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 7

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.



Korah Frederick v. St. Croix Alumina LLC, et at., Civil No.
VERIFIED COMPLAINT
Page 9

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 176

Harvey Project including cleaning out the cistern and refilling the cistern with

usable water. Plaintiff had to clean the inside and outside of the home. Plaintiff

suffered from emotional distress because she was covered in Defendants'

industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

. 75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 176 Harvey Project to this date any

time there is a strong wind or the Red Dust piles are worked on.

. 82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 176 Harvey Project and contaminated her cistern
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and home.

83. As a result, Red Dust continued to blow into No. 176 Harvey Project and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 176 Harvey Project, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Homy court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

Jierein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
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red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore-failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks arid

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc,, 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement §. 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
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trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the. roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. PrrEsq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, KORAH FREDERICK, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

IZAL4a_(1 (thul4,
KORAN FR

4
ERICK

SUBSCRIBED AND SWORN TO

Before me this a day of Gus ( A , 2016.

opreir_sr
0 PUBLIC
VONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANGEL M. PEREZ CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff ANGEL M. PEREZ, by and through his undersigned counsel, files his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANGEL M. PEREZ is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born January 5, 1936.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 77 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 77 Estate Profit at the time of Hurricane Georges and

continuously thereafter to date.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 77 Estate

1 Henry it. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

3. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemThification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coat dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 77 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including repainting

walls. Plaintiff suffered from emotional distress because he was covered in

Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.
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52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust, including repaint the walls stained by red dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,
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appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos
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from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 77 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs home at No. 77 Estate Profit and contaminated his cistern

and home.

83. As a result, Red Dust continued to blow into No. 77 Estate Profit and cause

damage to the personal and real property of Plaintiff who continue to reside at
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No. 16 Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to his real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry
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plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

MU individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants \violated the statutes of the Virgin Islands
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiffs home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.
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121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent I nflictionof Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.
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133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard' of care of a reasonable property
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owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
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the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiffs and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and
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personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

Torus § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical
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endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or

extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,
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but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been *enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."
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169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite
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with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: August 11, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee J. oh , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ANGEL M. PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANGEL M. PEREZ

SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MATHILDA FELIX, ALANE FELIX, HYACINTH
FELIX and ALVIN FELIX,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
filda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MATHILDA FELIX, ALANE FELIX, HYACINTH FELIX and ALVIN FELIX,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MATHILDA FELIX is a resident of St. Croix, Virgin Islands.

3. Plaintiff ALANE FELIX is a resident of St. Thomas, Virgin Islands.

4. Plaintiff HYACINTH FELIX is a resident of St. Thomas, Virgin Islands.

5. Plaintiff ALVIN FELIX is a resident of Florida.

6. Plaintiff MATHILDA FELIX is the mother of Plaintiffs ALANE FELIX, HYACINTH

FELIX and ALVIN FELIX.

7. Plaintiff MATHILDA FELIX was born February 20, 1948.

8. Plaintiff HYACINTH FELIX was born April 17, 1972.

9. Plaintiff ALVIN FELIX was born February 1, 1981.



Mathilda Felix, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 2

10. Plaintiff ALANE FELIX was born March 22, 1991.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 130 Harvey Project, St. Croix, United

States Virgin Islands.

12. Plaintiff MATHILDA FELIX continuously resided at No. 130 Harvey Project from

1978 to date.

13. Plaintiff HYACINTH FELIX resided at No. 130 Harvey Project at the time of

Hurricane Georges until October 1998.

14. Plaintiff ALVIN FELIX was a minor at the time of Hurricane Georges and

continuously resided at No. 130 Harvey Project until 2009.

15. Plaintiff ALANE FELIX was a minor at the time of Hurricane Georges and

continuously resided at No. 130 Harvey Project until 2009.

16. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 130 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

' Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter.alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa' and SCA are hereinafter collectively "the Alcoa

Defendants."
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36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

40. From the beginning of the aluriiina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

45. In 1995, Defendants ALCOA andSt. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corpbration to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery. As a result, Plaintiffs suffered

health ailments, including but not limited to, irritated eyes and skin.

62. Specifically, Plaintiff MATHILDA FELIX suffered from skin rashes that continue to

plague her to this day.

63. Plaintiff HYACINTH FELIX suffered from skin rashes and red, watery eyes and a

runny nose.

64. Plaintiff ALVIN FELIX suffered from skin rashes and respiratory problems.

65. Plaintiff ALANE FELIX suffered from skin rashes and red, watery eyes and a runny

nose.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the house,

which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens, etc.

became stained or damaged by red dual and had to be discarded and replaced.

C. After Hurricane Georges
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71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean uptf the refinery prior to closure.



Mathilda Felix, et al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 14

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed frOm Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that
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there were no dangerous conditions or substances at the refinery to which they

were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and iii fact, made false reports concerning

the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.
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93. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 130 Harvey Project to this date any time

there is a strong wind or the red dust piles are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 130 Harvey Project and contaminated their cistern and

vegetation.

96. As a result, red dust continues to blow into No. 130 Harvey Project and cause

damage to the personal and real property of Plaintiff MATHILDA FELIX who

continues to reside at No. 130 Harvey Project, and who continues to inhale

Defendants' industrial waste. Plaintiff also suffered from emotional distress and

anxiety as a result of damage to her real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions, loss
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of income, loss of capacity to earn income, mental anguish, pain and suffering and

loss of enjoyment of life a propensity for additional medical illness, a reasonable

fear of contracting illness in the future all of which are expected to continue into

the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrairi from allowing said substances

from reaccumulat ng on the island.

101. The initial class in Henry was defined as
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[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/of owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons whoburrently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new
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class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.
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119. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' actions constitute a private nuisance and/or a trespass.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.
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127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, he?ein.

COUNT V: Intentional Infliction of Emotional Distress
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133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered da.mages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately
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warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to brow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related.particulates

and asbestos on the premises.
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165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for
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mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could," be
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,
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including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be,
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covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not lust dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event
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of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.
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188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Roh Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MATHILDA FELIX, being fully sworn, state that l have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I day of

NE V. STANLEY
Notary Public

St. Croix, U.S Virgin Islands
NIP'ti-15

My Commissh_ - es February 13,20 9

MA41..44dli"

, 2016
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VERIFICATION

I, HYACINTH FELIX, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND WORN TOji

Before me this lb day of _,g

-as ._astia
A I/THFEL

, 2016

JOAN HERMAN
NOTARY PUBLIC

wouirbity otritzti.4 Yin ISLANDS
DISMCI OF ST., *0 . JOHN

..)1 .0- 910MY COMMISSION EX ES 2
COMMISSION # NP Et
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VERIFICATION

I, ALVIN FELIX, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

ALVIN FELIX

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, ALANE FELIX, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

ALANE FELIX

SUBSCRIBED AND SWORN TO

Before me this INday of P\-uiciSi , 2016

JOAN HERMAN
NOTARY PUBLIC

TERRITORY OFTHE U.S VIRGIN ISLANDS
pinata OF ST. THO ST. JOHN ,

MY commissios s )7
COMMISSION # NP
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

PATRICK EDWARD, MARTHA EDWARD, LEARA
EDWARD and LESTER RANDY EDWARD,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs PATRICK EDWARD, MARTHA EDWARD, LEARA EDWARD and

LESTER RANDY EDWARD, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff PATRICK EDWARD is a resident of St. Croix, Virgin Islands.

3. Plaintiff MARTHA EDWARD is a resident of St. Croix, Virgin Islands.

4. Plaintiff LEARA EDWARD is a resident of St. Croix, Virgin Islands.

5. Plaintiff LESTER RANDY EDWARD is a resident of St. Croix, Virgin Islands.

6. Plaintiffs PATRICK EDWARD and MARTHA EDWARD were married on August

15, 1975.

7 Plaintiffs PATRICK EDWARD and MARTHA EDWARD are the parents of

Plaintiffs LEARA EDWARD and LESTER RANDY EDWARD.

8. Plaintiff PATRICK EDWARD was born April 3, 1945.
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9. Plaintiff MARTHA EDWARD was born December 25, 1953.

10. Plaintiff LEARA EDWARD was born May 5, 1980.

11. Plaintiff LESTER RANDY EDWARD was born November 27, 1977.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 193 Harvey Project, St. Croix, United

States Virgin Islands.

13. Plaintiff PATRICK EDWARD has continuously resided at No. 193 Harvey Project.

14. Plaintiff MARTHA EDWARD has resided at No. 193 Harvey Project until 2000

when she relocated to No. 42 Estate Profit.

15. Plaintiff LEARA EDWARD resided at No. 193 Harvey Project until December

1998.

16. Plaintiff LESTER RANDY EDWARD resided at No. 193 Harvey Project at the

time of Hurricane Georges.

17. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 193 Harvey, Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore international through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Giencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

59. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

61. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

63. Specifically, Plaintiff PATRICK EDWARD suffered from skin irritations and

rashes.

64. Plaintiff MARTHA EDWARD suffered from skin irritation and rashes.

65. Plaintiff LEARA EDWARD suffered from skin irritations and skin rashes.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.
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84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.
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91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 193 Harvey Project Clifton Hill to this

date any time there is a strong wind or the red dust piles are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 193 Harvey Project and No. 42 Estate Profit

and contaminate their cistern and vegetation.

96. As a result, red dust continues to blow into No. 193 Harvey Project and No. 42

Estate Profit and cause damage to the personal and real property of Plaintiffs

PATRICK EDWARD and MARTHA EDWARD who continue to reside at No. 193

Harvey Project and NO. 42 Estate Profit and cause damage to the personal and

real property of Plaintiffs and those Plaintiffs continue to inhale Defendants'
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industrial waste. Plaintiffs also suffer from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.
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100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]l] individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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105. In 2006, the Homy court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Homy court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

1157 Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. -The actions of Defendants constitute a public nuisance.
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117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' actions constitute a private nuisance and/or a trespass.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

' Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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137. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs'` neighborhoods and harm Plaintiffs' and their properties.
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154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.



Patrick Edward, et at v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 28

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved' for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486' $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: Pita (CCP BY:
Lee J. , sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, PATRICK EDWARD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

-iime,M"----------.._ilwfer Awns
sTillVag" 

4 v. STANL

My Comm SSTuri cxs.aes February 13, 2019

/otary Public
roix, U.S Virgin tslands

NP -16-15

irdt-ti An&

2016

PATRICK EDWARD



Patrick Edward, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, MARTHA EDWARD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 1 day of aut5tis.

NE V. STAHL
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

Pici/cf-fa- -(;)44,1

, 2016

MARTHA EDWARD
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VERIFICATION

I, LEARA EDWARD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this t 1 day of at/L5US , 2016
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VERIFICATION

I, LESTER RANDY EDWARD, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LESTER RANDY EDWARD

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDWIN RODRIGUEZ, EDWIN RODRIGUEZ, JR.,
DAISY E. RODRIGUEZ-SANCHEZ, LUIS A.
RODRIGUEZ and MARIA DEL CARMEN
RODRIGUEZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EDWIN RODRIGUEZ, EDWIN RODRIGUEZ, JR., DAISY E.

RODRIGUEZ-SANCHEZ, LUIS A. RODRIGUEZ, and MARIA DEL CARMEN

RODRIGUEZ, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDWIN RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff EDWIN RODRIGUEZ, JR. is a resident of Pennsylvania, United States.

4. Plaintiff DAISY E. RODRIGUEZ-SANCHEZ is a resident of St. Croix, United States

Virgin Islands.
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5. Plaintiff LUIS A. RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

6. Plaintiff MARIA DEL CARMEN RODRIGUEZ is a resident of St. Croix, United

States Virgin Islands.

7. Plaintiff EDWIN RODRIGUEZ is the father of EDWIN RODRIGUEZ, JR., DAISY

E. RODRIGUEZ-SANCHEZ, LUIS A. RODRIGUEZ and MARIA DEL CARMEN

RODRIGUEZ.

8. Plaintiff EDWIN RODRIGUEZ was born on July 27, 1959.

9. Plaintiff EDWIN RODRIGUEZ, JR. was born on September 27, 1983.

10. Plaintiff DAISY E. RODRIGUEZ-SANCHEZ was born on May 31, 1986.

11. Plaintiff LUIS A. RODRIGUEZ was born on July 9, 1989.

12. Plaintiff MARIA DEL CARMEN RODRIGUEZ was born on September 21, 1987.

13. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 13 Harvey Project, St. Croix, United

States Virgin Islands.

14. Plaintiff EDWIN RODRIGUEZ resided at No. 13 Harvey Project at the time of

Hurricane Georges and continuously thereafter until 2000.

15. Plaintiff EDWIN RODRIGUEZ, JR. resided at No. 13 Harvey Project at the time of

Hurricane Georges and continuously thereafter until 2000.

16. Plaintiff DAISY E. RODRIGUEZ-SANCHEZ resided at No. 13 Harvey Project at

the time of Hurricane Georges and continuously thereafter until 2000. Plaintiff then

relocated back to the zone in 2007 when she moved to No. 179 Profit Hills where

she resides today.
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17. Plaintiff LUIS A. RODRIGUEZ resided at No. 13 Harvey Project at the time of

Hurricane Georges and continuously thereafter until 2000.

18. Plaintiff MARIA DEL CARMEN RODRIGUEZ resided at No. 13 Harvey Project at

the time of Hurricane Georges and continuously thereafter until 2000.

19. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 13 Harvey Project and No. 179 Profit Hills, which is located in one of the

following six communities adjacent to and downwind from the St. Croix Alumina

Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

20. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

21. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

22. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

23. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

24. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

25. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

26. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

27. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

28. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.



Rodriguez, Edwin at at v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 5

29. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

30. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

31. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

32. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

33. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

34. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

35. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

36. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

37. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

38. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made
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environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

39. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

40. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

41. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

42. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

43. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as
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high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

44. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

45. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

46. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

47. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

48. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.
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49. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

50. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

51. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

52. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

53. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

54. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

55. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when
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SCA ran bulldozers over them.

56. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

57. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

58. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

59. Hurricane Georges struck St. Croix on September 21, 1998.

60. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the
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piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

61. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

62. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 13 Harvey

Project. Plaintiffs had to clean their car, furniture, clothes, towels, curtains, bedding

and other household items, some of which had to be thrown away. Plaintiffs

suffered from emotional distress because they were covered in Defendants'

industrial waste.

63. Plaintiffs suffered from skin rashes and infections as a result of exposure to

Defendants' industrial waste.

64. Plaintiff EDWIN RODRIGUEZ suffered from a chronic cough and breathing

problems as a result of exposure to Defendants' industrial waste.

65. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

66. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

67. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.
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68. Plaintiffs had to purchase water as a result of their cistern being contaminated.

69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

70. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

71. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

72. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

73. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

74. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

75. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

76. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.
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77. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

78. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

79. The refinery ceased operations in approximately 2002.

80. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

81. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

82. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

83. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.
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85. In reality, they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

91. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

92. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

93. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

94. SCRG did nothing to remove that asbestos for some three (3) years.

95. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

96. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 179 Profit Hills to this date any time

there is a strong wind or the Red Dust piles are worked on.

97. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiff DAISY E. RODRIGUEZ-SANCHEZ'S home at No. 179 Profit Hills and

contaminated her cistern and vegetation.

98. As a result, Red Dust continued to blow into No. 179 Profit Hills and cause damage

to the personal and real property of Plaintiff DAISY E. RODRIGUEZ-SANCHEZ

who continued to reside at No. 179 Profit Hills, and Plaintiff continued to inhale

Defendants' industrial waste. Plaintiff also suffered from emotional distress and

anxiety as a result of damage to her real property and dwelling and as a result of

exposure to the released industrial waste, including bauxite.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injury, mental distress, expenses,

damage to their real property and personal possessions, mental anguish, pain and
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suffering and loss of enjoyment of life, a propensity for medical illness, and a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill anti La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.
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103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.
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109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

119. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. All Defendants' actions constitute a private nuisance and/or a trespass.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

125. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,



Rodriguez, Edwin et at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.
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153. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure



Rodriguez, Edwin et aL v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 25

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.
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169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physic& injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distregs is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.
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Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or wined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly
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smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.
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182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event
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of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee J. Rohn, sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDWIN RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EDWIN RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, EDWIN RODRIGUEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EDWIN RODRIGUEZ, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, DAISY E. RODRIGUEZ-SANCHEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this R day of
C

_, 2016.

west;
Or /fa .f

Airraray "UBLIC
'VONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, LUIS A. RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS A. RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, MARIA DEL CARMEN RODRIGUEZ, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

KalltSfar er-
PI I LIC

,NE V. STANLEY
Notary Public

St roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

M RI DEL CARMEN R RIGUEZ
1-

, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUCINA V. KITURE CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
filda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff LUCINA V. KITURE, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUCINA V. KITURE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born December 6, 1951.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at 8G Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at 8G Clifton Hill at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically 8G Clifton Hill,

which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20, Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. . Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the Fed mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from 8G Clifton Hill

including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including pressure

washing and repainting walls stained by red dust. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation- of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 8G Clifton Hill to this date any time there

is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs home at 8G Clifton Hill and contaminated her cistern and
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home.

83. As a result, Red Dust continued to blow into 8G Clifton Hill and cause damage to

the personal and real property of Plaintiff who continues to reside at 8G Clifton

Hill, and Plaintiff continued to inhale Defendants' industrial waste. Plaintiff also

suffered from emotional distress and anxiety as a result of damage to her real

property and dwelling and as a result of exposure to the released industrial

waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]il individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
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red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiffs home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.
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COUNT V: Intentional infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite7 red mud, asbestos and other particulates from
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blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiffs and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to a it is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the



Lucina V. Kiture v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 28

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt, e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 25T

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
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trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any rrecautionary measures to
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. Rohn, sq
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



Lucina V. Kiture v. St. Croix Alumina LLC, et ai., Civil No.
VERIFIED COMPLAINT
Page 35

VERIFICATION

I, LUCINA V. KITURE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUCINA V. KITURE

SUBSCRIBED AND SWORN TO

Before me this ( day of ALSO , 2016.

rasia%arwramlleIWr Alir-
nr.47:71i e

NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MILAGRO MARTINEZ, KEVIN MARTINEZ,
CARLOS MORALES, KIARA D. MORALES,
WALDEMAR MARTINEZ RAISA A. MARTINEZ,
LINDA Y. TORRES and AIRA LAO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MILAGRO MARTINEZ, KEVIN MARTINEZ, CARLOS MORALES, KIARA

D. MORALES, WALDEMAR MARTINEZ, RAISA A. MARTINEZ, LINDA Y. TORRES and

AIRA LAO, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MILAGRO MARTINEZ is a resident of St. Croix, US Virgin Islands.

3. Plaintiff KEVIN MARTINEZ is a resident of St. Croix, US Virgin Islands.

4. Plaintiff CARLOS MORALES is a resident of St. Croix, US Virgin Islands.

5. Plaintiff KIARA D. MORALES is a resident of St. Croix, US Virgin Islands.

6. Plaintiff WALDEMAR MARTINEZ is a resident of St. Croix, US Virgin Islands.

7. Plaintiff RAISA A. MARTINEZ is a resident of St. Croix, US Virgin Islands.
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8. Plaintiff LINDA Y. TORRES is a resident of St. Croix, US Virgin Islands.

9. Plaintiff AIRA LAO is a resident of St. Croix, US Virgin Islands.

10. Plaintiff MILAGRO MARTINEZ is the mother of Plaintiffs KEVIN MARTINEZ,

CARLOS MORALES, KIARA D. MORALES, WALDEMAR MARTINEZ, RAISA A.

MARTINEZ, LINDA Y. TORRES and AIRA LAO.

11. Plaintiff MILAGRO MARTINEZ is a resident of St. Croix, US Virgin Islands.
12. Plaintiff KEVIN MARTINEZ is a resident of St. Croix, US Virgin Islands.

13. Plaintiff CARLOS MORALES is a resident of St. Croix, US Virgin Islands.

14. Plaintiff KIARA D. MORALES is a resident of St. Croix, US Virgin Islands.

15. Plaintiff WALDEMAR MARTINEZ is a resident of St. Croix, US Virgin Islands.
16. Plaintiff RAISA A. MARTINEZ is a resident of St. Croix, US Virgin Islands.

17. Plaintiff LINDA Y. TORRES is a resident of St. Croix, US Virgin Islands.

18. Plaintiff AIRA LAO is a resident of St. Croix, US Virgin Islands.

19. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 60 Harvey Project, St. Croix, United

States Virgin Islands.

20. All Plaintiffs, except KIARA D. MORALES, moved from No. 60 Harvey Project in

2010. Plaintiff KIARA D. MORALES resides at No. 60 Harvey Project to date.
21. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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No. 60 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

22. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

23. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

24. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

25. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

26. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

27. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

28. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

29. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

30. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

31. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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32. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

33. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

34. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

35. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

36. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

37. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

38. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

39. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."
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40. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

41. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

42. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

43. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

44. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of
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the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

45. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

46. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

47. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

48. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove
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or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

49. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

50. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

51. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

52. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

53. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned
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about the need to control drainage, erosion, and dust problems from the red mud
°

piles and ways in which to prevent such emissions.

54. In 1987, an Alcoa research scientist wrote about the potential for emissions from
the red mud piles and recommended methods for controlling releases.

55. A 1989 report from Ormet Corporation to Glencore identified a potential air
pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

56. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

57. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when
SCA ran bulldozers over them.

58. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

59. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than
hurricanes.

B. Hurricane Georges

60. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that
the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

61. Hurricane Georges struck St. Croix on September 21, 1998.

62. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

63. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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64. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

65. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

66. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery. As a result, Plaintiffs suffered

health ailments.

67. Specifically, Plaintiff MILAGRO MARTINEZ suffered from skin rashes and red,

itchy eyes.

68. Specifically, Plaintiff KEVIN MARTINEZ suffered from skin rashes and red, itchy

eyes.

69. Specifically, Plaintiff CARLOS MORALES suffered from skin rashes and red, itchy

eyes.

70. Specifically, Plaintiff AURA LAO suffered from skin rashes and red, itchy eyes.

71. Specifically, Plaintiff KIARA D. MORALES suffered from skin rashes and red, itchy

eyes.

72. Specifically, Plaintiff WALDEMAR MARTINEZ suffered from skin rashes and red,

itchy eyes.
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73. Specifically, Plaintiff RAISA A. MARTINEZ suffered from skin rashes and red, itchy

eyes.

74. Specifically, Plaintiff LINDA Y. TORRES suffered from skin rashes and red, itchy

eyes.

75. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

76. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

77. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

78. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.

79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

80. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

81. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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82. When Defendants ALCOA and St. Croix Alumina finally began to attempt to dean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

83. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

84. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

85. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

86. The refinery ceased operations in approximately 2002.

87. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

88. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

89. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA andtor VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the
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red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

90. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.

93. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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98. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

99. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

100. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

101. SCRG did nothing to remove that asbestos for some three (3) years.

102. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

103. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 60 Harvey Project to this date any time

there is a strong wind or the red dust piles are worked on.

104. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiff KIARA D. MORALES' home, No. 60 Harvey Project and contaminate

her cistern and vegetation.

105. As a result, red dust continues to blow into No. 60 Harvey Project and cause

damage to the personal and real property of Plaintiff KIARA D. MORALES who

continues to reside at No. 60 Harvey Project and cause damage to the personal

and real property of Plaintiff and who continues to inhale Defendants' industrial

waste. Plaintiff also suffers from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of personal physical injury

by exposure to the released industrial waste, including bauxite.

106. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

107. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry Y St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

108. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

109. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

110. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

111. Plaintiffs did not opt out of the Henry class.
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112. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

113. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

114. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[apt persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

115. Plaintiffs repeat and re -allege each allegation of Paragraph 1-114 as if set forth

herein verbatim.

116. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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117. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

118. Residential communities are also located just north of the refinery.

119. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

120. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

121. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

122. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance
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123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of all Defendants constitute a public nuisance.

125. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

126. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

127. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. All Defendants' actions constitute a private nuisance and/or a trespass.

130. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

131. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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132. By so doing, ail Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

135. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

136. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

137. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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138. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

139. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

140. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

143. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

144. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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145. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

146. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

147. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

148. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

149. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

150. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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151. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

152. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress
153. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-152 as if set forth

herein verbatim.

154. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants
owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.
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155. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. The actions of Defendants constitute negligence that damaged Plaintiffs.

158. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

159. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

160. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

161. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

162. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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163. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

167. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

168. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

169. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

170. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

171. SCRG owned and/or operated the alumina refinery.

172. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

173. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

174. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

175. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

176. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaarv. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

177. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

178. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.



Martinez, Milagro, et al. v. St Croix Alumina LLC, et al., Civil No.
-VERIFIED COMPLAINT
Page 30

179. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

180. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

181. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

182. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

183. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

184. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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185. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

186. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

187. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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188. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

189. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

190. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

191. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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192. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

193. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

194. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

195. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

196. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
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Attorneys for Plaintiffs

DATED: 81 ("d- ( BY:
Lee J. Roh , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, KEVIN MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KEVIN MARTINEZ

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, CARLOS MORALES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC

VERIFICATION

CARLOS MORALES
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I, KIARA D. MORALES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KIARA D. MORALES

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, WALDEMAR MARTINEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

WALDEMAR MARTINEZ

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, LINDA Y. TORRES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to
the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO
.,,3fSL

Before me this I , day &Way; 2016

Jrjar
AlcalWPW

frarairittra'4
Ar

ANNE
V. STANLEYNotaic

St. Croix, U.SS.ryVirgin Islands
NP-1g_ 1c

My Commiss(Gi
_rdary 13, 2019

PUBLIC

LIND Y TORRES
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VERIFICATION

I, AIRA LAO, being fully sworn, state that I have read the allegations contained in

the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

AIRA LAO

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, RAISA A. MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RAISA A. MARTINEZ

SUBSCRIBED AND SWORN TO

Before me this day of May, 2016

NOTARY PUBLIC
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VERIFICATION

I, MILAGRO MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

a
Before me this f5 day of4la 2016

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MARTIN MATTHEW, EUPHELIE MATTHEW,
SHIRLEY MATTHEW and MARIA MATTHEW,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARTIN MATTHEW, EUPHELIE MATTHEW, SHIRLEY MATTHEW

and MARIA MATTHEW, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARTIN MATTHEW is a resident of St. Croix, Virgin Islands.

3. Plaintiff EUPHELIE MATTHEW is a resident of St. Croix, Virgin Islands.

4. Plaintiff SHIRLEY MATTHEW is a resident of St. Croix, Virgin Islands.

5. Plaintiff MARIA MATTHEW is a resident of St. Croix, Virgin Islands.

6. Plaintiffs MARTIN MATTHEW and EUPHELIE MATTHEW were married on June

16, 1971.

7. Plaintiffs MARTIN MATTHEW and EUPHELIE MATTHEW are the parents of

Plaintiffs SHIRLEY MATTHEW and MARIA MATTHEW.

8. Plaintiff MARTIN MATTHEW was born May 6, 1943.
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9. Plaintiff EUPHELIE MATTHEW was born March 6, 1945.

10. Plaintiff SHIRLEY MATTHEW was born November 8, 1976.

11. Plaintiff MARIA MATTHEW was born December 1, 1985.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 8H Clifton Hill, St. Croix, United

States Virgin Islands.

13. Plaintiff MARTIN MATTHEW has continuously resided at No. 8H Clifton Hill from

1988 to date.

14. Plaintiff EUPHELIE MATTHEW has continuously resided at No. 8H Clifton Hill

from 1988 to date.

15. Plaintiff SHIRLEY MATTHEW has continuously resided at No. 8H Clifton Hill

from 1988 to date.

16. Plaintiff MARIA MATTHEW has continuously resided at No. 8H Clifton Hill from

1988 to date.

17. Each individual Plaintiff was a member of the Henry, class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 8H Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company (Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned andtor operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

59. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

61. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

63. Specifically, Plaintiff MARTIN MATTHEW suffered dizziness that continue to

plague him to this day.

64. Plaintiff EUPHELIE MATTHEW suffered from dizziness and red, watery eyes that

continue to plague her to this day

65. Plaintiff SHIRLEY MATTHEW suffered from skin irritations and skin rashes that

continue to plague her to this day.

66. Plaintiff MARIA MATTHEW suffered from skin irritations and skin rashes and

headaches that continue to plague her to this day.

67. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

68. Plaintiffs had to purchase water as a result of their cisterns being contaminated.
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69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

70. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

71. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

72. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

73. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

74. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.



Martin Matthew, et al. v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 14

75. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

76. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

77. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

78. The refinery ceased operations in approximately 2002.

79. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

80. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

81. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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82. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality, they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

95. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 8H Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs' homes at No. 8H Clifton Hill and contaminate their cistern and

vegetation.

97. As a result, red dust continues to blow into No. 8H Clifton Hill and cause damage

to the personal and real property of Plaintiffs MARTIN MATTHEW, EUPHELIE

MATTHEW, SHIRLEY MATTHEW and MARIA MATTHEW who continue to

reside at No. 8H Clifton Hill, and those Plaintiffs continue to inhale Defendants'

industrial waste. Plaintiffs also suffer from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

99. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix
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Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.
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109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Pod Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

119. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' actions constitute a private nuisance and/or a trespass.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.
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124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic andlor irritating dusts.

125. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.
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137. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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161. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional



Martin Matthew, et at v. St Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 31

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
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ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
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Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: S) fro

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARTIN MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this J D day of

A"-Ara."444aral.-PratieMO' torri
11F;

NM

Nagy Public
ds

16-15
St. Croix,

U.S. Vitgin lslan

kIP-

My Comin,b,.,
LApt. es Feiguary 13,2019

MARTIN MATTHEW

2016
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VERIFICATION

I, EUPHELIE MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

aleatscaraannr,
A IIA VA fa

PUBLIC

YVONNEYVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

EUPHELIE MATTHEW

, 2016

J



Notary Public NP -41-14
Ram Das Bansal
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VERIFICATION

I, SHIRLEY MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHIRLEY MATTHEW

SUBSCRIBED AND SWORN TO

Before me this lb day of Arat , 2016

NOTARY PUBLIC

Swear & Sworn On
' ""2-0t p

ta
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VERIFICATION

I, MARIA MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

u_a.fl) 2c. )
MARIA MATTHEW

SUBSCRIBED AND SWORN TO

Before me this ID day of 021-A-SQ-SL , 2016

Atrar
7:120TRY PUBLIC

,DONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FELIXIA EUGENE, AGATHA BONNIE, REYNOLD
BONNIE, DYLAN BANNIS, DIONE BANNIS and
SHARIGAIE EUGENE

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FELIXIA EUGENE, AGATHA BONNIE, REYNOLD BONNIE, DYLAN

BANNIS, DIONE BANNIS AND SHARIGAIE EUGENE, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FELIXIA EUGENE is a resident of New Jersey, United States.

3. Plaintiff AGATHA BONNIE is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff REYNOLD BONNIE is a resident of New Jersey, United States.

5. Plaintiff SHARIGAIE EUGENE is a resident of New Jersey, United States.

6. Plaintiff DYLAN BANNIS is a resident of St. Croix, United States Virgin Islands.

7. Plaintiff DIONE BANNIS is a resident of St. Croix, United States Virgin Islands.

8. Plaintiff FELIXIA EUGENE is the mother of AGATHA BONNIE, REYNOLD

BONNIE and SHARIGAIE EUGENE.
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9. Plaintiff AGATHA BONNIE is the mother of Plaintiffs DYLAN BANNIS and DION

BANNIS.

10. Plaintiff FELIXIA EUGENE was born on August 14, 1948.

11. Plaintiff AGATHA BONNIE was born on October 23, 1970.

12. Plaintiff REYNOLD BONNIE was born on September 8, 1971.

13. Plaintiff SHARIGAIE EUGENE was born on October 24, 1984.

14. Plaintiff DYLAN BANNIS was born on June 5, 1998.

15. Plaintiff DIONE BANNIS was born on August 12, 1993.

16. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 35 Harvey Project, St. Croix, United

States Virgin Islands.

17. Plaintiffs FELIXIA EUGENE and REYNOLD BONNIE resided at No. 35 Harvey

Project at the time of Hurricane Georges and continuously thereafter until 2008.

18. Plaintiffs AGATHA BONNIE, DYLAN BANNIS and DIONE BANNIS resided at No.

35 Harvey Project at the time of Hurricane Georges and continuously thereafter

until 1999.

19. Plaintiff SHARIGAIE EUGENE resided at No. 35 Harvey Project at the time of

Hurricane Georges and continuously thereafter until 2000.

20. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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No. 35 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.
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26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and
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particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning .the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale
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Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.
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45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued
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to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions,

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

56. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery of on the frequent occasions when

SCA ran bulldozers over them.
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57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the
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piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

62. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 35 Harvey

Project including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean furniture, clothes, curtains, bedding, rugs and other

furnishings. Plaintiffs also had to clean the roof of the home. Plaintiffs suffered

from emotional distress because they were covered in Defendants' industrial

waste.

64. All Plaintiffs suffered from skin rashes as a result of exposure to Defendants'

industrial waste.

65. Plaintiff SHARIGAIE EUGENE had headaches, nose bleeds, red, itchy eyes, itchy

throat, developed respiratory symptoms and missed time from school as a result

of exposure to Defendants' industrial waste.

66. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

67. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

68. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

69. Plaintiffs had to purchase water as a result of their cistern being contaminated.

70. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

71. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

72. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

73. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

74. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

75. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

76. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which
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resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

77. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

78. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

79. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

80. The refinery ceased operations in approximately 2002.

81. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

82. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

83. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."
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84. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

85. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

86. In reality, they failed to do so and failed to disclose this to SCRG.

87. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

88. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

89. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

90. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

91. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

92. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

93. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering
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that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

94. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

95. SCRG did nothing to remove that asbestos for some three (3) years.

96. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injury, mental distress, expenses,

damage to their real property and personal possessions, mental anguish, pain and

suffering and loss of enjoyment of life, a propensity for medical illness, and a

reasonable fear of contracting illness in the future all of which are expected to

continue into the foreseeable future.

D. Related Litigation

98. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry
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plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

99. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

100. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

101. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

102. Plaintiffs did not opt out of the Henry class.
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103. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

104. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

105. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

106. Plaintiffs repeat and re -allege each allegation of Paragraph 1-105 as if set forth

herein verbatim.

107. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

108. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.
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109. Residential communities are also located just north of the refinery.

110. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

111. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

112. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

113. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 41-113 as if set forth

herein verbatim.

115. The actions of all Defendants constitute a public nuisance.

116. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal
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dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

117. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

118. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. All Defendants' actions constitute a private nuisance and/or a trespass.

121. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

122. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

123. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.
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125. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

126. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

127. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

128. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

129. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

130. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

131. As a result, Plaintiffs have suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

134. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

135. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

136. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

137. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

138. Despite this knowledge, Defendants' knowingly and intentionally -failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

139. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the



Eugene, Felixia at aL v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 22

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

140. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

141. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

142. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

143. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth
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herein verbatim.

145. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

146. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. The actions of Defendants constitute negligence that damaged Plaintiffs.

149. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

150. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

151. Glencore's conduct fell below the standard of care of a reasonable property owner
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and/or operator in similar circumstances.

152. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

153. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

154. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

158. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
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the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

159. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

160. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

161. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

162. SCRG owned and/or operated the alumina refinery.

163. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

164. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

165. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

166. Defendants' negligence caused real and personal property damage that also
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resulted in emotional distress and anxiety.

167. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

168. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

169. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct
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is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

170. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

171. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.
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The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

172. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

173. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

174. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

175. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

176. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

177. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

178. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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179. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

180. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."
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181. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

182. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

183. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the
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next time a hurricane threatened.

184. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

185. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

186. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

187. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee J. Ro
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FELIXIA EUGENE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FELIXIA EUGENE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, AGATHA BONNIE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this / day of

yeisi,

NNE V. V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

RY PUBLIC

, 2016.

(1\00--ttlek -8(MY)1
\-) AGATHA BONNIE



Eugene, Felixia et. al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 36

VERIFICATION

I, REYNOLD BONNIE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

REYNOLD BONNIE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, SHARIGAIE EUGENE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHARIGAIE EUGENE

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, DIONE BANNIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I day of

itcsr.b.;41-
YlifE . T

Notary Public

St. rob( U.S.
6

iV15Virgin Islands

NP-1

My Commission
Expires February 13,2019

2016.

DIONFIBANNIS
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VERIFICATION

I, DYLAN BANNIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this it day of

arialartnas
Al I , ArtiiparARY PUBLIC

VOUNE V. STANLEY
tftry Pubic

St, Cr*, U.S. Virgin Islands
SIP -16-15

My Camino Expires February 13, 2019

2016.

DYLAN B NNIS



LEE J. ROHN 'S ASSOCIATES, LLC
COST ACCOUNT
1101 KING ;MET
CHRISTIANSTED, VI 00820
340-778-8855

PAY TO THE
ORDER OF Superior Court of the Virg in Islands

Seventy -Five and 00/100*************************'

MEMO

Superior Court of the Virgin Islands

Eugene, Felixia et al v St Croix Alumina et al

FIRST BANK
101-7285/2216

001238111' I:221672850: 72tu 1m 1901,112

12381

8/4/2016

$ **75 00

UTHOR¢FA SIGNATURE

DOLLARS

LEE J. ROHN & ASSOCIATES, LLC I COST ACCOUNT

Superior Court of the Virgin Islands

Superior Court Fee Re: Verified Complant

Costs - First Bank Eugene, Felixia et al v. St. Croix Alumina et al

8/4/2016
12381

75.00

75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EVELIS BOULOGNE CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff EVELIS BOULOGNE, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EVELIS BOULOGNE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born December 5, 1983.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 79 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 79 Estate Profit at the time of Hurricane Georges and

continuously thereafter to date.



Evelio Boulogne v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 2

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No.  79 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

3 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of. Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 79 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery, Plaintiff suffered from skin

rash and red, itchy eyes as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had 410 way of knowing or discovering

that. in particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 79 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 79 Estate Profit and contaminated her cistern
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and home.

83. As a result, Red Dust continued to blow into No. 79 Estate Profit and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 79 Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("HenrY) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]11 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajIl persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment ofprivate land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Ail Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
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red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

.was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore? in Antilles Ins. v. James, 30 Vi. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distFess, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
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trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel.who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents



Evelis Boulogne v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 32

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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VERIFICATION

I, EVELIS BOULOGNE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

Aa,1/12H,
EVELIS BOU GNE

SUBSCRIBED AND SWORN TO

Before me this t I day of af,(514- , 2016.

We
/YVONNE V. j   EY

Notary Public
St. Croix.i,Ulp.S-16Vi-r1g5in Islands

My Comirbss.,t cApires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

EDWIN EDUARDO RAMIREZ, TERESA
RAMIREZ, AWILDA RAMIREZ, EDWIN RAMIREZ,
JR., EDUARDO RAMIREZ and JOEL RAMIREZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EDWIN EDUARDO RAMIREZ, TERESA RAMIREZ, AWILDA

RAMIREZ, EDWIN RAMIREZ, JR., EDUARDO RAMIREZ and JOEL RAMIREZ, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDWIN EDUARDO RAMIREZ is a resident of St. Croix, Virgin Islands.

3. Plaintiff TERESA RAMIREZ is a resident of St. Croix, Virgin Islands.

4. Plaintiff AWILDA RAMIREZ is a resident of St. Croix, Virgin Islands.

5. Plaintiff EDWIN RAMIREZ, JR. is a resident of St. Croix, Virgin Islands.

6. Plaintiff EDUARDO RAMIREZ is a resident of St. Croix, Virgin Islands.

7. Plaintiff JOEL RAMIREZ is a resident of Pawtucket, Rhode Island.
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8. Plaintiffs EDWIN EDUARDO RAMIREZ and TERESA RAMIREZ were married on

November 22, 1969.

9. Plaintiffs EDWIN EDUARDO RAMIREZ and TERESA RAMIREZ are the parents

of Plaintiffs AWILDA RAMIREZ, EDWIN RAMIREZ, JR. and JOEL RAMIREZ and

grandparents to EDUARDO RAMIREZ.

10. Plaintiff EDWIN EDUARDO RAMIREZ was born October 18, 1944.

11. Plaintiff TERESA RAMIREZ was born October 15, 1947.

12. Plaintiff AWILDA RAMIREZ was born October 8, 1971.

13. Plaintiff EDUARDO RAMIREZ was born July 20, 1995.

14. Plaintiff JOEL RAMIREZ was born November 22, 1975.

15. Plaintiff EDWIN RAMIREZ, JR. was born January 28, 1973.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 23 Estate Profit, St. Croix, United

States Virgin Islands.

17. Plaintiff EDWIN EDUARDO RAMIREZ has continuously resided at No. 23 Estate

Profit from 1960 to date.

18. Plaintiff TERESA RAMIREZ has continuously resided at No. 23 Estate Profit from

1960 to date.

19. Plaintiff AWILDA RAMIREZ continuously resided at No. 23 Estate Profit from

birth until 2015 when she relocated to No. 128 Harvey Project, where she has

resides today.
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20. Plaintiff EDWIN RAMIREZ, JR. continuously resided at No. 23 Estate Profit from

birth to date.

21. Plaintiff JOEL RAMIREZ continuously resided at No. 23 Estate Profit at the time

of Hurricane Georges,

22. Plaintiff EDUARDO RAMIREZ continuously resided at No. 23 Estate Profit at the

time of Hurricane Georges to date.

23. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 23 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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26. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa'), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sate, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.



Edwin Eduardo Ramirez, et al. v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 7

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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49. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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59. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

65. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

66. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.
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69. Specifically, Plaintiff EDWIN EDUARDO RAMIREZ suffered from skin irritations

and rashes and red, watery eyes.

70. Plaintiff TERESA RAMIREZ suffered from skin irritations and rashes.

71. Plaintiff AWILDA RAMIREZ suffered from redness and itching in the face and

neck and skin irritations and rashes.

72. Plaintiff EDWIN RAMIREZ, JR. suffered from redness and itching in the face and

neck and skin irritations and rashes.

73. Plaintiff JOEL RAMIREZ suffered from redness and itching in the face and neck

and skin irritations and rashes.

74. Plaintiff EDUARDO RAMIREZ suffered from redness and itching in the face and

neck and skin irritations and rashes.

75. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

76. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

77. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

78. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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79. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

80. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

81. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

82. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

83. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

84. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

85. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.
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86. The refinery ceased operations in approximately 2002.

87. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

88. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

89. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

90. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

91. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

92. In reality, they failed to do so and failed to disclose this to SCRG.
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93. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

94. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

95. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

96. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

97. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

98. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

99. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.
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100. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

101. SCRG did nothing to remove that asbestos for some three (3) years.

102. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

103. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 23 Estate Profit and No. 128 Harvey

Project to this date any time there is a strong wind or the red dust piles are

worked on.

104. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 23 Estate Profit and No. 128 Harvey Project

and contaminated their cistern and vegetation.

105. As a result, red dust continues to blow into No. 23 Estate Profit and No. 128

Harvey Project and cause damage to the personal and real property of Plaintiffs

EDWIN EDUARDO RAMIREZ, TERESA RAMIREZ, AWILDA RAMIREZ,

EDUARDO RAMIREZ and EDWIN RAMIREZ, JR. who continue to reside at No.
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23 Estate Profit and No. 128 Harvey Project and those Plaintiffs continue to

inhale Defendants' industrial waste. Plaintiffs also suffer from emotional distress

and anxiety as a result of damage to their real property and dwelling and as a

result of personal physical injury by exposure to the released industrial waste,

including bauxite.

106. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

107. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

108. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

109. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

110. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

111. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

112. Plaintiffs did not opt out of the Henry class.
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113. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

114. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

115. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

116. Plaintiffs repeat and re -allege each allegation of Paragraph 1-115 as if set forth

herein verbatim.

117. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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118. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

119. Residential communities are also located just north of the refinery.

120. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

121. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

122. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

123. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute a public nuisance.

126. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

127. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

128. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' actions constitute a private nuisance and/or a trespass.

131. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

132. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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133. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

136. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

137. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

138. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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139. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

140. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

141. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

144. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

145. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

146. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

147. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

148. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

149. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

150. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

151. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

152. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

153. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

156. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

157. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-156 as if set forth

herein verbatim.

158. The actions of Defendants constitute negligence that damaged Plaintiffs.

159. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

160. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

161. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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163. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

164. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

168. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

169. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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170. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

171. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

172. SCRG owned and/or operated the alumina refinery.

173. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

174. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

175. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

176. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

177. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

178. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

179. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

180. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

181. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

182. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

183. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

184. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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185. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

186. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

187. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

188. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

189. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

190. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

191. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

192. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

193. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

194. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

195. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

196. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

197. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys fc Plaintiffs

DATED: F? BY
Lee
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDWIN EDUARDO RAMIREZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

Kale;iteiAr
PUBLIC

YVON V. STANLEY
ry Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13,2019

2016

IN ' RDO RAMIREZ
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VERIFICATION

TERESA RAMIREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TERESA RAMIREZ

SUBSCRIBED AND SWORN TO

Before me this day of t.A. 2016

1111161 _

As
ARY PURI IC

Y fiNNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin islands
NP -16.15

My Commission Expires February 13, 2019
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VERIFICATION

I, EDWIN RAMIREZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EDWIN RAMIREZ, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, JOEL RAMIREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOEL RAMIREZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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I, EDUARDO RAMIREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EDUARDO RAMIREZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, AWILDA RAMIREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of GA, 2016

A r Air A

.
9,1-, NE V. STA

Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
 DIVISION OF ST. CROIX

YOLANDA MELENDEZ, MOISES MELENDEZ,
JR., MOISES MELENDEZ, III, MITZAIDA
MELENDEZ and MIDALYS MELENDEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs YOLANDA MELENDEZ, MOISES MELENDEZ, JR., MOISES

MELENDEZ, Ill, MITZAIDA MELENDEZ and MIDALYS MELENDEZ, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff YOLANDA MELENDEZ is a resident of St. Croix, Virgin Islands.

3. Plaintiff MOISES MELENDEZ, JR. is a resident of St. Croix, Virgin Islands.

4. Plaintiff MOISES MELENDEZ, Ill is a resident of Orlando, Florida.

5. Plaintiff MITZAIDA MELENDEZ is a resident of Orlando, Florida.

6. Plaintiff MIDALYS MELENDEZ is a resident of Lawrenceville, Georgia.

7. Plaintiffs YOLANDA MELENDEZ and MOISES MELENDEZ, JR. were married on

December 23,.1995.
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8. Plaintiffs YOLANDA MELENDEZ and MOISES MELENDEZ, JR. are the parents

of Plaintiffs MOISES MELENDEZ, Ill, MITZAIDA MELENDEZ and MIDALYS

MELENDEZ.

9. Plaintiff YOLANDA MELENDEZ was born December 8, 1973.

10. Plaintiff MOISES MELENDEZ, JR. was born April 27, 1970.

11. Plaintiff MOISES MELENDEZ, Ill was born October 14, 1990.

12. Plaintiff MITZAIDA MELENDEZ was born December 14, 1991.

13. Plaintiff MIDALYS MELENDEZ was born August 24, 1998.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 61 Estate Profit, St. Croix, United

States Virgin Islands.

15. Plaintiff YOLANDA MELENDEZ has continuously resided at No. 61 Estate Profit

from 1989 to date.

16. Plaintiff MOISES MELENDEZ, JR. has continuously resided at No. 61 Estate

Profit from 1989 to date.

17. Plaintiff MOISES MELENDEZ, Ill was a minor at the time of Hurricane Georges

and continuously resided at No. 61 Estate Profit from birth until 2015.

18. Plaintiff MITZAIDA MELENDEZ was a minor at the time of Hurricane Georges

and continuously resided at No. 61 Estate Profit from birth until 2015.

19. Plaintiff MIDALYS MELENDEZ was a minor at the time of Hurricane Georges

and continuously -resided at No. 61 Estate Profit from birth until 2015.
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20. Each individual Plaintiff was a member of the Henryl class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 61 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

23. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

29. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and



Yolanda Melendez, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 5

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remed ation of environmental conditions covered by the

Acquisition Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mild piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown Out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they -owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

56. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes..

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

62. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

66. Specifically, Plaintiff YOLANDA MELENDEZ suffered from itchy skin and skin

rashes, respiratory issues and allergies. Plaintiff additionally suffered from severe

stress and anxiety that continues to plague her to this day from her sicknesses

and excessive cleaning and constantly being covered in Defendants' industrial

waste.
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67. Plaintiff MOISES MELENDEZ, JR. suffered from itchy skin and skin rashes,

respiratory issues and allergies. Plaintiff additionally suffered from severe stress

and anxiety that continues to plague him to this day from his sicknesses and

excessive cleaning and constantly being covered in Defendants' industrial waste.

68. Plaintiff MOISES MELENDEZ, Ill suffered from itchy skin and skin rashes,

respiratory issues and allergies. Plaintiff additionally suffered from severe stress

and anxiety from his sicknesses and excessive cleaning and constantly being

covered in Defendants' industrial waste.

69. Plaintiff MITZAIDA MELENDEZ suffered from itchy skin and skin rashes,

respiratory issues and allergies. Plaintiff additionally suffered from severe stress

and anxiety from her sicknesses and excessive cleaning and constantly being

covered in Defendants' industrial waste.

70. Plaintiff MIDALYS MELENDEZ suffered from itchy skin and skin rashes,

respiratory issues and allergies. Plaintiff additionally suffered from severe stress

and anxiety from her sicknesses and excessive cleaning and constantly being

covered in Defendants' industrial waste.

71. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

72. Plaintiffs had to purchase water as a result of their cisterns being contaminated.



Yolanda Melendez, et a/. v. St Croix Alumina LLC, et al, Civil No.
VERIFIED COMPLAINT
Page 14

73. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

74. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

75. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

76. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and Mowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

77. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

78. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.
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79. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

80. Plaintiffs were forced to obtain potable water and incur the expense, thereof

81. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

82. The refinery ceased operations in approximately 2002.

83. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

84. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

85. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or.approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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86. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

90. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

99. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 61 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

100. In or about 2014, SCRG began efforts to Many contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
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blew into Plaintiffs' home at No. 61 Estate Profit and contaminate their cistern

and vegetation.

101. As a result, red dust continued to blow into No. 61 Estate Profit and cause

damage to the personal and real property of Plaintiffs who continued to reside at

No. 61 Estate Profit and those plaintiffs continued to inhale defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

102. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

103. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

104. In 1999, local residents and workers filed a crass action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Homy plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

105. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

106. The initial class in Henry was defined as

[all individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

107. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.
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108. Plaintiffs did not opt out of the Henry class.

109. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

110. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

111. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

112. Plaintiffs repeat and re -allege each allegation of Paragraph 1-111 as if set forth

herein verbatim.

113. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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114. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

115. Residential communities are also located just north of the refinery.

116. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

117. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

118. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

119. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute a public nuisance.

122. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

123. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

124. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' actions constitute a private nuisance and/or a trespass.

127. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

128. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxicand/or irritating dusts.
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129. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

132. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

133. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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134. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

135. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

136. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

137. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

140. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.
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141. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

142. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

143. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

144. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

145. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

146. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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147. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

148. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

149. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and



Yolanda Melendez, et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 27

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

152. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

153. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-152 as if set forth

herein verbatim.

154. The actions of Defendants constitute negligence that damaged Plaintiffs.

155. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

156. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

157. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

159. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

160. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

164. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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165. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

167. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

168. SCRG owned and/or operated the alumina refinery.

169. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

170. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

17t SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

172. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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173. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

174. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

175. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

176. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

177. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
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distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

178. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

179. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

180. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
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ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

181. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

182. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

183. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

184. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

185. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

186. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
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Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

187. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

188. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

189. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

190. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

191. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

192. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

193. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: PI te (C(40

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



Yolanda Melendez, et aL v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, YOLANDA MELENDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

t1)(LitoicLC))/1

1Y LANDA MELE DEZ

SUBSCRIBED AND SWORN TO

Before me this day of ail , 2016

Agsgig

ii, klinE R t Pi
Notary Pubic

, St. Croix, U.S.
1

Virgin islands

NP -6-15

My Commission
Expires February 13,2019
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VERIFICATION

I, MOISES MELENDEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MOISES MELENDEZ, JR.

SUBSCRIBED AND SWORN TO

Before me this day of 0Sua, , 2016

_,,a/earANNS.r,arrY PUBLIC

V NE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, MOISES MELENDEZ, III, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MOISES MELENDEZ, Ill

SUBSCRIBED AND SWORN TO

Before me this day of 2016

NOTARY PUBLIC
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VERIFICATION

I, MITZAIDA MELENDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MITZAIDA MELENDEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, MIDALYS MELENDEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MIDALYS MELENDEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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BENJAMIN DURAND

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Plaintiff,

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
Vida CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff BENJAMIN DURAND, by and through his undersigned counsel, file his

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff BENAJAMIN DURAND is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born March 3, 1943.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 206 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 206 Clifton Hill at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of
September 21, 1998, Plaintiff resided in property, specifically No. 206 Clifton.Hill,

which is located in one of the following six communities adjacent to and downwind

from the St. Croix Alumina Refinery Plant the Projects of Harvey, Clifton Hill and

the estates of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages

or injuries as a result of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane George. Plaintiff did not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members
is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.
10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in
Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. ;Virgin

Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO
acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this
lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned
subsidiary of Glencore International. Century Chartering Company changed its
name to Century Aluminum Company ("Century Aluminum") in July 1995 and
remained a wholly owned subsidiary of Glencore International through April 1996.
Defendant Century Aluminum is a Delaware corporation with its principal place of
business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition
Agreement for the sale of the refinery, Defendant Glencore International was
identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate
parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18
million for claims made by July 24, 2001 arising from specified environmental
conditions, including without limitation, claims related to substances migrating from
the refinery, and the parties agreed to cooperate with regard to the investigation
and remediation of environmental conditions covered by the Acquisition
Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
indemnification obligations of Glencore International pursuant to the Acquisition
Agreement for the sale of the VIALCO facility to SCA. Glencore International,
Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as
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high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered
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asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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42. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out
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of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the
piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust consisting
of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 206 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including repainting walls
and roof at considerable expense. Plaintiff suffered from emotional distress

because he was covered in Defendants' industrial waste. Plaintiff also experienced

skin rash because of Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house
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which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc. became

stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiff whenever there was a strong wind or work

done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiff's homes, appliances,

furnishings and clothes among other items.
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61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same
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and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and being

inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiff until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiff to inhale asbestos and otherwise be exposed

to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 206 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs home at No. 206 Clifton Hill and contaminated his cistern and home.

83. As a result, Red Dust continued to blow into No. 206 Clifton Hill and cause damage

to the personal and real property of Plaintiff who continue to reside at No. 206

Clifton Hill, and Plaintiff continued to inhale Defendants' industrial waste. Plaintiff

also suffered from emotional distress and anxiety as a result of damage to his real

property and dwelling and as a result ofexposure to the released industrial waste,
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including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental anguish,

pain and suffering and loss of enjoyment of life, a propensity for additional medical

illness, a reasonable fear of contracting illness in the future, all of which are

expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances
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from reaccumulating on the island.

88. The initial class in Henry was defined as

[a)II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust, red

mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren
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Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,
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asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass
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107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result, Plaintiff

has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused additional

damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiff's neighborhood and damage Plaintiff and his property.

115 Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to cleanup the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and

other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiff's home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiff's neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as his primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk
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of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, Fed mud, asbestos and other particulates to

blow into Plaintiffs neighborhood and cause significant harm to Plaintiff's minds,

bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiff, Plaintiff has suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the
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Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiff's

neighborhoods and harm Plaintiff's and his properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into
'

nearby neighborhoods and damage Plaintiff and his properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiff and his

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff's and his property.



Benjamin Durand v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiff and his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.
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The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000 in

emotional distress, relying on Restatement §§ 904 and 436A. The court reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion thatin the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish. because: (1) the Refinery acted with reckless disregard for the
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health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses,

including property damage to his homes and the contamination of his cistern; (3)

the type of torts at issue here are sufficiently like a trespass and the illustrations to

§ 905 to warrant these remedies even if Plaintiff was not physically injured; and (4)

Plaintiff is entitled to recover for his "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined his property,

regardless of whether the Plaintiff recovers in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods, but

consciously and with reckless indifference took no reasonable steps to protect the

surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The
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Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.
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170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but failed

to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J. Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, BENJAMIN DURAND, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BENJAMIN DURAND

SUBSCRIBED AND SWORN TO

Before me this day of
, 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JEAN BERTHONY ARITUS CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JEAN BERTHONY ARITUS, by and through his undersigned counsel,

file his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JEAN BERTHONY ARITUS is a resident of Aurora, Colorado.

3. Plaintiff was born October 29, 1958.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 32 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 32 Estate Profit at the time of Hurricane Georges until he

relocated in 2015.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 32 Estate

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Profit, which is located in one of the following six communities adjacent to and

downwind from .the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands; because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.
48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 32 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

Plaintiff also experienced red, itchy eyes, and skin rash because of Defendants'

industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

52.  Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."



Jean Betthony Aritus v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 13

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering
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that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about
freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 32 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs home at No. 32 Estate Profit and contaminated his cistern

and home.

83. As a result, Red Dust continued to blow into No. 32 Estate Profit and cause
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damage to the personal and real property of Plaintiff who continue to reside at

No. 32 Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to his real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to his

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

87. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

88. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

89. Plaintiff did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,
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and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

93. Plaintiff repeats and re -alleges each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

96. Residential communities are also located just north of the refinery.

97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's
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neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

101. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of all Defendants constitute a public nuisance.

103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

104. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R.& R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.
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105. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private NuisancelTrespass

106. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. All Defendants' actions constitute a private nuisance and/or a trespass.

108. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

110. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating



Jean Berthony Aritus v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 20

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiffs home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

118. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.
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121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as his primary source of drinking

water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.



Jean Berthony Aritus v. St. Croix Alumina LLC, et al Civil No.
VERIFIED COMPLAINT
Page 22

127. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

130. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants
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owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

133. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

134. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiff.

136. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite
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and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his properties.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his properties.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and his property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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146. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiffs and his property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiff also specifically alleges that he are entitled to recover under Banks and
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the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish
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in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

159. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
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suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his homes and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined his

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

162. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no -reasonable steps to
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protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
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Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
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of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to INy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.
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171. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

173. SCRG knew that those substances repeatedly blew into Plaintiffs home but

failed to warn Plaintiff or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J.11sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JEAN BERTHONY ARITUS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JEAN BERTHONY ARITUS

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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CESARIO SANTIAGO, JR.

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Red bust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff CESARIO SANTIAGO, JR., by and through his undersigned counsel, file

his Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CESARIO SANTIAGO, JR. is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born April 30, 1957.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 124 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 124 Estate Profit at the time of Hurricane Georges and then

moved within the zone to No. 112 Estate Profit.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 124 and No. 112

Estate Profit, which is located in one of the following six communities adjacent to

and downwind from the St. Croix Alumina Refinery Plant the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did not

opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen,

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated
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the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned
subsidiary of Glencore International. Century Chartering Company changed its
name to Century Aluminum Company ("Century Aluminum") in July 1995 and
remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of
business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition
Agreement for the sale of the refinery, Defendant Glencore International was
identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate
parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18
million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from
the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition
Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at



Cesario Santigo, Jr. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 6

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos
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removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts fromthe refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates
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into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

48. Plaintiffs home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 124 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because he was covered in Defendants' industrial waste.

Plaintiff also experienced red, itchy eyes, diarrhea and vomiting because of

Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc. became

stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiff whenever there was a strong wind or work

done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which
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resulted in incomplete clean up, damage to Plaintiffs homes, appliances,

furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectupte any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."
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68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and being

inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering



Cesario Santigo, Jr. v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 14

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiff until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiff to inhale asbestos and otherwise be exposed

to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 112 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiff's home at No. 112 Estate Profit and contaminated his cistern and

home.

83. As a result, Red Dust continued to blow into No. 112

damage to the personal and real property of Plaintiff who

Estate Profit and cause

continue to reside at No.
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112 Estate Profit, and Plaintiff continued to inhale Defendants' industrial waste.

Plaintiff also suffered from emotional distress and anxiety as a result of damage to

his real property and dwelling and as a result of exposure to the released industrial

waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to his real property and personal possessions, mental anguish,

pain and suffering and loss of enjoyment of life, a propensity for additional medical

illness, a reasonable fear of contracting illness in the future, all of which are

expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry
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plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release cA pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St, Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust, red

mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[all! persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiff then timely filed his individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could
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blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-
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25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled -to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result, Plaintiff

has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused additional

damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix,SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and
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the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiff's .neighborhood and damage Plaintiff and his property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and

other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiff's home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.
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122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiff's neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as his primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'
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purposefully concealed and/or misrepresented the health risks associated with

exposure tothe emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs minds,

bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiff, Plaintiff has suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally
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hazardous condition, through the common law, and through statutory and

regulatoryyobligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiff's

neighborhoods and harm Plaintiff's and his properties.
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141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiff and his properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiff and his

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff's and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiff and his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the
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body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Mooienaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not
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totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000 in

emotional distress, relying on Restatement §§ 904 and 436A. The court reasoned:

Antilles Ins.,

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
Was only a part of the damages awarded, this section is inapplicable.

30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of
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physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses,

including property damage to his homes and the contamination of his cistern; (3)

the type of torts at issue here are sufficiently like a trespass and the illustrations to

§ 905 to warrant these remedies even if Plaintiff was not physically injured; and (4)

Plaintiff is entitled to recover for his "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined his property,

regardless of whether the Plaintiff recovers in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods, but

consciously and with reckless indifference took no reasonable steps to protect the

surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from, the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.
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168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't
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aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but failed

to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme
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indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 9, 2016 BY:
Lee J. Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CESARIO SANTIAGO, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CESARIO SANTIAGO, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

TABITA M. CRUZ CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff TABITA M. CRUZ, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff TABITA M. CRUZ is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born February 19, 1942.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 69B Estate. Profit, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 69B Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2015.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 69B Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International;

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 69B Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.



Tabita M. Cruz v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 69B Estate Profit to this date any

time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 69B Estate Profit and contaminated her cistern
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and home.

83. As a result, Red Dust continued to blow into No. 69B Estate Profit and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 69B Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Horny v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

86. In addition to damages for personal injuries and property damages, the Henry
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plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

88. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

89. Plaintiff did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

93. Plaintiff repeats and re -alleges each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

96. Residential communities are also located just north of the refinery.

97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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98. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

101. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of all Defendants constitute a public nuisance.

103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

104. The actions of all Defendants violated the statutes of the Virgin Islands
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(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

106. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. All Defendants' actions constitute a private nuisance and/or a trespass.

108. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

110. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to
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clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs property, which damaged Plaintiffs home, yard, cistern,

and other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

118. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.
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120. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

130. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.
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132. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

133. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

134. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiff.

136. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property
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owner and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
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the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

153. Defendants' negligence caused both physical personal injury and real and
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personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiff also specifically alleges that hesare entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's
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conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical
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endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF -TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

162. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,
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but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."
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168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite
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with tarp the next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

173. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 10, 2016 BY:
Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, TABITA M. CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TABITA M. CRUZ

SUBSCRIBED AND SWORN TO

Before me this t \ day of atA5M;---- , 2016.

-Ierres""relAtc, ,Atinar
PUBLIC

YV Or NE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EULOGIO PEREZ, JR., NILDA IVETTE PEREZ,
JAVIER PEREZ AND JOANDRA PEREZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
filda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EULOGIO PEREZ, JR., NILDA 1VETTE PEREZ, JAVIER PEREZ AND

JOANDRA PEREZ, by and through their undersigned coun

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EULOGIO PEREZ, JR. is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff NILDA IVETTE PEREZ is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff JAVIER PEREZ is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff JOANDRA PEREZ is a resident of St. Croix, United States Virgin Islands.

6. Plaintiffs EULOGIO PEREZ, JR. and NILDA IVETTE PEREZ are the parents of

JAVIER PEREZ and JOANDRA PEREZ.

sel, file their Verified
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7. Plaintiffs EULOGIO PEREZ, JR. and NILDA {VETTE PEREZ were married on

November 28, 1992.

8. Plaintiff EULOGIO PEREZ, JR. was born on July 7, 1971.

9. Plaintiff NILDA IVETTE PEREZ was born on December 11, 1967.

10. Plaintiff JAVIER PEREZ was born on April 13, 1993.

11. Plaintiff JOANDRA PEREZ was born on October 14, 1994.

12. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 2B Estate Profit, St. Croix, United

States Virgin Islands.

13. All Plaintiffs resided at No. 2B Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2000.

14. Each individual Plaintiff was a member of the Henry, class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 2B Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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23. Glencore, Ltd. f/k/a Clarendon. Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. It
all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can
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cause severe irritation 'of skin], especially when wet," and "can cause irritation" of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.
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42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air
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pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

56. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 2B Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean furniture, clothes, curtains, bedding and other household

items, some of which had to be replaced. Plaintiffs had to clean the roof of the

home as well as clean and repaint walls and redo the floors. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

58. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic
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substances that blew over from the alumina refinery.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
63. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. had to

be cleaned due to Red Dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,
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furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same
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and, further, went in after the sale and destabilized the red mud pills.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that
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unencapsulated asbestos fibers were permitted to hang and bloNAT about freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer, mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for medical illness, and a reasonable

fear of contracting illness in the future ail of which are expected to continue into

the foreseeable future.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
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neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of all Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. All Defendants' actions constitute a private nuisance and/or a trespass.

113. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

114. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats
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to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to
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blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All lIefendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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. 147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused real and personal property damage that also

resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further
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bodily harm resulting from the emotional diskirbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury
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when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate
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division of the district court affirmed h Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486,consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,
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regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive .damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refirtery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"



Perez, Eulogio et. al. v. SL Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 30

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take
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any steps to secure the red mud". The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 3, 2016 BY:
Lee J. Rohn, Es
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOANDRA PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

NN
Y

Notary Public

t. Croix, U.S. Virgin Islands

NP -16-15

My Commission
Expires Fabian/ 13, 2019

nal .14_dirsitice
jratanall.li

1.01,
JOANDRA PEREZ

2016.
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'VERIFICATION

I, JAVIER PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this id\ day of , 2016.

Ariatila
OHNE

T

Notary Public

St. Croix, NU.S.
Virgin Islands

P-16-15

My Commission
Expos February

13, 2019
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VERIFICATION

I, NILDA IVETTE PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this \ day of

E V. STANLEY
otary Public
, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016.

NILDA IV TTE P
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VERIFICATION

I, EULOGIO PEREZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this // day of

410.:0
cr Ar

tcr MR --
s Notary Public

St. Croix. U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

It)

2016.

EULOGIO P "EZ, JR.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARIA HEPBURN
CIVIL NO:

Pldintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff MARIA HEPBURN, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIA HEPBURN is a resident of St. Croix, United States Virgin Islands.
3. Plaintiff was born July 3, 1946.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 72 Clifton Hill, St. Croix, United States Virgin Islands.
5. Plaintiff resided at No. 72 Clifton Hill at the time of Hurricane Georges and

continuously thereafter until 2000.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of
September 21, 1998, Plaintiff resided in property, specifically No. 72 Clifton Hill,

Henry v. St Croix Alumina, LLC, Civ, No. 1999-0036, in the District Court of the Virgin Islands.
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which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned
.

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore international was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. 'Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alla, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high asapproximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 72 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

5t Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house
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which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiffs personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.
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61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same
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and, further, went in after the sale and destabilized the red mud piles.

69? In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

82. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,
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and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.

100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
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coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.
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109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.
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115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take
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precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments
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resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.

133. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

140. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Alcoa and SCA's failure to secure the bauxite and red mud and related
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particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs neighborhood and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

146. SCRG owned and/or operated the alumina refinery.

147. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.
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149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TOP-rs § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

153. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
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the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her
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property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite-storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.



Maria Hepburn v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 32

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 11, 2016 BY:
Lee J. Roh , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARIA HEPBURN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this L2. day of GIA-43 A

asearataAdeasarjr-r-afir.tri :
irblE V. STANLEY
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13,2019

, 2016.

MARIA Ari,Evlim"-70-7-7
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUZ MARIA QUINONES, JOVANY SOTO,
HECTOR LUIS SOTO

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUZ MARIA QUINONES, JOVANY SOTO, and HECTOR LUIS SOTO,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUZ MARIA QUINONES is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff JOVANY SOTO is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff HECTOR LUIS SOTO is a resident of Orlando, Florida.

5. Plaintiff LUZ MARIA QUINONES is the mother of Plaintiffs JOVANY SOTO and

HECTOR LUIS SOTO.

6. Plaintiff LUZ MARIA QUINONES was born September 28, 1967.

7. Plaintiff JOVANY SOTO was born June 8, 1986.
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8. Plaintiff HECTOR LUIS SOTO was born October 14, 1988.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 67 Estate Profit, St. Croix, United

States Virgin Islands.

10. All Plaintiffs resided at No. 67 Estate Profit at the time of Hurricane Georges and

until March 1999 when Plaintiffs relocated to No. 67 Harvey Projects, St. Croix,

United States Virgin Islands. Plaintiffs JOVANY SOTO and LUZ MARIA

QUINONES have continually resided at No. 67 Harvey Projects continuously

from March 1999 to date. Plaintiff HECTOR LUIS SOTO resided at No. 67

Harvey Projects continuously from March 1999 to December 2015 when he

relocated to Orlando, Florida.

11. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 67 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore international AG

("Glencore International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concem is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their
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real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

57. Specifically, Plaintiff LUZ MARIA QUINONES suffered from red, itchy eyes, skin

rashes and diarrhea.

58. Specifically, Plaintiff JOVANY SOTO suffered from red, itchy eyes, skin rashes

and diarrhea.

59. Specifically, Plaintiff HECTOR LUIS SOTO suffered from red, itchy eyes, skin

rashes and diarrhea.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust and had to be discarded.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.
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72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 67 Harvey Projects to this date any

time there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 67 Harvey Projects and contaminated their

cistern and vegetation.

90. As a result, red dust continued to blow into No. 67 Harvey Projects, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 67 Harvey Projects and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.
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91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.
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105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.
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111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.



LUZ MARIA QUINONES, at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 24

131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cai.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: RIOPG

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIAT S, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUZ MARIA QUINONES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

ONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.

Z MARIA QUINONES
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VERIFICATION

I, JOVANY SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this \ day of

tIC
Notary Public

S roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2016.
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VERIFICATION

I, HECTOR LUIS SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

/Mk -

CTOR LUIS SOTO

SUBSCRIBED AND SWORN TO

Before me this day of RUCIAS I , 2016.

Alexandra Painendex
Notary Pablo

State of Florida
14 My Commission Span 000/2019

Commission No. FF 187330
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ELIUD ROLDAN, MAGALI ROLDAN, LISHANICE
ROLDAN and INOCENCIA ROLDAN

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ELIUD ROLDAN, MAGALI ROLDAN, LISHANICE ROLDAN and

INOCENCIA ROLDAN, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ELIUD ROLDAN is a resident of St. Croix, Virgin Islands.

3. Plaintiff MAGALI ROLDAN is a resident of St. Croix, Virgin Islands.

4. Plaintiff LISHANICE ROLDAN is a resident of St. Croix, Virgin Islands.

5. Plaintiff INOCENCIA ROLDAN is a resident of New Jersey.

6. Plaintiffs ELIUD ROLDAN and MAGALI ROLDAN were married on November 28,

1997.

7. Plaintiffs ELIUD ROLDAN and MAGALI ROLDAN are the parents of Plaintiff

LISHANICE ROLDAN.

8. Plaintiff INOCENCIA ROLDAN is the mother of Plaintiff ELIUD ROLDAN.
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9. Plaintiff ELIUD ROLDAN was born December 30, 1959.

10. Plaintiff MAGALI ROLDAN was born May 22, 1977.

11. Plaintiff LISHANICE ROLDAN was born June 25, 1998.

12. Plaintiff INOCENCIA ROLDAN was born July 4, 1939.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 2 Estate Profit, St. Croix, United

States Virgin Islands.

14. All Plaintiffs, with the exception of Plaintiff INOCENCIA ROLDAN, have

continuously resided at No. 2 Estate Profit to date.

15. Plaintiff INOCENCIA ROLDAN moved from No. 2 Estate Profit in 2013.

16. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 2 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned arid/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

25. Glencore, Ltd. f/Wa Clarendon Ltd. actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."



Roldan, Eliud, et al. v. St. Croix Alumina LLC, et at, Civil No,
VERIFIED COMPLAINT
Page 6

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in NewNevYork, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.
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C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.
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74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

90. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 2 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes No. 2 Estate Profit and contaminate their cistern and

vegetation.

92. As a result, red dust continues to blow into No. 2 Estate Profit and cause damage

to the personal and real property of Plaintiffs ELIUD ROLDAN, MAGALI

ROLDAN, LISHANICE ROLDAN who continue to reside at No. 2 Estate Profit

and cause damage to the personal and real property of Plaintiffs and those

Plaintiffs continue to inhale Defendants' industrial waste. Plaintiffs also suffer

from emotional distress and anxiety as a result of damage to their real property
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and dwelling and as a result of personal physical injury by exposure to the

released industrial waste, including bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
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activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

106. Residential communities are also located just north of the refinery.
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107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute a public nuisance.
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113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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133. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional



Roldan, Eliud, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

169. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

180. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: C5). a ke

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ELIUD ROLDAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ELIUD ROLDAN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, MAGALI ROLDAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

aliseetegataraprat
AV,

iparV, airtir
s' rt-

Notary Public
Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

2016

MAGALI ROLDAN
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VERIFICATION

I, LISHANICE ROLDAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LISHANICE ROLDAN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, INOCENCIA ROLDAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

INOCENCIA ROLDAN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

LEROY BENJAMIN, MARGARET CHERRY,
ALDRIN CLINT CHERRY and WENDY ANN
JOSEPH,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LEROY BENJAMIN, MARGARET CHERRY, ALDRIN CLINT CHERRY

and WENDY ANN JOSEPH, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LEROY BENJAMIN is a resident of St. Croix, Virgin Islands.

3. Plaintiff MARGARET CHERRY is a resident of St. Croix, Virgin Islands.

4. Plaintiff ALDRIN CLINT CHERRY is a resident of St. Croix, Virgin Islands.

5. Plaintiff WENDY ANN JOSEPH is a resident of St. Croix, Virgin Islands.

6. Plaintiffs LEROY BENJAMIN and MARGARET CHERRY are the parents of

Plaintiffs ALDRIN CLINT CHERRY and WENDY ANN JOSEPH.

7. Plaintiff LEROY BENJAMIN was born November 25, 1949.
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8. Plaintiff MARGARET CHERRY was born June 23,1967.

9. Plaintiff ALDRIN CLIENT CHERRY was born April 30, 1984.

10. Plaintiff WENDY ANN JOSEPH was born January 10, 1995.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 88 Clifton Hill, St. Croix, United

States Virgin Islands.

12. Plaintiff LEROY BENJAMIN continuously resided at No. 88 Clifton Hill from 1989

to 2000.

13. Plaintiff MARGARET CHERRY continuously resided at No. 88 Clifton Hill from

1989 to 2000.

14. Plaintiff ALDRIN CLINT CHERRY was a minor at the time of Hurricane Georges

and resided at No. 88 Clifton Hill continuously from 1989 to 2000.

15. Plaintiff WENDY ANN JOSEPH was a minor at the time of Hurricane Georges

and resided at No. 88 Clifton Hill continuously from birth to 2000.

16. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 88 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. era( was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term, of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("RSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they was covered

in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

62. Specifically, Plaintiff ALDRIN CLINT CHERRY suffered from asthma that

continues to plague him to this day.

63. Plaintiff WENDY ANN JOSEPH suffered from asthma that continues to plague

her to this day.

64. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

65. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.
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68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.
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76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources' (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henot) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.
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94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of all Defendants constitute a public nuisance.
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111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. All Defendants' actions constitute a private nuisance and/or a trespass.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-11a as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the



Leroy Benjamin, et al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: P c24

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LEROY BENJAMIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

suvvAGA,--_
LEROY BENJAMIN `J

SUBSCRIBED AND SWOT TO

Before me me this day of-Marctr, 2016

RY PUBLIC-
4 E V. STANLEY

Notary Public
S rroix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, MARGARET CHERRY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARGARET CHERRY

SUBSCRIBED AND SWORN TO

Before me this day of March, 2016

NOTARY PUBLIC
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VERIFICATION

I, ALDRIN CLINT CHERRY, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ALDRIN CLINT CHERRY

SUBSCRIBED AND SWORN TO

Before me this day of March, 2016

NOTARY PUBLIC
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VERIFICATION

I, WENDY ANN JOSEPH, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

WENDY ANN JOSEPH

SUBSCRIBED AND SWORN TO

Before me this day of March, 2016

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

VERNA LEO PETERSEN, NATHAN PETERSEN,
and DEANDRE PETERSEN,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs VERNA LEO PETERSEN, NATHAN PETERSEN, and DEANDRE

PETERSEN by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VERNA LEO PETERSEN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff NATHAN PETERSEN is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff DEANDRE PETERSEN is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiffs NATHAN PETERSEN and VERNA LEO PETERSEN are husband and

wife.
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6. Plaintiff VERNA LEO and NATHAN PETERSEN are the parents of Plaintiff

DEANDRE PETERSEN.

7. Plaintiff VERNA LEO PETERSEN was born December 13, 1971.

8. Plaintiff NATHAN PETERSEN was born August 20, 1969.

9. Plaintiff DEANDRE PETERSEN was born December 22, 1997.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 113 Profit Hills, St. Croix, United States

Virgin Islands.

11. Plaintiff VERNA LEO PETERSEN resided at No. 113 Profit Hills from January,

1998 to 2011 when she moved to No. 60 D La Grande Princess, where she has

continually resided from 2011 to date.

12. Plaintiff NATHAN PETERSEN resided at No. 113 Profit Hills from January, 1998

to 2011 when he moved to No. 60 D La Grande Princess, where he has continually

resided from 2011 to date.

13. Plaintiff DEANDRE PETERSEN resided at No. 113 Profit Hills from January, 1998

to 2011when he moved to No. 60 D La Grande Princess, where he has continually

resided from 2011 to date.

14. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 113 Profit Hills, which is located in one of the following six communities

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.
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20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
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name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter Oa, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

56. Plaintiffs' home, yard, and personal property was coated in the Red Dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

57. Specifically, Plaintiff VERNA LEO PETERSEN incurred costs of cleaning the red

dust from No. 113 Profit Hills, including cleaning out and refilling the cistern with

usable water. Plaintiff had to clean the roof, the inside and outside of the house

and replace furniture, curtains, and clothing and linens. Plaintiff was deprived of
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the use of the real property and this caused her emotional distress and because

she was covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

60. Specifically, Plaintiff VERNA LEO PETERSEN suffered from fungus in the head

and irritable skin.

61. Specifically, Plaintiff NATHAN PETERSEN suffered from irritable skin.

62. Plaintiff DEANDRE PETERSEN suffered from fungus in the head and irritable skin.

63. Plaintiffs incurred the costs of having to clean the inside and outside of their

residence which were covered in Red Dust.

64. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

65. Plaintiffs cleaned the inside and outside of the houses themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

66. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their home and suffered stress and anxiety as a result.
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68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust and had to be discarded.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.



Verna Leo Petersen, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.
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83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality, they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

90. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiff to inhale asbestos and otherwise be exposed

to asbestos.
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99. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer physical injuries, medical expenses,

damage to their real property and personal possessions, loss of income, loss of

capacity to earn income, mental anguish, pain and suffering and loss of enjoyment

of life a propensity for additional medical illness, a reasonable fear of contracting

illness in the future all of which are expected to continue into the foreseeable future.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

119. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. All Defendants' actions constitute a private nuisance and/or a trespass.

123. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

124. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

125. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and
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the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.
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135. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limitpd

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately
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warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.
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166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

ToRTs § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for
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mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from UST's).

174. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,
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including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be
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covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels,

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event
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of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.
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189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: BY:
Lee Ro n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, VERNA LEO PETERSEN, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

VERNA LEO PETERSEN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016

NOTARY PUBLIC
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VERIFICATION

I, NATHAN PETERSEN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

NATHAN PETERSEN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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VERIFICATION

I, DEANDRE PETERSEN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DEANDRE PETERSEN

SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JANET AYALA RIVERA
CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.filda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff JANET AYALA RIVERA, by and through her undersigned counsel, files
her Verified Complaint and respectfully represent to the Court as follows:
1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JANET AYALA RIVERA is a resident of St. Croix, United States Virgin
Islands.

3. Plaintiff was born December 3, 1963.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff
physically resided at No. 122 Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 122 Clifton Hill at the time of Hurricane Georges and
continuously thereafter until 1999.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 122 Clifton Hill,

which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet, and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 122 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home.. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from

sinus congestion as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation
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82. In 1999, local residents and workers filed a class action ("Henri') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and
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continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled

that the new class was certified only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea,

The natural resources of the Virgin Islands are particularly sensitive and

precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance
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98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.

100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,
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Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiffs bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.
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114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.
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121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.

122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs
cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the
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Plaintiff to suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.

133. Before Hurricane Georges, Defendant Glencore owned and operated the
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alumina refinery.

134. Glencore failed to secure and/or properly store or maintain bauxite- and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

135. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

136. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

137. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

138. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

139. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

140. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and her property.

141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

146. SCRG owned and/or operated the alumina refinery.

147. SCRG failed to properly store and/or secure bauxite, red mud, related
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particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of
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physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Komoff v. Kingsbury Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where
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there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I.-1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 VA. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her
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cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red
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dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show
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that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blowr> off in Hurricanes 'Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including
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cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 18, 2016 BY:
Lee J. R h
VI Bar No. 2
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JANET AYALA RIVERA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

Y PUBLIC

YV E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2016.

JANET A AL RIVE A
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

CARMEN D. MARTINEZ, CARLOS RENE
MARTINEZ, BRYAN MICHAEL MARTINEZ and
MARIA M. MARTINEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

RED DUST DOCKET

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CARMEN D. MARTINEZ, CARLOS RENE IV1ARTINEZ, BRYAN

MICHAEL MARTINEZ and MARIA M. MARTINEZ, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARMEN D. MARTINEZ is a resident of St. Croix, Virgin Islands.

3. Plaintiff CARLOS RENE MARTINEZ is a resident of St. Croix, Virgin Islands.

4. Plaintiff BRYAN MICHAEL MARTINEZ is a resident of St. Croix, Virgin Islands.

5. Plaintiff MARIA M. MARTINEZ is a resident of St. Croix, Virgin Islands.

6. Plaintiff CARMEN D. MARTINEZ is the mother of Plaintiffs CARLOS RENE

MARTINEZ, BRYAN MICHAEL MARTINEZ and MARIA M. MARTINEZ.

7. Plaintiff CARMEN D. MARTINEZ was born October 15, 1959.

8. Plaintiff CARLOS RENE MARTINEZ was born September 4, 1982.
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9. Plaintiff BRYAN MICHAEL MARTINEZ was born August 7, 1984.

10. Plaintiff MARIA M. MARTINEZ was born August 4, 1986.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 86 Harvey Project, St. Croix, United

States Virgin Islands.

12. Plaintiff CARMEN D. MARTINEZ has continuously resided at No. 86 Harvey

Project from 1992 to date.

13. Plaintiff CARLOS RENE MARTINEZ was a minor at the time of Hurricane

Georges and continuously resided at No. 86 Harvey Project from 1992 until he

relocated to No. 195 Harvey Project, where he continuously resides to date.

14. Plaintiff BRYAN MICHAEL MARTINEZ was a minor at the time of Hurricane

Georges and has continuously resided at No. 86 Harvey Project from 1992 to

date.

15. Plaintiff MARIA M. MARTINEZ was a minor at the time of Hurricane Georges and

continuously resided at No. 86 Harvey Project from 1992 until she relocated to

No. 182 Estate Profit, where she continuously resides to date.

16. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 86 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

23. Defendant Glencore, Ltd., f/kla as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd. actively participated in planning meetings and

data collection for the start up of the alumina refinery and in VIALCO's operation

of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned
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subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,
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Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at
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all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from No. 86 Harvey

Project including cleaning out the cistern. Plaintiffs deprived of the use of their
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real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery. As a result, Plaintiffs

suffered health ailments, including but not limited to, irritated eyes and skin.

62. Specifically, Plaintiff CARMEN D. MARTINEZ suffered skin itching and rashes,

allergies, sore throat, red, itchy eyes, asthma, bronchitis, sinus infections and

developed breathing problems, all which continue to plague her to this day.

63. Plaintiff CARLOS RENE MARTINEZ suffered skin itching and rashes, allergies,

sore throat, red, itchy eyes, asthma, bronchitis, sinus infections and developed

breathing problems, all which continue to plague him to this day.

64. Plaintiff BRYAN MICHAEL MARTINEZ suffered skin itching and rashes,

allergies, sore throat, red, itchy eyes, asthma, bronchitis, sinus infections and

developed breathing problems, all which continue to plague him to this day.

65. Plaintiff MARIA M. MARTINEZ suffered skin itching and rashes, allergies, sore

throat, red, itchy eyes, asthma, bronchitis, sinus infections and developed

breathing problems, all which continue to plague her to this day.
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66. Plaintiffs incurred the costs of having to clean the inside and outside of the

house, which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cisterns being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, linens,

etc. became stained or damaged by red dust and had to be discarded and

replaced.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 86 Harvey Project, No. 195 Harvey

Project and No. 182 Estate Profit to this date any time there is a strong wind or

the red dust piles are worked on.



Carmen D. Martinez, et al. v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 17

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 86 Harvey Project, No. 195 Harvey Project and

No. 182 Estate Profit and contaminate their cistern and vegetation.

96. As a result, red dust continues to blow into No. 86 Harvey Project and cause

damage to the personal and real property of Plaintiffs CARMEN D. MARTINEZ

and BRYAN MICHAEL MARTINEZ.

97. As a result, red dust continues to blow into No. 195 Harvey Project and cause

damage to the personal and real property of Plaintiff CARLOS RENE

MARTINEZ.

98. As a result, red dust continues to blow into No. 182 Estate Profit and cause

damage to the personal and real property of Plaintiff MARIA M. MARTINEZ.

99. Plaintiffs continue to inhale Defendants' industrial waste. Plaintiffs also suffer

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of personal physical injury by exposure to the

released industrial waste, including bauxite.

100. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

101. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

102. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

103. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

104. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
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Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

105. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

106. Plaintiffs did not opt out of the Henry class.

107. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

108. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

109. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The
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Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

110. Plaintiffs repeat and re -allege each allegation of Paragraph 1-109 as if set forth

herein verbatim.

111. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

112. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

113. Residential communities are also located just north of the refinery.

114. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

115. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

116. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

117. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. The actions of Defendants constitute a public nuisance.

120. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

121. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

122. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' actions constitute a private nuisance and/or a trespass.

125. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

127. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

130. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

131. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

132. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' properly, which damaged Plaintiffs' home, yard, cistern,

and other property.

133. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

134. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

135. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.
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137. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

138. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

139. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

140. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

141. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

142. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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143. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

144. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

145. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

146. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

147. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.



Carmen D. Martinez, et a/. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

COUNT VI: Negligent Infliction of Emotional Distress

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

150. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

151. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-150 as if set forth

herein verbatim.

152. The actions of Defendants constitute negligence that damaged Plaintiffs.

153. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

154. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

155. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

157. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

158. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

159. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

160. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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161. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

162. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

163. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

164. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

165. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

166. SCRG owned and/or operated the alumina refinery.

16T SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premise&
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168. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

169. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

170. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

171. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

172. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

173. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

174. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

175. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

176. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

177. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

178. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

179. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

180. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

181. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

182. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

183. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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184. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

185. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

186. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

187. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

188. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

189. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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190. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

191. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: d it q ((cp BY:
ohn, Esq.

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARLOS RENE MARTINEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my be If.

SUBSCRIBED AND SWORN TO

Before me this day of

NOTARY PUBLIC

ARLOS

,2016
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VERIFICATION

I, CARMEN D. MARTINEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CARMEN D. MARTINE

SUBSCRIBED AND SWORN TO

Before me this day of atftS(Ask , 2016

-Laid _air
frift"=--- :LIC

YVr NE V. STANLEY
Notary Public

St. roix, U.S: Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, BRYAN MICHAEL MARTINEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

o ARV PUBLIC
ONNV V. STANLEY

bigtary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

'VAN HA ARTINEZ

2016
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VERIFICATION

I, MARIA M. MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

rotary Public
St. Grim, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

,2016
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANNE MARIE LEWIS and LYNDY SIMON

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ANNE MARIE LEWIS and LYNDY SIMON, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANNE MARIE LEWIS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff LYNDY SIMON is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff ANNE MARIE LEWIS is the grandmother of Plaintiff LYNDY SIMON.

5. Plaintiff ANNE MARIE LEWIS was born September 4, 1942.

6. Plaintiff LYNDY SIMON was born June 17, 1983.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 164 Harvey Project, St. Croix, United

States Virgin Islands.

8. Plaintiff ANNE MARIE LEWIS resided at No. 164 Harvey Project at the time of

Hurricane Georges and continuously thereafter until 2010.

9. Plaintiff LYNDY SIMON resided at No. 164 Harvey Project at the time of
Hurricane Georges and continuously thereafter until 2010.

10. Each individual Plaintiff was a member of the Hen13(1 class until it was de-
certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 164 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.
11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of cacti state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is d limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining proce&s used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dist, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that ,St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 164

Harvey Project including cleaning out the cistern and refilling the cistern with

usable water. Plaintiffs suffered from emotional distress because they were

covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

59. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.
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C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.
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70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.'

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about
freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be
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exposed to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Homy v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Horny was defined as

[apt individuals who, as of September 21, 1998 [the date of
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Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind Worn the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "ja]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth
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herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily unddrtook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the locarenvironment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,
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90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and



ANNE MARIE LEWIS, et al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27

annoyance" for actions in which that person's property has been injured but not

totally 'destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
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recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhood&

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

'condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those



ANNE MARIE LEWIS, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 18, 2016 BY:
Lee J '"  , sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



ANNE MARIE LEWIS, et aL v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 34

VERIFICATION

I, ANNE MARIE LEWIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

6f-Ar ar6,4,
ANME MARIE LEWIS

SUBSCRIBED AND SWORN TO

Before me this 02 9day of a 2016.

SST:: : :
tir E V. STANLEY

Nottry Puthit
St. Croix, U.S: Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

I, LYNDY SIMON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thisZi day o

PUB I
0 E STANLE

Notary Public
St. Croix, U.S. Virgin Islands

MP -16-15
My Commission Expires February 13, 2019

41DICiligM

2016.

Buy
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101-7285/2216

12488
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MINERVA GIRON and OTILIO GIRON

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
flkla CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MINERVA GIRON and OTILIO GIRON, by and through their
undersigned counsel, file their Verified Complaint and respectfully represent to the
Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MINERVA GIRON is a resident of St. Croix, United States Virgin Islands.
3. Plaintiff OTILIO GIRON is a resident of St. Croix, United States Virgin Islands.
4. Plaintiffs MINERVA GIRON and OTILIO GIRON are common law spouses.
5. Plaintiff MINERVA GIRON was born July 21, 1940.

6. Plaintiff OTILIO GIRON was born August 23, 1956.

7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 43 Clifton Hill, St. Croix, United
States Virgin Islands.



MINERVA GIRON, et aL v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 2

8. Plaintiff MINERVA GIRON resided at No. 43 Clifton Hill at the time of Hurricane

Georges and continuously thereafter until 2010.

9. Plaintiff 011_10 GIRON resided at No. 43 Clifton Hill at the time of Hurricane

Georges and continuously thereafter until 2010.

10. Each individual Plaintiff was a member of the Henry' class until it was de-
certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 43 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery
Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,
Clifton Hill and La Reine, and suffered damages or injuries as a result of
exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.
11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore International, AG, is an Anglo-
Swiss multinational commodity trading and mining company headquartered in
Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do
not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a
limited liability limited partnership, with its principle place of business in St. Croix.
On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.
Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on
the south shore of the island of St. Croix was owned and/or operated by a
number of entities. The facility refined a red ore called bauxite into alumina,
creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that
wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings
and data collection for the startup of the alumina refinery and in VIALCO's
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operation of the alumina refinery. Glencore had to approve VIALCO's most basic .

decisions, including but not limited to, salaries and benefits of its employees, and
improvements at the facility. Glencore funded all refinery activities and regularly
inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated
the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
Company ("Century Aluminum") Century Chartering Company, a wholly owned
subsidiary of Glencore International. Century Chartering Company changed its
name to Century Aluminum Company ("Century Aluminum") in July 1995 and
remained a wholly owned subsidiary of Glencore International through
April 1996. Defendant Century Aluminum is a Delaware corporation with its
principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition
Agreement for the sale of the refinery, Defendant Glencore International was
identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate
parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18
million for claims made by July 24, 2001 arising from specified environmental
conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the
Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
indemnification obligations of Glencore International pursuant to the Acquisition
Agreement for the sale of the VIALCO facility to SCA. Glencore International,
Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case
against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and
particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from
Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
sale, various Alcoa entities entered into three separate alumina supply contracts
with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by
a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
liability arising out of any alleged failure to secure materials at the refinery,
including but not limited to bauxite, "red dust" and "red mud" and a right of access
to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which
is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red.mud
states that it can cause "severe irritation and burns [of eyes3, especially when
wet," "can cause severe irritation [of skin], especially when wet," and "can cause
irritation of the upper respiratory tract." It also advises against skin and eye
exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored
with coal dust and other particulates outdoors in open piles that at times were as
high as approximately 120 feet and covered up to 190 acres of land. For years,
the uncovered piles often emitted fugitive dust when winds blew across the
refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various
conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A-frame structure with plastic sheets hung
down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
St. Croix and damaged the roof of the bauxite storage shed, which allowed the
dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the
asbestos, red dust and/or red mud, coal dust, and other particulates prior to the
sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,
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coal dust, and other particulates in open uncovered piles on the property and
failed to remove or properly contain the friable, unencapsulated and/or
uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
the storage and containment of the bauxite, red mud, coal dust, and other
particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
asbestos removal to be "in the range of $20 million" and continued to fail to
correctly control the storage and containment of friable, unencapsulated and/or
uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other
particulates to the materials left behind by the Glencore Defendants and
continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the
asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,
coal dust, and other particulates, in uncovered piles on the property. In 1995,
Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
$15 million and the total projected cost to clean up major environmental issues
on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the
alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems-from the
red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from
the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air
pollution problem posed by bauxite residue and the concern about the ability of
the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had
complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive
dust when winds blew across the alumina refinery or on the frequent occasions
when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red
mud piles. There had also been numerous reports of water causing the erosion
of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is
fugitive emissions from red mud dusting in weather conditions less severe than
hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that
the red -mud piles and the bauxite shed could emit fugitive dusts, and that
emissions from the refinery affected the neighboring residences, the Glencore



MINERVA GIRON, et aL v. St Croix Alumina LLC, et al., Civil No.VERIFIED COMPLAINT
Page 10

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
Hurricane Georges including, but not limited to, failing to -secure the bauxite, red
dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red
mud, coal dust, and other particulates, the winds of Hurricane Georges blew
huge quantities of red dust consisting of both red mud and bauxite and/other
particulates into the neighboring residences. Refinery workers employed by the
Alcoa Defendants reported seeing the winds shift and blow huge amounts of
bauxite out of holes in the roof of the storage shed towards the nearby
neighborhoods, and area residents saw red dust swirling about their properties
during the storm. Later, Defendants also admitted that the hurricane carried
bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses
could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud
piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust
consisting of both red mud and bauxite and other particulates from the alumina
refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 43 Clifton
Hill including cleaning out the cistern and refilling the cistern with usable water.
Plaintiffs had to clean roof and walls and repaint walls. Plaintiffs suffered from
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emotional distress because they were covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiffs suffered from skin

rash as a result of exposure to Defendants' industrial waste.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this
cleanup.

59. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or
work done on the Red Dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
and allowed those substances to continue to blow about the island and damage
Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to
clean up the substances from the neighborhoods, they did so in a negligent
matter which resulted in incomplete clean up, damage to Plaintiffs' homes,
appliances, furnishings and clothes among other items.

65. Defendants have failed to dean and thoro-seal the Plaintiffs cisterns required as
a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of
certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate
releases from the red mud piles that occurred in 2002 and to construct a control
system to prevent or minimize future releases from the red mud piles into the
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environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the
contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
access to the Alumina Facility reasonably necessary to effectuate any and all
remediation of the red mud piles and red mud releases, which may be (a)
ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all
hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at
the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the
toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it
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there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering
that. In particular, Defendants concealed the existence of the friable asbestos
from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about
freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the
Plaintiffs but also from Department of Natural Resources (DPNR) and
Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for
at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be
exposed to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to
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their real property and personal possessions, mental anguish, pain and suffering
and loss of enjoyment of life, a propensity .for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to
continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the
Defendants in this case except SCRG in a case styled Henry v. St. Croix
Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
Henry plaintiffs sought compensatory and punitive damages for personal injuries
and property damage sustained from exposure to toxic materials from the
refinery, including bauxite, red mud, and other particulates, during and after
Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry
plaintiffs also sought an injunction requiring the defendants to (a) stop all
activities that allow the release of pollutants, (b) remove the piles of red dust,
coal dust, and other particulates from the island, and (c) refrain from allowing
said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date ofHurricane Georges], resided, worked, and/or ownedproperty located in the following six communities adjacentto and downwind from the St. Croix Alumina RefineryPlant-the projects of Harvey and Clifton Hill and theestates of Barren Spot, Profit, Clifton Hill and La Reine-who, due to Defendants' conduct with regard to the
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containment and storage of red dust containing bauxiteand red mud, suffered damages and/or injuries as a result
of exposure during and after HurricaneGeorges to red dustand red mud blown during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of
September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure

dust, red mud, and other particulates during and after Hurricane Georges.
90. Plaintiffs did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery,
92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages
stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original
class and certified a new class of 141 persons who currently reside, work,
and/or own property in the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled
that the new class was certified "only insofar as they seek cleanup, abatement or
removal of the substances currently present on the refinery property." The
Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

to red
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on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition
94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous
condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head
of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
The natural resources of the Virgin Islands are particularly sensitive and
precious.

97. Residential communities are also located just north of the refinery.
98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was
solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds
could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,
asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
respiratory tract, and eyes and can permanently stain, clog, and otherwise
damage property and objects. Friable asbestos is also a known carcinogen that
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can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and -failure to remediate bauxite, red mud,
asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered
damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,
coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.
105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &
(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se,

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and
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other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, whioh damaged Plaintiffs' home, yard, cistern,
and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other
property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of
bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,
and other property, which caused further damage to such property and further
exposed Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress
120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional
distress on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and
understood that exposure to bauxite and red mud asbestos and other
particulates presented serious risks to the health and property of thousands of St.
Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or
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flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates  from the alumina refinery into Plaintiffs'

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'
minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and
outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the
Plaintiffs to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as
alleged herein, including severe emotional distress and physical ailments
resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress
132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all
Defendants constitute the negligent infliction of emotional distress. Defendants
owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from
serious emotional distress, which duty arose by operating an abnormally
hazardous condition, through the common law, and through statutory and
regulatory obligations to prevent hazardous material from escaping from its
facility; (2) Defendants breached its duty; and (3) as a direct and proximate result
of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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134. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the
alumina refinery and failed to adequately secure the bauxite and red mud and
related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable
property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the
bauxite and red mud and related particulates at the alumina refinery and remove
the asbestos would allow these toxic and irritating materials to blow freely into
Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related
particulates at the alumina refinery and failure to remove the asbestos caused
the toxic and irritating dusts to blow into nearby neighborhoods and damage
Plaintiffs and their property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
the bauxite and red mud and related particulates at the alumina refinery and
failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable
property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the
bauxite and red mud and related particulates at the alumina refinery and to
remove the asbestos would allow these toxic and irritating materials to blow
freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.
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149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina -refinery and remove the asbestos caused the toxic
and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and
their properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related
particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm
Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
related particulates and asbestos at the alumina refinery allowed these materials
to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and
personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and
the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,
90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described
in Comments c to e. It is not essential to a cause of action that pecuniary loss
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result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the
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members of the household are distinct grounds of compensation for which in
ordinary cases the person in possession is allowed to recover in addition to the
harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded
that claims for nuisance and property damage are also sufficient to support a
claim for mental-anguish -personal-injury damages, even in the absence of
physical injury when they result in pecuniary loss or when the tortfeasor engages
in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.
Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
station and "Plaintiffs further allege that the gasoline subsequently migrated into
the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
properties currently or formerly owned or occupied by plaintiffs." See id. at 96.
Chevron moved for summary judgment on claims for recovery of "emotional
distress" because there was no proof of physical injury or physical
endangerment. See id. The court, relying on §§ 905 and 939, determined these
sections allowed, under the facts of the case, for the recovery of mental anguish
in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,
and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.
327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
recoverable for trespass, nuisance, and negligence claims arising out of gasoline
discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the
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plaintiffs brought an action for nuisance and trespass for damages sustained as
the result of dust pollution emanating from the defendant's ginning mill. See id.
The court upheld the right to seek damages for injury to real property as well as
for personal discomfort, annoyance, nervous distress and mental anguish. See
id. The court expressly recognized that such damages would, or at least could,
be proximately caused by a defendant's invasion of the property, even where
there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v, James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
emotions -distress damages without physical injuries in a negligence case, where
the jury awarded the James's $146,486, consisting of property damage in the
amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court
reasoned:

Antilles Ins.,

"The Restatement considers several hours worrying about securingshelter to be a potential element of damage recovery.RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'suggestion that in the absence of physical injury, emotional distressis only compensable if Antilles' conduct was intentional orextremely outrageous is rejected. If appellees only recovereddamages for emotional distress, appellants would be correct inasserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Sinceemotional distress was only a part of the damages awarded, thissection is inapplicable.

30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of
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physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs
are also entitled to recover for personal discomfort, annoyance, nervous distress
and mental anguish because: (1) the Refinery acted with reckless disregard for
the health and safety of its neighbors such that the recovery of these types of
damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary
losses, including property damage to their homes and the contamination of their
cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the
illustrations to § 905 to warrant these remedies even if Plaintiffs weren't
physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort
and annoyance" under Restatement § 939 because the Defendants' damaged or
ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that
escaping red mud and bauxite presented health risks to the surrounding
neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.
164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
Guidelines for handling red mud states that: "Dust from the residue can effect
neighbors and vegetation. bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly
smaller after the hurricane.
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165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in
the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
potential high -dust areas. Despite this, Mr. Black, in his capacity as an
environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store
bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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168. The Refinery had prior knowledge about its dangerous industrial waste escaping.
Mr. Black admitted they knew about complaints from neighbors about red -mud
dusting and drinking-water contamination. Mr. Pedersen admitted he knew
generally about complaints that fugitive emissions were making people in the
surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
bauxite that was particularly susceptible to dusting. Internal documents show
that the bauxite-storage facility was inadequately constructed to withstand
storms-portions of the roof had previously blown off in Hurricanes Hugo,
Marilyn, and did so again in Georges. (This caused problems even before
Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
building roof was missing and there's no structural siding.) Internal documents
admitted that the entire structure should have been enclosed to handle
"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one
of the officials responsible for preparing for them. Despite this, Mr. Black took no
steps to prevent bauxite from being blown around the islands. The Refinery
never took any steps to prevent the red mud from escaping during a hurricane.
Documents show Black falsely justified the Refinery's failure to prepare the shed
to DPNR by claiming the bauxite -storage building was "built to withstand
hurricanes." In fact the bauxite was stored in an open A -frame and with only
plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,
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wasn't aware of any extra precautions taken to protect neighbors in the area in
the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps
to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the
storm through a hole in the roof. The facility was cited by DEP because "a
substance described as red mud contaminated numerous properties including
cisterns during the hurricane." The Refinery's investigation revealed homes with
"what looked like bauxite on the walls." The Refinery recklessly failed to test or
measure to determine the amount of bauxite and red mud that escaped the
Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to
prevent bauxite from escaping. This prompted the Refinery to buy approximately
$50,000 worth of tarps to cover the bauxite in the event of another storm, but it
didn't take any steps to secure the red mud. The Refinery covered the bauxite
with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained
friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those
hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs' home but
failed to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme
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indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damage&

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair
and just.

DATED: August 19, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R q.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MINERVA GIRON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

Star au al"'ateAtage
4,6,estitsvii.

YVONNE //STANLEYPubic

St. Croix, U.S. Virgin Islands

NP -16-15

My COMIniSSi011
Wires FebtDafy 13,2019

, 2016.

AA51c)
MINERVA GIRON
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VERIFICATION

I, OTILIO GIRON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

--A.....ani....__Air an----asso
affizer

day of

ARY PUBLIC
ONNE V. STANLEY

Nothry Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission

Expires February 13, 2019

2016.

OTILIO GIRON
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ELIA ENID MARTINEZ-CORCINO and LUIS B.
CRUZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ELIA ENID MARTINEZ-CORCINO and LUIS B. CRUZ, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ELIA ENID MARTINEZ-CORCINO is a resident of Vieques, Puerto Rico.

3. Plaintiff LUIS B. CRUZ is a resident of Vieques, Puerto Rico.

4. Plaintiffs ELIA ENID MARTINEZ-CORCINO and LUIS B. CRUZ were husband

and wife at the time of Hurricane Georges.

5. Plaintiff ELIA ENID MARTINEZ-CORCINO was born May 22, 1977.

6. Plaintiff LUIS B. CRUZ was born August 23, 1974.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 76 Estate rrofit, St. Croix, United

States Virgin Islands.

8. Plaintiff ELIA ENID MARTINEZ-CORCINIO resided at No. 76 Estate Profit at the

time of Hurricane Georges and continuously thereafter until September 20, 1999.

9. Plaintiff LUIS B. MARTINEZ resided at No. 76 Estate Profit at the time of

Hurricane Georges and continuously thereafter until September 20, 1999.

10. Each individual Plaintiff was a member of the Henry/ class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 76 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings
and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly
inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated
the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
name to Century Aluminum Company ("Century Aluminum") in July 1995 and
remained a wholly owned subsidiary of Glencore International through
April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St, Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.



MARTINEZ-CORCINO, ELIA ENID, et aL v. St Croix Alumina LLC, et aL, Civil No.VERIFIED COMPLAINT
Page 5

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA")- is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 76 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiffs suffered from skin

rash as a result of exposure to Defendants' industrial waste.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

59. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.
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became stained or damaged by Red Dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
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Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which
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they were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for
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at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as
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[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located -in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.1.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth
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herein verbatim.

108. All Defendants' aGtions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiffs.

129. Years after teaming that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2). Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.



MARTINEZ-CORCINO, ELIA ENID, et al. v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 24

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,
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90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and
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annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
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recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in
the air." The Title V permitting-application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
potential high -dust areas. Despite this, Mr. Black, in his capacity as an
environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those



MARTINEZ-CORCINO, ELIA ENID, et at v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 33

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: August 19, 2016 BY:
Lee J. Ro Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ELIA ENID MARTINEZ-CORCINO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ELIA ENID MARTINEZ-CORCINO

SUBSCRIBED AND SWORN TO

Before me this day of
, 2016.

NOTARY PUBLIC
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VERIFICATION

I, LUIS B. CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS B. CRUZ
SUBSCRIBED AND SWORN TO

Before me this day of 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FERMIN LEBRON, JR. and MARILUZ LEBRON

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Oust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FERMIN LEBRON, JR. and MARILUZ LEBRON, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FERMIN LEBRON, JR. is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MARILUZ LEBRON is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs FERMIN LEBRON, JR. and MARILUZ LEBRON were married on

December 20, 1997.

5. Plaintiff FERMIN LEBRON, JR. was born June 23, 1957.

6. Plaintiff MARILUZ LEBRON was born November 17, 1975.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 52 Clifton Hill, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 52 Clifton Hill at the time of Hurricane Georges and

until 2006 when Plaintiffs relocated to No. 129 Harvey Projects, St. Croix, United

States Virgin Islands where they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 52 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



FERMIN LEBRON, JR., at at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 3

12. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

16. Defendant Glencore, Ltd f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings
and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated
the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California,

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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35. The bauxite was stored in a steel A -frame structure with plastic sheets hung
down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the
asbestos, red dust and/or red mud, coal dust, and other particulates prior to the
sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,
coal dust, and other particulates in open uncovered piles on the property and
failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
the storage and containment of the bauxite, red mud, coal dust, and other
particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
asbestos removal to be "in the range of $20 million" and continued to fail to
correctly control the storage and containment of friable, unencapsulated and/or
uncovered asbestos.
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39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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45. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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55. Specifically, Plaintiff FERMIN LEBRON, JR. suffered from skin rashes and eye

irritation.

56. Specifically, Plaintiff MARILUZ LEBRON suffered from shortness of breath.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and clean up of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 129 Harvey Projects to this date any

time there is a strong wind or the red dust piles are worked on.



FERMIN LEBRON, JR., et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 16

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 129 Harvey Projects and contaminated their

cistern and vegetation.

87. As a result, red dust continued to blow into No. 129 Harvey Projects, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 129 Harvey Projects and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Homy plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

92. The initial class in Henry was defined as

(apt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private NuisancelTrespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.
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112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v, Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the



FERMIN LEBRON, JR., et at v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

white shirt, faces, and arms of the staff, "indicating the presence of [red dust) in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.



FERMIN LEBRON, JR., et at v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Are
//

BY:
Lee J. Rohn, q.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FERMIN LEBRON, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

- tim

fix,
Public

St. fox, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of

4--eanyx
FERMIN LEBRON, JR.

, 2016.
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VERIFICATION

I, MARILUZ LEBRON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day o

reipme
air RY PUBLIC

NE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February

13, 2079

IMO wu Lam
MA UZ LEBRON

2016.
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SARA CRUZ

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Plaintiff,

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff SARA CRUZ, by and through her undersigned counsel, files her Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SARA CRUZ is a resident of St. Croix, United States Virgin Islands.
3. Plaintiff was born September 21, 1950.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 20 Estate Profit, St. Croix, United States Virgin Islands.
5. Plaintiff resided at No. 20 Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2003 when she relocated within the zone to No. 17
Estate Profit.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 20 Estate

Profti, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Saar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated
the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
Company ("Century Aluminum") Century Chartering Company, a wholly owned
subsidiary of Glencore International. Century Chartering Company changed its
name to Century Aluminum Company ("Century Aluminum") in July 1995 and
remained a wholly owned subsidiary of Glencore International through
April 1996. Defendant Century Aluminum is a Delaware corporation with its
principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition
Agreement for the sale of the refinery, Defendant Glencore International was
identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate
parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18
million for claims made by July 24, 2001 arising from specified environmental
conditions, including without limitation, claims related to substances migrating
from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the
Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

-all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("RSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as
high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the
refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the
sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 20 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to
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clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs homes,

appliances, furnishings and clothes among other items.

61, Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
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DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous
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condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 17 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 17 Estate Profit and contaminated her cistern

and home.
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83. As a result, Red Dust continued to blow into No. 17 Estate Profit and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 17 Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after
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Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the
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liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust
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and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,
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peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused
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additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress
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120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.
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127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress
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132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other
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particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiffs and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage
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Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials
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to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that
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result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.
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Chevron moved for summary judgment on claims for recovery of "emotional

distress" because thete was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiffs theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000
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in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.
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163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to
protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation.
. .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in
the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to
reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle
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"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately
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$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any'steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaint'

DATED: August 19, 2016 BY:

Le-, Esq.
VI No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SARA CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

ter
at PUBLIC

PVV4 V. STANLEY

St  x, U.S. Virgin Islands

Air
otary Public

NP -16-15
My Commission Expires February 13, 2019

.47

, 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CHARLES GILBERT and ANNABELLE GILBERT

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CHARLES GILBERT and ANNABELLE GILBERT, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CHARLES GILBERT is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff ANNABELLE GILBERT is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs CHARLES GILBERT and ANNABELLE GILBERT were married on

August 6, 1966.

5. Plaintiff CHARLES GILBERT was born July 20, 1939.

6. Plaintiff ANNABELLE GILBERT was born March 30, 1943.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 143 Clifton Hill, St. Croix, United

States Virgin Islands.

8. Plaintiff CHARLES GILBERT resided at No. 143 Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

9. Plaintiff ANNABELLE GILBERT resided at No. 143 Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 143 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 143

Clifton Hill including cleaning out the cistern and refilling the cistern with usable

water. Plaintiffs had to clean and replace furniture, clothes, curtains, and

bedding. Plaintiffs had to clean roof and walls. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiff ANNABELLE GILBERT suffered from skin rash due to exposure to

Defendants' industrial waste.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

60. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and
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enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.
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70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the
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toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

81 Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.
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84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

86. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 143 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

87. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 143 Clifton Hill and contaminated their cistern

and vegetation.

88. As a result, Red Dust continued to blow into No. 143 Clifton Hill and cause

damage to the personal and real property of Plaintiffs who continue to reside at

No. 143 Clifton Hill and continue to inhale Defendants' industrial waste. Plaintiffs

also suffered from emotional distress and anxiety as a result of damage to their

real property and dwelling and as a result of exposure to the released industrial

waste, including bauxite.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,

expenses, damage to their real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

90. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry) against ail the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

93. The initial class in Henry was defined as

[a]l' individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
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estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and
precious.

102. Residential communities are also located just north of the refinery.

103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of all Defendants constitute a public nuisance.

109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

110. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. All Defendants' actions constitute a private nuisance and/or a trespass.
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114. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other
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particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently end improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.
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128. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk
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of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result
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of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the
alumina refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow
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into nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow
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freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moo/enaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition ofthe

body, including illness or physical pain. It frequently causes the harms described



CHARLES GILBERT, at a/. v. St. Croix Alumina LLC, et al., Civil No.

VERIFIED COMPLAINT
Page 27

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS
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§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal-injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).
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165. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly
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smaller after the hurricane.

170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. in another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,
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selenium and lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking-water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of.any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

179. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.
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180. The actions of Defendants were and are so callous and done with such extreme

indifference to 'the rights and interests of the Plaintiffs and the citizens ofSt. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: August 19, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rotin, q
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ANNABELLE GILBERT, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EA.]
AnNABELLE GILBERTSUBSCRIBED AND SWORN TO

Before me this day of Eitl_ LA , 2016.

firj

MINSerialiffirionerna ara.Iwi

P
oix, U.S: Virgin Islands

NP -16-15
My Commission Expires February 13, 2019
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VERIFICATION

CHARLES GILBERT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

-tfoppk,
Ne4  UBLIC

PifirNE v. STANLEY
Notary Public

St. Yoh, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

CHA LES GILBERT

2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

WYCLIFFE SOANES and GWENDOLINE
SOANES

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs WYCLIFFE SOANES and GWENDOLINE SOANES, by and through
their undersigned counsel, file their Verified Complaint and respectfully represent to the
Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff WYCLIFFE SOANES is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff GWENDOLINE SOANES is a resident of St. Croix, United States Virgin
Islands.

4. Plaintiffs WYCLIFFE SOANES and GWENDOLINE SOANES were married on

August 27, 1955.

5. Plaintiff WYCLIFFE SOANES was born June 16, 1930.
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6. Plaintiff GWENDOLINE SOANES was born February 2, 1931.

At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 204 Clifton Hill, St. Croix, United

States Virgin Islands.

8. Plaintiff WYCLIFFE SOANES resided at No. 204 Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

9. Plaintiff GWENDOLINE SOANES resided at No. 204 Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 204 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.
33. The byproduct of the aluminarefining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud
states that it can cause "severe irritation and burns [of eyes], especially when
wet," "can cause severe irritation [of skin], especially when wet," and "can cause
irritation of the upper respiratory tract." It also advises against skin and eye
exposure to red mud. Both red mud and bauxite damage real and personal
property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored
with coal dust and other particulates outdoors in open piles that at times were as
high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the
refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various
conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A-frame structure with plastic sheets hung
down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dusrand/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

53. Specifically, plaintiffs incurred costs of cleaning the Red Dust from No. 204

Clifton Hill including cleaning out the cistern and refilling the cistern with usable

water. Plaintiffs had to clean and replace furniture, clothes, curtains, and

bedding. Plaintiffs had to clean roof and walls. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs WYCLIFFE SOANES and GWENDOLINE SOANES suffered from skin

rash due to exposure to Defendants' industrial waste.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

60. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and
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enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.
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70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore 'Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the
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toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that the?e were no dangerous conditions or substances at the refinery to which

they were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

81. During as operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.
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84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

86. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 204 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

87. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis
blew into Plaintiffs' home at No. 204 Clifton Hill and contaminated their cistern

and vegetation.

88. As a result, Red Dust continued to blow into No. 204 Clifton Hill and cause

damage to the personal and real property of Plaintiffs who continue to reside at

No. 204 Clifton Hill and continue to inhale Defendants' industrial waste. Plaintiffs

also suffered from emotional distress and anxiety as a result of damage to their

real property and dwelling and as a result of exposure to the released industrial

waste, including bauxite.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,

expenses, damage to their real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

90. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

93. The initial class in Henry was defined as

lap individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
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estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

On a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

102. Residential communities are also located just north of the refinery.

103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of all Defendants constitute a public nuisance.

109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

110. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. All Defendants' actions constitute a private nuisance and/or a trespass.
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114. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
116. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their
property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other
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particulates from Plaintiffs' neighborhood.

1'21. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.
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128. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud.

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk
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of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result
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of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein. .

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow
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into nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow
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freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described
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in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS
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§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).
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165. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.



WYCLIFFE SOANES, et. al. v. SL Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. ..bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly
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smaller after the hurricane.

170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,
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selenium and lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

179. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.
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180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plain

DATED: August 19, 2016 BY:
Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, WYCLIFFE SOANES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 92) day of G),..4 ( t , 2016.

-
/

Ar, AR
\No kir V. STANLEY

otaryPublic
St. Croix, U.S

16 -1

Virgin Islands

HP -5
My Commission

Expires February 13,2009

Lir 4, CiisfORAAA'
CL FFE SQfNE
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VERIFICATION

I, GWENDOLINE SOANES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LINE SOANES
SUBSCRIBED AND SWORN TO

Before me this 093 day of (.1ibl-i\-- , 2016.

YVONNE 7 STANLEY
Notat Public

St. Croix, U. . Virgin Islands
NP -16-15

My Commission Expires February 13,2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSE BERRIOS, III and MERCEDES BERRIOS
CRUZ

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and. ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSE BERRIOS, III and MERCEDES BERRIOS CRUZ, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the
Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSE BERRIOS, III is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MERCEDES BERRIOS CRUZ is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiffs JOSE BERRIOS, Ill and MERCEDES BERRIOS CRUZ were married

March 1996.

5. Plaintiff JOSE BERRIOS, Ill was born June 19, 1974.
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6. Plaintiff MERCEDES BERRIOS CRUZ was born July 4, 1974.

7. At the time of Hurricane Georges on or about September 21, 1998: all Plaintiffs

physically resided in the same house at No. 123 Estate Profit, St. Croix, United

States Virgin Islands.

8. Plaintiff JOSE BERRIOS, Ill resided at No. 123 Estate Profit at the time of

Hurricane Georges and continuously thereafter until 2003 when he relocated

within the zone to No. 143 Estate Profit.

9. Plaintiff MERCEDES BERRIOS CRUZ resided at No. 123 Estate Profit at the

time of Hurricane Georges and continuously thereafter until 2003 when she

relocated within the zone to No. 143 Estate Profit.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 123 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
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party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated
the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was



JOSE BERRIOS, Ill, et at v. St. Croix Alumina LIE, et at, Civil No.
VERIFIED COMPLAINT
Page 5

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
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liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.
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37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,
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Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than
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hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust



JOSE BERRIOS, Ill, et al. v. St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 11

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 204

Clifton Hill including cleaning out the cistern and refilling the cistern with usable

water. Plaintiffs had to clean and replace furniture, clothes, curtains, and

bedding. Plaintiffs suffered from emotional distress because they were covered

in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiff JOSE BERRIOS III suffered from aggravation of asthma due to exposure

to Defendants' industrial waste.

57. Plaintiff MERCEDES BERRIOS CRUZ suffered from red, itchy eyes and skin

rash due to exposure to Defendants' industrial waste.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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61. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during
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Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises t6 the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG_

76. In reality, they failed to do so and failed to disclose this to SCRG.
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77. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and beirig inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the
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Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

87. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 143 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 143 Estate Profit and contaminated their cistern

and vegetation.

89. As a result, Red Dust continued to blow into No. 143 Estate Profit and cause

damage to the personal and real property of Plaintiffs who continue to reside at

No. 143 Estate Profit and continue to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of exposure to the released

industrial waste, including bauxite.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,
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and continuing to date, Plaintiffs suffered and continue to suffer mental distress,

expenses, damage to their real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

91. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

94. The initial class in Henry was defined as
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[a]lt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, andfor owned
property located in the following 'six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

103. Residential communities are also located just north of the refinery.

104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute a public nuisance.

110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

111. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth
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herein verbatim.

114. All Defendants' actions constitute a private nuisance and/or a trespass.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk
of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as
alleged herein, including severe emotional distress and physical ailments
resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress
138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants
owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.

143. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos 'would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,
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90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illnegs or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. a
163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and
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annoyance" for actions in which that person's property has been injured but not
totally destroyed Without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the
harm to his proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
claim for mental -anguish -personal -injury damages, even in the absence of
physical injury when they result in pecuniary loss or when the tortfeasor engages
in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into
the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional
distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
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recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from liSTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned.

"The Restatement considers several hours worrying about securingshelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovereddamages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, thissection is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of
physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs
are also entitled to recover for personal discomfort,

annoyance, nervous distress
and mental anguish because: (1) the Refinery acted with reckless disregard for
the health and safety of its neighbors such that the recovery of these types of
damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary
losses, including property damage to their homes and the contamination of their
cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the
illustrations to § 905 to warrant these remedies even if Plaintiffs weren't
physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or
ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that
escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

170_ There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors arid vegetation. . .bauxite residue deposits have been assessed as a
major potential environmental liability for the company." The cells were visibly
smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery
and found that the branches of vegetation were stained red and so were the
white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in
the air." The Title V permitting-application documents admitted that red-mud
piles could be covered or treated with chemicals to prevent wind erosion and to
reduce fugitive emissions-and despite complaints from neighbors about red
dust-the Refinery took no steps to contain emissions.

172. Plant personnel who handled bauxite and bauxite residue were issued safety
equipment that included respirators, dust masks, face shields, and cover gear.
Black admitted that full respirators-not just dust masks-were required in
potential high -dust areas. Despite this, Mr. Black, in his capacity as an
environmental manager for the Refinery, admitted he never took into account the
safety and protections of the surrounding residents in considering how to store
bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor
condition and lack of containment was "open and obvious." They also admitted
there were elevated levels of poisons in the ground water including arsenic,
selenium and lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.
Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of
bauxite that was particularly susceptible to dusting. Internal documents show
that the bauxite-storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,
Marilyn, and did so again in Georges. (This caused problems even before
Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle
"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully
enclose the building, except for using "plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery
never took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those
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hazardous chemicals.

180. SCRG 'knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaint

DATED: August 19, 2016 BY
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSE BERRIOS, III, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of alk LC.

E . STANLEY
Notary Public

St. roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2919

The cc\C131_
JOSE BE 10S, Ill

, 2016.
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VERIFICATION

I, MERCEDES BERRIOS CRUZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MERCEDES B RIOS CRUZ
SUBSCRIBED AND SWORN TO

Before me this (- day of 0./LSOLS , 2016.

7 Airr.,
_ageifelt2al -

hart
Notary Public

S t Oix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ARMANDO MORALES and IVELISSE OSUNA DE
MORALES

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
filda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ARMANDO MORALES and IVELISSE OSUNA DE MORALES, by and
through their undersigned counsel, file their Verified Complaint and respectfully
represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ARMANDO MORALES is a resident of St. Croix, United States Virgin
Islands.

3. Plaintiff IVELISSE OSUNA DE MORALES is a resident of St. Croix, United
States Virgin Islands.

4. Plaintiffs ARMANDO MORALES and IVELISSE OSUNA DE MORALES were

married at the time of Hurricane Georges.

5. Plaintiff ARMANDO MORALES was born July 19, 1957.
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6. Plaintiff IVELISSE OSUNA DE MORALES was born December 31, 1975.

7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 154 Clifton Hill, St. Croix, United

States Virgin Islands.

8. Plaintiff ARMANDO MORALES resided at No. 154 Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

9. Plaintiff IVELISSE OSUNA DE MORALES resided at No. 154 Clifton Hill at the

time of Hurricane Georges and continuously thereafter until 2007.

10. Each individual Plaintiff was a member of the Henry' class until it was de-
certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 154 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.
11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon. Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from speckled environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk.of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix wassa hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina



Armando Morales, et. al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

refinery and was damaged and/or destroyed.

-53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 154

Clifton Hill including cleaning out the cistern and refilling the cistern with usable

water. Plaintiffs had to clean and replace furniture, clothes, curtains, and

bedding. Plaintiffs had to clean walls. Plaintiffs suffered from emotional distress

because they were covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiff ARMANDO MORALES suffered from skin rash due to exposure to

Defendants' industrial waste.

57. Plaintiff IVELISSE OSUNA DE MORALES suffered from cough and throat

irritation due to exposure to Defendants' industrial waste.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

61. Plaintiffs suffered from fatigue from having to constantly clean the house
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because of Defendants' industrial waste.

62. During this time> of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of
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certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the
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plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed fi'om Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

87. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 154 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 154 Clifton Hill and contaminated their cistern

and vegetation.

89. As a result, Red Dust continued to blow into No. 154 Clifton Hill and cause

damage to the personal and real property of Plaintiff ARMANDO MORALES who

continues to reside at No. 154 Clifton Hill and continues to inhale Defendants'

industrial waste. Plaintiff also suffered from emotional distress and anxiety as a

result of damage to his real property and dwelling and as a result of exposure to

the released industrial waste, including bauxite.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,



Armando Morales, at aL v. St. Croix Alumina LLC, et al, Civil No.
VERIFIED COMPLAINT
Page 16

expenses, damage to their real property and personal possessions, mental

anguish,. pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

91. To this date, Defendants are continuing to expose Plaintiff ARMANDO

MORALES to red dust, bauxite, asbestos and other particulates and toxic

substances. Defendants' conduct is also continuing to prevent Plaintiff

ARMANDO MORALES from freely enjoying his property.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

94. The initial class in Henry was defined as
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[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided,, worked, and/or owned
property located in the following six communities adjacentto and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

103. Residential communities are also located just north of the refinery.

104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and Can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute a public nuisance.

110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

111. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth
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herein verbatim.

114. All Defendants' actions constitute a private nuisance and/or a trespass.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

 and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiffs.

135. Years after learning that ekssions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.

143. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,
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90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illne-ss or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and
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annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
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recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition And lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNIR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those
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hazardous chemicals.

180. SCRd knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: August 18, 2016

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ARMANDO MORALES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ARMANDO MORALES

SUBSCRIBED AND SWORN TO

Before me this day of ChiUS , 2016.
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VERIFICATION

I, IVELISSE OSUNA DE MORALES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ALFlV ISSE OSUNA DE MORALES
SUBSCRIBED AND SWORN TO

Before me this a day of , 2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FRANCISA HERMAN and THIMOTHY HERMAN

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
filda CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FRANCISCA HERMAN and THIMOTHY HERMAN, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the
Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FRANCISCA HERMAN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff THIMOTHY HERMAN is a resident of St. Croix, United States Virgin
Islands.

4. Plaintiff FRANCISCA HERMAN is the mother of Plaintiff THIMOTHY HERMAN.
5. Plaintiff FRANCISCA HERMAN was born October 22, 1963.

6. Plaintiff THIMOTHY HERMAN was born September 8, 1992.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 194C Clifton.Hill, St. Croix, United

States Virgin Islands.

8. Plaintiff FRANCISCA HERMAN resided at No. 194C Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

9. Plaintiff THIMOTHY HERMAN resided at No. 194C Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 194C Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-
Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that
wholly owned and controlled Virgin islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a
party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG



Francisca Herman, et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 4

("Glencore International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participthed in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew abourthe risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of Cleaning the Red Dust from No. 194C

Clifton Hill including cleaning out the cistern and refilling the cistern with usable

water. Plaintiffs had to clean and replace furniture, clothes, curtains, and

bedding. Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiff FRANCISCA HERMAN suffered from shortness of breath and eye

irritation due to exposure to Defendants' industrial waste.

57. Plaintiff THIMOTHY HERMAN suffered from shortness of breath and eye

irritation due to exposure to Defendants' industrial waste.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

61. Plaintiffs suffered from fatigue from having to constantly clean the house
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because of Defendants' industrial waste.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of
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certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in app?oximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the
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plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

87. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 194C Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 194C Clifton Hill and contaminated their cistern

and vegetation.

89. As a result, Red Dust continued to blow into No. 194C Clifton Hill and cause

damage to the personal and real property of Plaintiffs who continue to reside at

No. 194C Clifton Hill, and Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,
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expenses, damage to their real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

91. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their properties.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. SL Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

94. The initial class in Henry was defined as

[all] individuals who, as of September 21, 1998 [the date of
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Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

103. Residential communities are also located just north of the refinery.

104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute a public nuisance.

110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

111. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth
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herein verbatim.

114. All Defendants' actions donstitute a private nuisance and/or a trespasst

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defertdants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.

143. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates arthe alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the 'asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,
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90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF Torus § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and
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annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish
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recoverable for trespass, nuisance, and negligence claims arising out of gasoline

dischate from USTs).

166. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage. building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those
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hazardous chemicals.

180: SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Roh Vrsq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FRANCISCA HERMAN, being fully. sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MCI It
FRANCISCA H MAN

SUBSCRIBED AND SWORN TO

Before me this (2( day of (kJ' k , 2016.

gAdia-cdflow aall
-11011Sair as

AidlEiroW UBLIC
YV0,E V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires

February 13, 2019
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VERIFICATION

I, THIMOTHY HERMAN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

S
IllevirmA I

UBLIC
V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -t6-15
My Commission Expires February 13, 2019

2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

VERONICA LLANOS and VERONIQUE LLANOS

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs VERONICA LLANOS and VERONIQUE LLANOS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VERONICA LLANOS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff VERONIQUE LLANOS is a resident of St. Thomas, United States Virgin

Islands.

4. Plaintiff VERONICA LLANOS is the mother of Plaintiff VERONIQUE LLANOS.

5. Plaintiff VERONICA LLANOS was born December 23, 1965.

6. Plaintiff VERONIQUE LLANOS was born April 15, 1993.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 47 garvey Project, St. Croix, United

States Virgin Islands.

8. Plaintiff VERONICA LLANOS resided at No. 47 Harvey Project at the time of

Hurricane Georges and continuously thereafter until June 2015.

9. Plaintiff VERONIQUE LLANOS resided at No. 47 Harvey Project at the time of
Hurricane Georges and continuously thereafter until 2011.

10. Each individual Plaintiff was a member of the Henry, class until it was de-
certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 47 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,
Clifton Hill and La Reine, and suffered damages or injuries as a result of
exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.
11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



VERONICA LLANOS, et at v. St. Croix Alumina LLQ et at, Civil No.VERIFIED COMPLAINT
Page 3

13. On information and belief, Defendant Glencore, LTD, is a limited liability
company, and is deemed to be a citizen of each state in which one of its
members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-
Swiss multinational commodity trading and mining company headquartered in
Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do
not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.
On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.
Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on
the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
creating enormous mounds of the by-product, bauxite residue, red mud, or red
dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that
wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG
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("Glencore International"), a Swiss company.

19. Glencore, Ltd. filda Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18
million for claims made by July 24, 2001 arising from specified environmental
conditions, including without limitation, claims related to substances migrating
from the refinery, and the parties agreed to cooperate with regard to the
investigation and remediation of environmental conditions covered by the
Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
indemnification obligations of Glencore International pursuant to the Acquisition
Agreement for the sale of the VIALCO facility to SCA. Glencore International,
Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case
against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from
Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
sale, various Alcoa entities entered into three separate alumina supply contracts
with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by
a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
liability arising out of any alleged failure to secure materials at the refinery,
including but not limited to bauxite, "red dust" and "red mud" and a right of access
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to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA) is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite
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warns that it can cause irritation of the eyes, skin and upper respiratory tract.
33. The byproduct of the alumina refining process used at the St. Croix refinery isa

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud
states that it can cause "severe irritation and burns [of eyes], especially when
wet," "can cause severe irritation [of skin], especially when wet," and "can cause
irritation of the upper respiratory tract." It also advises against skin and eye
exposure to red mud. Both red mud and bauxite damage real and personal
property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored
with coal dust and other particulates outdoors in open piles that at times were as
high as approximately 120 feet and covered up to 190 acres of land. For years,
the uncovered piles often emitted fugitive dust when winds blew across the
refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various
conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung
down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
St. Croix and damaged the roof of the bauxite storage shed, which allowed the
dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to -the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues
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on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge That St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina
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refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred Costs of cleaning the Red Dust from No. 47

Harvey Project including cleaning out the cistern and refilling the cistern with

usable water. Plaintiffs suffered from emotional distress because they were

covered in Defendants' industrial waste.

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this
cleanup.

59. Plaintiffs suffered from fatigue from having to constantly clean the house

because of Defendants' industrial waste.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.
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C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.



VERONICA LLANOS, et. at. v. St. Croix Alumina LW, et al., Civil No.
VERIFIED COMPLAINT
Page 13

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud riles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be
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exposed to asbestos.

85. The Red Dust has contirued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 47 Harvey Project any time there is a

strong wind or the Red Dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff VERONICA LLANOS'S home at No. 47 Harvey Project and

contaminated her cistern and vegetation.

87. As a result, Red Dust continued to blow into No. 47 Harvey Project and cause

damage to the personal and real property of Plaintiff VERONICA LLANOS who

continued to reside at No. 47 Harvey Project and continued to inhale Defendants'

industrial waste. Plaintiff VERONICA LLANOS also suffered from emotional

distress and anxiety as a result of damage to her real property and dwelling and

as a result of exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.

D. Related Litigation
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89. In 1999, local residents and workers filed a class action ('Henry') against all the

Defendants in this Gate except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

91. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges), resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
95. in 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages
stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[apI persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled
that the new class was certified "only insofar as they seek cleanup, abatement or
removal of the substances currently present on the refinery property." The
Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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99. The St. Croix Alumina refinery is located in a known hurricane zone at the head
of the Kraus LagoOn Channel at Pod Alucroix, which leads to the Caribbean Sea.
The natural resources of the Virgin Islands are particularly sensitive and
precious.

100. Residential communities are also located just north of the refinery.

101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust
and/or red mud, asbestos, coal dust, and other particulates at the refinery was
solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds
could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'
neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,
asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
health, chattel, and properties. Bauxite and red mud can irritate the skin,
respiratory tract, and eyes and can permanently stain, clog, and otherwise
damage property and objects. Friable asbestos is also a known carcinogen that
can cause a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
asbestos and other particulates at the alumina refinery caused serious harm to
Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered
damages as alleged herein.

COUNT II: Public Nuisance
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105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of all Defendants constitute a public nuisance.

107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

108. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. All Defendants' actions constitute a private nuisance and/or a trespass.

112. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

113. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,
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Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/o'r red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.
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128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was preseht at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the
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Plaintiffs to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and oallous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the
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alumina refinery.

141. Glencde failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and remove
the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related
particulates at the alumina refinery and failure to remove the asbestos caused
the toxic and irritating dusts to blow into nearby neighborhoods and damage
Plaintiffs and their property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure
the bauxite and red mud and related particulates at the alumina refinery and
failed to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the
bauxite and red mud and related particulates at the alumina refinery and to
remove the asbestos would allow these toxic and irritating materials to blow
freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related
particulates at the alumina refinery and remove the asbestos caused the toxic
and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and
their properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related
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particulates and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of
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physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. /nc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where
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there is no physical injury suffered. See id. (collecting cases).

164.* Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate
division of the district court affirmed a Superior Court jury verdict awarding
emotions -distress damages without physical injuries in a negligence case, where
the jury awarded the James's $146,486, consisting of property damage in the
amount of $96,486; $10,000 for extended loss of use of their home; and $40,000
in emotional distress, relying on Restatement §§ 904 and 436A. The court
reasoned:

"The Restatement considers several hours worrying about securingshelter to be a potential element of damage recovery.RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'suggestion that in the absence of physical injury, emotional distressis only compensable if Antilles' conduct was intentional orextremely outrageous is rejected. If appellees only recovereddamages for emotional distress, appellants would be correct inasserting that the award would not be permitted pursuant to theRestatement. RESTATEMENT (SECOND) OF TORTS § 436A. Sinceemotional distress was only a part of the damages awarded, thissection is inapplicable.

Antilles Ins., 30 V.I. at 257.

165. Here, Plaintiffs were covered in industrial waste and suffered from some form of
physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs
are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
the health and safety of its neighbors such that the recovery of these types of
damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary
losses, including property damage to their homes and the contamination of their
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cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red
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dust-the Refinery took no steps to contain emissions.

t69. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show
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that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including
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cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on -the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair
and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: August 19, 2016 BY:
Lee J o r,Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, VERONICA LLANOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of aki\50 Q

NNE V. STANLEY
Notary PublicNota

St Croix, IJ.S. Virgin Islands
NP -16-15My Commission
Expires February

13, 2019

VERONICA LLANOS

2016.
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VERIFICATION

I, VERONIQUE LLANOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

VERONIQUE LLANOS
SUBSCRIBED AND SWORN TO

Before me this day of , 2016.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NOELIA SOTO VENTURA CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff NOELIA SOTO VENTURA, by and through her undersigned counsel,

files her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NOELIA SOTO VENTURA is a resident of Carolina, Puerto Rico.

3. Plaintiff was born September 22, 1950.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 82 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 82 Estate Profit at the time of Hurricane Georges and

continuously thereafter until 2000.

6. Plaintiff was a member of the Henry, class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 82 Estate

1 Henry v. SL Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts ... and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years, '

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/Or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.



Noelia Soto Ventura v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 9

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. in 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 82 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash and red, itchy eyes as a result of exposure to Defendants' industrial waste.



Noelia Soto Ventura v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,
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appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos
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from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiff suffered and continue to suffer mental distress, expenses, damage to her

real property and personal possessions, mental anguish, pain and suffering and

loss of enjoyment of life, a propensity for additional medical illness, a reasonable

fear of contracting illness in the future, all of which are expected to continue into

the foreseeable future.

D. Related Litigation

82. In 1999, local residents and workers filed a class action ("HenrY) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

84. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

85. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.
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87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Rdfinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

89. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT 1: Abnormally Dangerous Condition

90. Plaintiff repeats and re -alleges each allegation of Paragraph 1-89 as if set forth

herein verbatim.

91. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

92. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and



Noelia Soto Ventura v, St Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 17

precious.

93. Residential communities are also located just north of the refinery.

94. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

95. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

96. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

97. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

98. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-97 as if set forth

herein verbatim.

99. The actions of all Defendants constitute a public nuisance.
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100. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

101. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

102. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

103. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. All Defendants' actions constitute a private nuisance and/or a trespass.

105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

106. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

107. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

108. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-107 as if set forth
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herein verbatim.

109. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

110. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

111. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

112. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiffs home, yard, cistern,

and other property.

113. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

114. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further
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exposed Plaintiff to the toxic and irritating dusts.

115. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

116. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

118. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

119. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

120. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

121. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.
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122. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos artd other particulates from

blowing into Plaintiff's neighborhood.

123. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

Cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

124. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

125. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

126. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

127. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

128. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

130. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute negligence that damaged Plaintiff.

133. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

134. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

3:9 Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

1-10 Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.
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141. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

146. SCRG owned and/or operated the alumina refinery.

147. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

148. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm
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Plaintiff and her property.

149. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

150. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

151. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

152. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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153. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-indeperfdent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

154. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

155. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
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station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

156. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

157. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
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emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486: consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

158. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"
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under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

159. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

160. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

161. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

162. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite' this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

163. in another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

164. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before
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Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

165. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

166. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the
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Refinery during the hurricane.

167. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

168. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

169. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

170. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

171. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff
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DATED: September 12, 2016 BY:
n, Esq.

VI :ar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

Le



Noelia Soto Ventura v St. Croix AluminA. LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

VERIFICATION

I, NOELIA SOTO VENTURA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SU WORN T

Before

NOTARY P LIC

NOELIA SOTO VENTURA

2016.

&20.99
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ARTEMIA SANTIAGO LANZO and FERMIN
LEBRON-VEGAS

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ARTEMIA SANTIAGO LANZO and FERMIN LEBRON VEGAS, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ARTEMIA SANTIAGO LANZO is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff FERMIN LEBRON-VEGAS is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff FERMIN LEBRON-VEGAS was previously misidentified in the Abenego,

et. aL v. St. Croix Alumina, et. al., Civil No. 57/2009 litigation as Fennin Santiago

Lebron.
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5. Plaintiffs ARTEMIA SANTIAGO LANZO and FERMIN LEBRON-VEGAS were

married in 1992.

6. Plaintiff ARTEMIA SANTIAGO LANZO was born November 9, 1927.

7. Plaintiff FERMIN LEBRON-VEGAS was born July 9, 1935.

8. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 52 Clifton Hill, St. Croix, United

States Virgin Islands.

9. Plaintiff ARTEMIA SANTIAGO LANZO resided at No. 52 Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

10. Plaintiff FERMIN LEBRON-VEGAS resided at No. 52 Clifton Hill at the time of

Hurricane Georges and continuously thereafter up to today.

11. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 52 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

Henry v. St Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.
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18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company rVIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by
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Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995:- In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts ... and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts
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with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as farther established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND '

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung
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down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage Shed, which allowed the

dusty bauxite to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the
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asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. in 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion
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of red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealedthis evidence.

53. Plaintiffs' home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 52 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs had to clean and replace furniture, clothes, curtains, and bedding.

Plaintiffs had to clean roof and walls and repaint walls. Plaintiffs suffered from

emotional distress because they were covered in Defendants' industrial waste.

55. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

60. Plaintiffs suffered from fatigue from having to constantly clean the house
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because of Defendants' industrial waste.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the Red Dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' homes,

appliances, furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of
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certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the
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plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

77.  The Alcoa Defendants further concealed fram Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

86. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 52 Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

87. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 52 Clifton Hill and contaminated their cistern and

vegetation.

88. As a result, Red Dust continued to blow into No. 52 Clifton Hill and cause

damage to the personal and real property of Plaintiffs who continue to reside at

No. 52 Clifton Hill and continue to inhale Defendants' industrial waste. Plaintiffs

also suffered from emotional distress and anxiety as a result of damage to their

real property and dwelling and as a result of exposure to the released industrial

waste, including bauxite.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer mental distress,
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expenses, damage to their real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

90. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

93. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
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Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the repretentatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

102. Residential communities are also located just north of the refinery.

103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and cbn permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT 11: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of all Defendants constitute a public nuisance.

109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

110. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth
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herein verbatim.

113. All Defendants' actions constitute n private nuisance and/or a trespass.

114. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

128. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.



ARTEMIA SANTIAGO LANZO, et at v. St. Croix Alumina LLC, et at, Civil No.
VERIFIED COMPLAINT
Page 25

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumtna refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos'would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc 616 F.2d 87,
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90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illnegs or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and
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annoyance" for actions in which that person's property has been injured but not

totally destroyed 'without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish



ARTEMIA SANTIAGO LANZO, at at v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT.
Page 29

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from IJSTs).

165. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
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emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and
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Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors arid vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment
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area "no longer reflected any containment." They admitted that that the poor

condition dnd lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

178. Despite this knowledge, SCRG took no measures to remove or contained those
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hazardous chemicals.

179. SCRG'knew that those substances repeatedly blew into Plaintiffs' home but

failed to warn Plaintiffs or attempt to contain the substances.

180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for P

DATED: September 12, 2016 BY:
Lee J. R sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FERMIN LEBRON-VEGAS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /5 day of

FERMIN LEBRON-VE A

2016.

YVONNE V. STANLEY
Notary Public

St Cr*, U.S. Virgin Islands -

NP -16-15
Commission Expires February 13. 2019
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VERIFICATION

I, ARTEMIA SANTIAGO LANZO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this /6 day of

TARY PUBLI

VONNE V. STANLEY
Notary Public

St. Croix, IJ.S. Virgin Islands
NP -16-15

My Commissior.
Expires February

13, 2019

0-261fr--;t jg>1 (//ireft, O
ARTEMIA SANTIAGO LANZO

2016.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MELVINA BARNARD and SANDRA BARNARD,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MELVINA BARNARD and SANDRA BARNARD, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MELVINA BARNARD is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff SANDRA BARNARD, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff MELVINA BARNARD is the mother of Plaintiff SANDRA BARNARD.

5. Plaintiff MELVINA BARNARD was born November 21, 1944.

6. Plaintiff SANDRA BARNARD, was born September 26, 1966.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 151 Profit Hill (Harvey Project), St.

Croix, United States Virgin Islands.

8. All Plaintiffs resided at No. 151 Profit Hill (Harvey Project) at the time of Hurricane

Georges and they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 151 Profit Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff MELVINA BARNARD suffered from respiratory issues.

56. Specifically, Plaintiff SANDRA BARNARD, suffered from respiratory issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 151 Profit Hill (Harvey Project)to this date

any time there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 151 Profit Hill (Harvey Project) and contaminated their

cistern and vegetation.

87. As a result, red dust continued to blow into No. 151 Profit Hill (Harvey Project),

caused damage to the personal and real property of Plaintiffs, who continued to

reside in the affected area, No. 151 Profit Hill (Harvey Project) and those Plaintiffs
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continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[apt persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT It: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.
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141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.



Melvina Barnard, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: -31( S it,

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MELVINA BARNARD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0
(

Before me this tI day of

otary Public
St '?'oix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

, 2017.

ELVINA BARNARD
d
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VERIFICATION

I, SANDRA BARNARD, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J: Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

PUBLIC
ONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CLEMENT LANGUEDOC and FLAVIAN
LANGUEDOC,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CLEMENT LANGUEDOC and FLAVIAN LANGUEDOC, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CLEMENT LANGUEDOC is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff FLAVIAN LANGUEDOC is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs CLEMENT LANGUEDOC and FLAVIAN LANGUEDOC are husband and

wife.

5. Plaintiff CLEMENT LANGUEDOC was born March 11, 1966.

6. Plaintiff FLAVIAN LANGUEDOC, was born July 9, 1967.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 18A Clifton Hill, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 18A Clifton Hill at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 18A Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff FLAVIAN LANGUEDOC suffered from respiratory issues.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 18A Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

85. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 18A Clifton Hill and contaminated their cistern and

vegetation.

86. As a result, red dust continued to blow into No. 18A Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 18A Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

88. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.
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101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.
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107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.
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139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and reated particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the. Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.



CLEMENT LANGUEDOC, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: 31f63117

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CLEMENT LANGUEDOC, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

411107 AP,
00ZIS

YVON STANLEY
e r ry Public

St. Crow, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of

PUBLIC

CLEMENT LANGUEDOC

, 2017.
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VERIFICATION

I, FLAVIAN LANGUEDOC, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this ( day of

41111774 PUBLIC

HONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2017.

.7 6, "(
FLAVIAN LANGUEDOC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FRANKLIN MARTE and JOSE M. TAVAREZ, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FRANKLIN MARTE and JOSE M. TAVAREZ, JR., by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FRANKLIN MARIE is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff JOSE M. TAVAREZ, JR., is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff FRANKLIN MARTE is the father of Plaintiff JOSE M. TAVAREZ, JR.,

5. Plaintiff FRANKLIN MARTE was born January 14, 1969.

6. Plaintiff JOSE M. TAVAREZ, JR., was born January 1, 1992.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 153 Profit Hill (Harvey Project), St.

Croix, United States Virgin Islands and continuously thereafter until 2009.
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8. All Plaintiffs currently reside at No. 177 Estate Profit, St. Croix, United States Virgin

Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 153 Profit Hill (Harvey Project), which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery Plant:

the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton

Hill and La Reine, and suffered damages or injuries as a result of exposure during

and after Hurricane Georges to red dust and red mud blown during Hurricane

George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff FRANKLIN MARTE suffered from skin irritation.

56. Specifically, Plaintiff JOSE M. TAVAREZ, JR., suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.
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69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 177 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 177 Estate Profit and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 177 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 177 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.



Franklin Marte, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 19

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.
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117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.
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141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: iiie(t7 BY:
Lee J
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FRANKLIN MARTE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

Y PU

day of

YV. E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019

2017.

FRANKLIN MARTE
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VERIFICATION

I, JOSE M. TAVAREZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

ito- -7wrrill'elV
STANLEY

Notary Public
Croix, U.S. Vitrin Islands

NP -16-15
My Commission

Expires February 13, 2019

2017.



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

PAY TO THE Superior Court of the Virgin Islands
ORDER OF

Seventy -Five and 00/100*"*******

FIRST BANK
101-7285/2216

*********** *** * **********

12082

7/14/2017

175.00

*** * ******

°EMO

Superior Court of the Virgin Islands

Marte et al v. St. Croix Alumina.

PO L 208 20 2216?2 E, la: 7 2 Ls m" L8 L9040

LEE J. ROHN & ASSOCIATES, LLC I COST ACCOUNT

Superior Court of the Virgin Islands

DOLLARS

Filing Fee
Franklin Marte & Jose Tavarez

Costs - First Bank Marte et al v. St. Croix Alumina

7/14/2017

12082

75.00

75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

THERESITA SANTOS and CARMEN SALDANA,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs THERESITA SANTOS and CARMEN SALDANA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff THERESITA SANTOS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CARMEN SALDANA, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff THERESITA SANTOS is the mother of Plaintiff CARMEN SALDANA.

5. Plaintiff THERESITA SANTOS was born January 22, 1939.

6. Plaintiff CARMEN SALDANA, was born June 22, 1959.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 38B Estate Profit, St. Croix, United

States Virgin Islands and continuously thereafter to date.

8. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 38B Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

9. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

10. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

11. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

12. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

13. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

14. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

15. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

16. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

17. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and



Theresita Santos, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

18. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

19. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

20. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

21. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

22. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

23. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

24. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

25. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

26. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

27. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

28. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

29. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

30. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

31. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

32. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

33. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

34. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

35. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the



Theresita Santos, et. al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

36. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

37, In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

38. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

39. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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40. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

41. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

42. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

43. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

44. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

45. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

46. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

47. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

48. Hurricane Georges struck St. Croix on September 21, 1998.

49. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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50. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

51. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

52. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

53. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

54. Specifically, Plaintiff THERESITA SANTOS suffered from skin and eye irritation.

55. Specifically, Plaintiff CARMEN SALDANA, suffered from skin and eye irritation.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.
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68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 38B Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

85. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 38B Estate Profit and contaminated their cistern and

vegetation.

86. As a result, red dust continued to blow into No. 38B Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 38B Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

88. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.

101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.

107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.
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116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute negligence that damaged Plaintiffs.
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140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadi/i v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

163. In Kornoff ve Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.



Theresita Santos, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: I t 1-7 BY:
Lee J. Esq.
VI r No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, THERESITA SANTOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this Iv day of

v- sutra
. S

Notary Public
Croix, U.S, Virgin islands

NP -16-15
My Commission

Expires February 13, 2019

THERESITA SANTOS

2017.
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VERIFICATION

I, CARMEN SALDANA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

YVO E V NLEY
Nota blic

St. Croix, . Virgin Islands
NP -16-15

My Commission Expires February 13,2019

day of , 2017.

AA/N4, )(Cif,
CARMEN SALDANA
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

RUBY C. DAVID and FRANCIS DAVID,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs RUBY C. DAVID and FRANCIS DAVID, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff RUBY C. DAVID is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff FRANCIS DAVID is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff FRANCIS DAVID and Plaintiff RUBY C. DAVID are husband and wife

5. Plaintiff RUBY C. DAVID was born September 28, 1936.

6. Plaintiff FRANCIS DAVID, was born April 8, 1935.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 244 Barron Spot, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 244 Barron Spot at the time of Hurricane Georges and

they have continuously resided to date.
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9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 244 Barron Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At
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all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states
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that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,
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and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow



RUBY C. DAVID, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.

67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.
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75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.
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82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 244 Barron Spot to this date any time

there is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 244 Barron Spot and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 244 Barron Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 244 Barron Spot and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]Il persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and
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the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.
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123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.

139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately
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warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Giencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.
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154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for
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mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be



RUBY C. DAVID, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,
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including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be
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covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event
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of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.
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177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: -7 (,g1 (-)

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J o n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, RUBY C. DAVID, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN,TO

Before me this l/ day of

4110..

AMIr PUBLIC
Y, t NE V. STANLEY
1/ Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

Cd-t
RU C. DAVID

2017.
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VERIFICATION

I, FRANCIS DAVID, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN JO

Before me this \ day of

YV E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

J
cam.

FRANCIS DAVID

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

DAISY WILLIAMS and THEOPHILUS WILLIAMS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs DAISY WILLIAMS and THEOPHILUS WILLIAMS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DAISY WILLIAMS is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff THEOPHILUS WILLIAMS is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff THEOPHILUS WILLIAMS and Plaintiff DAISY WILLIAMS are husband

and wife.

5. Plaintiff DAISY WILLIAMS was born August 10, 1947.

6. Plaintiff THEOPHILUS WILLIAMS, was born November 18, 1944.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 311 Clifton Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs resided at No. 311 Clifton Hill at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 311 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost ofasbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff DAISY WILLIAMS suffered from skin irritation.

56. Specifically, Plaintiff THEOPHILUS WILLIAMS suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 311 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 311 Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 311 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 311 Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajil persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of



DAISY WILLIAMS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . . bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: 71[8((7 BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DAISY WILLIAMS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this day of

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

u
DAISY(WILLIAMS

2017.
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VERIFICATION

I, THEOPHILUS WILLIAMS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

1
HILUS WILD

7
L AMS

SUBSCRIBED AND SWOR TO

Before me this day o

Ailk -----------IF*----,%---/
ifAPP/
Av...

1 1 21i1/4 LOGI

r0 N NE V. STANLEY-
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

Y PUBLIC

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

THEOPHILUS COBB and VERONICA COBB,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs THEOPHILUS COBB and VERONICA COBB, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff THEOPHILUS COBB is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff VERONICA COBB is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff VERONICA COBB and Plaintiff THEOPHILUS COBB are husband and

wife.

5. Plaintiff THEOPHILUS COBB was born September 14, 1939.

6. Plaintiff VERONICA COBB, was born March 30, 1936.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 408 Estate Strawberry Hill, St. Croix,

United States Virgin Islands.

8. All Plaintiffs resided at No. 408 Estate Strawberry Hill at the time of Hurricane

Georges and they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 408 Estate Strawberry Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery Plant:

the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton

Hill and La Reine, and suffered damages or injuries as a result of exposure during

and after Hurricane Georges to red dust and red mud blown during Hurricane

George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alb, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods, Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54, Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff THEOPHILUS COBB suffered from skin irritation.

56. Specifically, Plaintiff VERONICA COBB suffered from skin irritation and respiratory

issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 408 Estate Strawberry Hill to this date any

time there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 408 Estate Strawberry Hill and contaminated their

cistern and vegetation.

87. As a result, red dust continued to blow into No. 408 Estate Strawberry Hill, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 408 Estate Strawberry Hill and those Plaintiffs continued to
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inhale Defendants' industrial waste. Plaintiffs also suffered from emotional distress

and anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.



THEOPHILUS COBB, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.
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141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee S. R7=" sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, THEOPHILUS COBB, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN O

Before me this /15- day of

YVoNNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

nee I 1/,,s
THEOPHILUS COBB

2017.
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VERIFICATION

I, VERONICA COBB, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this ),5 day of

----7/NOTARY' PUBLIC

Y*110'..WNE V. S

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13,2019

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ELMEDA SIMON and COLLIN SIMON,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ELMEDA SIMON and COLLIN SIMON, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ELMEDA SIMON is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff COLLIN SIMON, is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff ELMEDA SIMON is the mother of Plaintiff COLLIN SIMON.

5. Plaintiff ELMEDA SIMON was born October 18, 1945.

6. Plaintiff COLLIN SIMON, was born September 28, 1970.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 117 Harvey Project, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 117 Harvey Project at the time of Hurricane Georges

and they have continuously resided to date.
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9. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 117 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At



Elmeda Simon, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states
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that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,



Elmeda Simon, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

Be Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow
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about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.

67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.
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75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.
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82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 117 Harvey Project to this date any time

there is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 117 Harvey Project and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 117 Harvey Project, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 117 Harvey Project and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.



Elmeda Simon, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and
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the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.
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123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.

139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately
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warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.
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154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for
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mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,
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including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be
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covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event
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of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.
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177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: 7 tall *-2 BY:
Lee J. , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ELMEDA SIMON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this day of

It'fillre.-466(Or -47/
'Y PUBLIC

YVO ofE V. STANLEY
tary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.
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VERIFICATION

I, COLLIN SIMON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this 5 day of

C ----

NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13,201,9

, 2017.

CO
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

HELEN M. JOSEPH and TYRONE SACKEY, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs HELEN M. JOSEPH and TYRONE SACKEY, JR., by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff HELEN M. JOSEPH is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff TYRONE SACKEY, JR. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs HELEN M. JOSEPH is the mother of TYRONE SACKEY, JR.

5. Plaintiff HELEN M. JOSEPH was born December 16, 1947.

6. Plaintiff TYRONE SACKEY, JR., was born October 18, 1991.

7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 176 Barron Spot, St. Croix, United

States Virgin Islands.
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8. All Plaintiffs resided at No. 176 Barron Spot at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 176 Barron Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff TYRONE SACKEY, JR. suffered from respiratory issues.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.
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68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 176 Barron Spot to this date any time

there is a strong wind or the red dust piles are worked on.

85. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 176 Barron Spot and contaminated their cistern and

vegetation.

86. As a result, red dust continued to blow into No. 176 Barron Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 176 Barron Spot and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

88. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.



HELEN M. JOSEPH, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.

101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.

107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.
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116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute negligence that damaged Plaintiffs.
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140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.
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159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed



HELEN M. JOSEPH, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: 617 BY:
Lee J. Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, HELEN M. JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this J2 day of

1.6411,4*-

 OAF Y PUBLIC

Yr E V. STANLEY
,wry Public

St. Croix, U S. WO WA*
NP -16-15

My Commission
Expires February 13, 2019

2017.
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VERIFICATION

I, TYRONE SACKEY, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

UBLIC
NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

TYRONE SACKEY,--JR,-_
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANGELA L. ROSARIO and JACKELIN ROSARIO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ANGELA L. ROSARIO and JACKELIN ROSARIO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANGELA L. ROSARIO is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff JACKELIN ROSARIO, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff ANGELA L. ROSARIO is the mother of Plaintiff JACKELIN ROSARIO.

5. Plaintiff ANGELA L. ROSARIO was born July 24, 1957.

6. Plaintiff JACKELIN ROSARIO, was born October 9, 1982.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 71 Clifton Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs currently reside at No. 82-83 Clifton Hill, St. Croix, United States Virgin

Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 71 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore



Angela L. Rosario, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million



Angela L. Rosario, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff ANGELA L. ROSARIO suffered from skin irritation.

56. Specifically, Plaintiff JACKELIN ROSERIO, suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.



Angela L. Rosario, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 82-83 Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 82-83 Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 82-83 Clifton Hill, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 82-83 Clifton Hill and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as



Angela L. Rosario, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 24

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. in Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT

(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: 7/Ig3P

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai

BY:

VI ar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JACKELIN ROSARIO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this

A
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of 2017.
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VERIFICATION

I, ANGELA L. ROSARIO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this day of ifg , 2017.

NO

OA/

,foNAIE V. STANLEY
Notary Public

St Crab( U.S. Virgin Islands
NP -16-15

COMIllission
Expires February 13, 2019

PUBLI

147GE?A'91:. ROS RIO



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

PAY TO THE Superior Court of the Virgin Islands.ORDER OF

Seventy -Five and 00/100*********************************** ****

FIRST BANK
101-7285/2216

12098

7/14/2017

I 1;75.00

********************* ******** * * ***********

Superior Court of the Virgin Islands

MEMO

Rosario et al v. St. Croix Alumina et al

20 9E10 a: 2 2 L ? 213S La: ?2 im La 1.90110

DOLLARS

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands

Costs - First Bank

7/14/2017
Filing Fee
Angela Rosario & Jackelin Roserio

12098

75.00

Rosario et al v. St. Croix Alumina et al 75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

STEDROY T. MEADE and MOREL MEADE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs STEDROY T. MEADE and MOREL MEADE, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff STEDROY T. MEADE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MOREL MEADE, is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff STEDROY T. MEADE and Plaintiff MOREL MEADE are husband and wife.

5. Plaintiff STEDROY T. MEADE was born August 4, 1948.

6. Plaintiff MOREL MEADE, was born January 25, 1951.

7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 124 Clifton Hill, St. Croix, United States

Virgin Islands.
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8. All Plaintiffs currently reside at 234 Clifton Hill, St. Croix, United States Virgin

Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 124 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of DefendantALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 234 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 234 Clifton Hill and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 234 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 234 Clifton Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.



Stedroy T. Meade, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.
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139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions takerr to -protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: -7/[ifsif BY:
Lee . ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, STEDROY T. MEADE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this day of

,..,

...40
------ ,---_,

..Ail
A rowaf

Mgr', V STANLEY
AV tary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires
February 13, 2019

STEDROY T. MEADE

, 2017.
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VERIFICATION

I, MOREL MEADE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I day of

411.
4zatiikw-
RY PUBLIC

VONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13,201g

, 2017.

te-X2-J- gTL1-6/
MOREL MEADE
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CHRISTINA ALEXANDER and BRANDON
DUVIVIER,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CHRISTINA ALEXANDER and BRANDON DUVIVIER, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CHRISTINA ALEXANDER is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff BRANDON DUVIVIER, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff CHRISTINA ALEXANDER is the mother of Plaintiff BRANDON DUVIVIER.

5. Plaintiff CHRISTINA ALEXANDER was born December 19, 1958.

6. Plaintiff BRANDON DUVIVIER, was born July 19, 1992.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 94 Profit Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs currently reside at No. 127 Profit Hill, St. Croix, United States Virgin

Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 94 Profit Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red-mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff CHRISTINA ALEXANDER suffered from skin irritation and

respiratory issues.

56. Specifically, Plaintiff BRANDON DUVIVIER, suffered from skin irritation and

respiratory issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 94 Profit Hill to this date any time there is

a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 94 Profit Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 94 Profit Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 94 Profit Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.



Christina Alexander, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.



Christina Alexander, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of



Christina Alexander, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition



Christina Alexander, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: 7 ile (n

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee . o n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, BRANDON DUVIVIER, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I day of

4e,AVON
V' RISBLMCSTANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

P17,905-v,

, 2017.

BRANDON DUVIVIER
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VERIFICATION

I, CHRISTINA ALEXANDER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this day of

ARY PUBLIC
YV I E V. STANLEY

Notary Public
St Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

CHRISTINA ALEXANDER

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

BRUNILDA RAMOS and MICHAEL WOODRUPP,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs BRUNILDA RAMOS and MICHAEL WOODRUPP, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff BRUNILDA RAMOS is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff MICHAEL WOODRUPP, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff BRUNILDA RAMOS is the mother of Plaintiff MICHAEL WOODRUPP.

5. Plaintiff BRUNILDA RAMOS was born July 11, 1939.

6. Plaintiff MICHAEL WOODRUPP, was born September 28, 1968.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 337 Barren Spot, St. Croix, United

States Virgin Islands.
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8. All Plaintiffs resided at No. 337 Barren Spot at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 337 Barren Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,



BRUNILDA RAMOS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 337 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 337 Barren Spot and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 337 Barren Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 337 Barren Spot and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Hefty was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.



BRUNILDA RAMOS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.



BRUNILDA RAMOS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 24

133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.



BRUNILDA RAMOS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: i (/7 BY:
Lee J. o n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, BRUNILDA RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

Afr
VeiVIs?vr PUBLIC

YV0 ,11E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day o

BRUNILDA RAMOS

, 2017.
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VERIFICATION

I, MICHAEL WOODRUPP, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this day of

irff4

A A y PUBLIC
Y, NNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GABRIEL G. RAMOS and MARCELA P. RAMOS,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs GABRIEL G. RAMOS and MARCELA P. RAMOS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GABRIEL G. RAMOS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MARCELA P. RAMOS is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff MARCELA P. RAMOS and Plaintiff GABRIEL G. RAMOS are husband

and wife.

5. Plaintiff GABRIEL G. RAMOS was born January 2, 1946.

6. Plaintiff MARCELA P. RAMOS, was born January 16, 1944
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 41 Clifton Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs resided at No. 41 Clifton Hill at the time of Hurricane Georges and they

have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 41 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff GABRIEL G. RAMOS suffered from skin irritation.

56. Specifically, Plaintiff MARCELA P. RAMOS suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 41 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 41 Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 41 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 41 Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henn/') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT HI: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.
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141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: fiefr---) BY:

jr-IF
Lee J. Re4rq
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GABRIEL G. RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

770;7
NE V STANLEY

Notary Public
S . Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

GABRIEL G. RAM

, 2017.
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VERIFICATION

I, MARCELA P. RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR 0

Before me this /5 day of

Y PUBLIC
ONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

41901,miL els
MARCELA P. RAMOS

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

AWILDA I. AYALA and TYSHANIA AYALA,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs AWILDA I. AYALA and TYSHANIA AYALA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff AWILDA I. AYALA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff TYSHANIA AYALA, is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff AWILDA I. AYALA is the mother of Plaintiff TYSHANIA AYALA.

5. Plaintiff AWILDA I. AYALA was born July 7, 1957.

6. Plaintiff TYSHANIA AYALA, was born November 20, 1983.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 48 Newworks, St. Croix, United States

Virgin Islands.
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8. All Plaintiffs resided at No. 48 Newworks at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 48 Newworks, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost ofasbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff AWILDA I. AYALA suffered from skin irritation and sinus

issues.

56. Specifically, Plaintiff TYSHANIA AYALA, suffered from skin irritation and sinus

issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 48 Newworks to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 48 Newworks and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 48 Newworks, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 48 Newworks and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Horny v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[alll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown

during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of laillpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only

compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms --

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: (

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, AWILDA I. AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 5 day of

PUBLIC

NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.



Awilda I. Ayala, et. a/. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

VERIFICATION

I, TYSHANIA AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this

KA4PUBLIC

Y NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FRANCISCA ALMESTICA and AVILLIO
NARARRO, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FRANCISCA ALMESTICA and AVILLIO NARARRO, JR., by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FRANCISCA ALMESTICA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff AVILLIO NARARRO, JR. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff FRANCISCA ALMESTICA is the mother of Plaintiff AVILLIO NARARRO,

JR.

5. Plaintiff FRANCISCA ALMESTICA was born April 2, 1937.

6. Plaintiff AVILLIO NARARRO, JR. was born November 4, 1970.



FRANCISCA ALMESTICA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 2

7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 108 Clifton Hill, St. Croix, United States

Virgin Islands.

8. Plaintiff FRANCISCA ALMESTICA resided at No. 108 Clifton Hill at the time of

Hurricane Georges and continuously thereafter to date.

9. Plaintiff AVILLIO NARARRO, JR. resided at No. 108 Clifton Hill at the time of

Hurricane Georges and continuously thereafter to date.

10. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 108 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and
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data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is
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registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,
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and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the
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red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 108 Clifton

Hill including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.



FRANCISCA ALMESTICA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Specifically, Plaintiff FRANCISCA ALMESTICA suffered from red, itchy eyes.

57. Specifically, Plaintiff AVILIO NAVARRO, JR. suffered from red, itchy eyes.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

61. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work
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done on the Red Dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.
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81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

87. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 108 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.
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88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 108 Clifton Hill and contaminated their cistern and

vegetation.

89. As a result, red dust continued to blow into No. 108 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 108 Clifton Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

91. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

94. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property
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located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous
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condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

103. Residential communities are also located just north of the refinery.

104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute a public nuisance.

110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

111. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. All Defendants' actions constitute a private nuisance and/or a trespass.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, all Defendants have wrongfully and unreasonably interfered with
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Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'
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neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health, safety,
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well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.

143. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud
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and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm
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Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.
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163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and
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"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where
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the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,
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regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing
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and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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177. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

180. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: July If , 2017 BY:
ee J. - n, Esq.

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FRANCISCA ALMESTICA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this ri day of

NNE V. STANLEY
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires
February 13, 2019

FRANCISCA ALMESTICA

, 2017.
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VERIFICATION

I, AVILLIO NARARRO, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this day of

4111Eis..41111111111.1..

V
PUBLIC

E. V STANLEY
S

Notary Public
roix, U.S. Virgin Islands

My CommissionZirle6aruaty

13, 2019

AVILLIO NARAR

2017.

, JR.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CARMEN SWEENY CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff CARMEN SWEENY, by and through her undersigned counsel, files her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARMEN SWEEENY is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born September 23, 1940.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 33 C -A Clifton Hill, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 33 C -A Clifton Hill at the time of Hurricane Georges and

continuously thereafter to date.
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6. Plaintiff was a member of the Henryl class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 33 C -A Clifton

Hill, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey, Clifton

Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and suffered

damages or injuries as a result of exposure during and after Hurricane Georges to

red dust and red mud blown during Hurricane George. Plaintiff did not opt out of

the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.
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and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can
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cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove
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or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the
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red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 33 C -A

Clifton Hill including cleaning out the cistern and refilling the cistern with usable
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water. Plaintiff had to clean the inside and outside of the home, including

repainting of walls stained by red dust. Plaintiff suffered from emotional distress

because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash as a result of exposure to Defendants' industrial waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc. became

stained or damaged by Red Dust.
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C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiff whenever there was a strong wind or work

done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiff's homes, appliances,

furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and
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Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or .(c) agreed to by DPNR and SCA and/or

VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that
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there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and being

inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiff until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.
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80. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiff to inhale asbestos and otherwise be exposed

to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 33 C -A Clifton Hill to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiff's home at No. 33 C -A Clifton Hill and contaminated her cistern and

home.

83. As a result, Red Dust continued to blow into No. 33 C -A Clifton Hill and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 33 C -A Clifton Hill, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental anguish,

pain and suffering and loss of enjoyment of life, a propensity for additional medical
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illness, a reasonable fear of contracting illness in the future, all of which are

expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
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the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust, red

mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also
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appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth
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herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result, Plaintiff

has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused additional

damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiff's neighborhood and damage Plaintiff and her property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red
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mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and

other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiff's home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates
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presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiff's neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as her primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's minds,

bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiff, Plaintiff has suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally
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hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiff's



CARMEN SWEENEY, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

neighborhoods and harm Plaintiffs and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiff and her

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property
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owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiff and her property.

150. SCRG owned and/or operated the alumina refinery.

151, SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000 in

emotional distress, relying on Restatement §§ 904 and 436A. The court reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT

(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
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compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses,

including property damage to her home and the contamination of her cistern; (3)

the type of torts at issue here are sufficiently like a trespass and the illustrations to

§ 905 to warrant these remedies even if Plaintiff was not physically injured; and (4)

Plaintiff is entitled to recover for her "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined her property,

regardless of whether the Plaintiff recovers in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods, but

consciously and with reckless indifference took no reasonable steps to protect the

surrounding neighborhoods.
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164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in
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Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage-building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."
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169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite-storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take
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any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but failed

to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
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DATED, 1/ jell 7

LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee J o n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARMEN SWEENY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this day of

--""PIRMSFP' C

will I

NE

Expiresr"V

STANLEY

ut. CrOiX, U.sY tPrUblic

f COmmir.;,.
Tr Islands
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CARMEN SWEENY

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FREDRICA V. MARTIN and RACHEL ROMAIN,
SR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FREDRICA V. MARTIN and RACHEL ROMAIN, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FREDRICA V. MARTIN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff RACHEL ROMAIN, is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff FREDRICA V. MARTIN is the mother of Plaintiff RACHEL ROMAIN.

5. Plaintiff FREDRICA V. MARTIN was born April 24, 1951.

6. Plaintiff RACHEL ROMAIN, was born September 1, 1994.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 133 Barren Spot, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 133 Barren Spot at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry"' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 133 Barren Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff RACHEL ROMAIN, suffered from skin irritation.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 133 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.

85. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 133 Barren Spot and contaminated their cistern and

vegetation.

86. As a result, red dust continued to blow into No. 133 Barren Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 133 Barren Spot and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

88. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.
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101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.
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107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.



FREDRICA V. MARTIN, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.
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139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed
to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and
just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: /leo BY:
Lee J. Ro n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FREDRICA V. MARTIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR 0

Before me this II day of

YVO S ANLEYBL
ry Public

St. Croi t .S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

FREDRICA V. MARTIN

2017.
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VERIFICATION

I, RACHEL ROMAIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

,./011117,--Aticitme Air ..dmlow"
40.5Ffr.;-

YVO Apr V. STANLEY
°try Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

P UBLIC

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MICHAEL L. MATTHEW and MARTINA
LUCRETIA RODNEY,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MICHAEL L. MATTHEW and MARTINA LUCRETIA RODNEY, by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MICHAEL L. MATTHEW is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MARTINA LUCRETIA RODNEY is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiffs MICHAEL L. MATTHEW and MARTINA LUCRETIA RODNEY are

common law husband and wife.

5. Plaintiff MICHAEL L. MATTHEW was born September 4, 1952.

6. Plaintiff MARTINA LUCRETIA RODNEY, was born January 30, 1945.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 169 Barron Spot, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 169 Barron Spot at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 169 Barron Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of



MICHAEL L. MATTHEW, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million



MICHAEL L. MATTHEW, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 169 Barron Spot to this date any time

there is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 169 Barron Spot and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 169 Barron Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 169 Barron Spot and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.
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139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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VERIFICATION

I, MICHAEL L. MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this S day of

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires
February 13, 2019

, 2017.
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VERIFICATION

I, MARTINA LUCRETIA RODNEY, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day o

YV1 LEY
Natal 'ublic

St. Croix, Virgin Islands
--16-15

My Commission Expires February 13, 2019

2017.

17/70e tA*170
MARTINA LUCRETIA ROD
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LESLIE ANN RODRIGUEZ and SUESHEIDIE M.
RODRIGUEZ,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LESLIE ANN RODRIGUEZ and SUESHEIDIE M. RODRIGUEZ, by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LESLIE ANN RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff SUESHEIDIE M. RODRIGUEZ, is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff LESLIE ANN RODRIGUEZ is the mother of Plaintiff SUESHEIDIE M.

RODRIGUEZ.

5. Plaintiff LESLIE ANN RODRIGUEZ was born May 21, 1972.

6. Plaintiff SUESHEIDIE M. RODRIGUEZ, was born July 29, 1997.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 74 Clifton Hill, St. Croix, United States

Virgin Islands and continuously thereafter until 2000.

8. All Plaintiffs currently reside at No. 823 Williams Delight, St. Croix, United States

Virgin Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 74 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff LESLIE ANN RODRIGUEZ suffered from skin irritation and

respiratory issues.

56. Specifically, Plaintiff SUESHEIDIE M. RODRIGUEZ, suffered from skin irritation

and respiratory issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and



Leslie Ann Rodriguez, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 16

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.



Leslie Ann Rodriguez, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 24

COUNT VII: Negligence as to. All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotiona distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only

compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: (ie

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plat

ifBY: 4i#i
Lee . 'ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LESLIE ANN RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Avow
'Y PUBLIC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

/2a/Ar)
LESLIE ANN RODRIGUEZ

, 2017.
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VERIFICATION

I, SUESHEIDIE M. RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

ore
Adowarg...

4161YAI alieB L C
Croix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February 13, 2019

day of

14,J(L&LLeea,,,eiji,
SUES
f

EIDIEln. Kul DRIGUEZ

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDMOND S. HODGE and F. PEARL HODGE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EDMOND S. HODGE, and F. PEARL HODGE, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDMOND S. HODGE, is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff F. PEARL HODGE is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff F. PEARL HODGE and Plaintiff EDMOND S. HODGE are husband and

wife.

5. Plaintiff EDMOND S. HODGE, was born October 18, 1943.

6. Plaintiff F. PEARL HODGE, was born February 13, 1938.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 113 Estate Clifton Hill, St. Croix, United

States Virgin Islands.

8. All Plaintiffs currently reside at No. G-1 Estate Clifton Hill, St. Croix, United States

Virgin Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 113 Estate Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff EDMOND S. HODGE suffered from respiratory issues.

56. Specifically, Plaintiff F. PEARL HODGE suffered from respiratory issues,

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. G1 Estate Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. G1 Estate Clifton Hill and contaminated their cistern

and vegetation.

87. As a result, red dust continued to blow into No. G1 Estate Clifton Hill, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. G1 Estate Clifton Hill and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.
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141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, -or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: ctg ((

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee fry,frn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDMOND S. HODGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

 11111,111

EDMOND S. HODGE

SUBSCRIBED AND SWORN TO

Before me this / ( day of , 2017.

ARY PUBLIC

ONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, F. PEARL HODGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

RY UBLIC
ONNE V. STANLEY

Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

F. PEARL HODGE

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

THOMAS DOUGLAS and LILLIAN A. DOUGLAS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs THOMAS DOUGLAS and LILLIAN A. DOUGLAS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff THOMAS DOUGLAS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff LILLIAN A. DOUGLAS is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff LILLIAN A. DOUGLAS and Plaintiff THOMAS DOUGLAS are husband and

wife.

5. Plaintiff THOMAS DOUGLAS was born July 22, 1936.

6. Plaintiff LILLIAN A. DOUGLAS, was born April 26, 1941.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 158 Clifton Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs resided at No. 158 Clifton Hill at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 158 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff THOMAS DOUGLAS suffered from skin irritation and

shortness of breath.

56. Specifically, Plaintiff LILLIAN A. DOUGLAS suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information, the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 158 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 158 Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 158 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 158 Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. in addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a



THOMAS DOUGLAS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: ((27((1 BY:
L n, sq
V Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, THOMAS DOUGLAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR 0

Before me this day o

MINN,-
11,140%.' _.'114111M

N*ME BLIC
VirE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

livirktztv 0
THOMAS DOU LAS

, 2017.
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VERIFICATION

LILLIAN A. DOUGLAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN O

Before me this 1,3 day of

AMA r
am

E V.
Notary Public

St. Croix, U.S. Virgin ICande
NP -16-15

My Commission Expires February 13, 2019

-41
.11=IIKOM".

LILLIAN A. DOUGLAS

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GERALDINE HECTOR and MENDELSOHN
HECTOR,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs GERALDINE HECTOR and MENDELSOHN HECTOR, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GERALDINE HECTOR is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MENDELSOHN HECTOR is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff MENDELSOHN HECTOR and Plaintiff GERALDINE HECTOR are

husband and wife.

5. Plaintiff GERALDINE HECTOR was born January 17, 1935.

6. Plaintiff MENDELSOHN HECTOR, was born April 24, 1933.



GERALDINE HECTOR, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 2

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 236 Clifton Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs resided at No. 236 Clifton Hill at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de-certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 236 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S, Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff GERALDINE HECTOR suffered from difficulty breathing.

56. Specifically, Plaintiff MENDELSOHN HECTOR suffered from difficulty breathing

and sinus problems.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result, deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 236 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 236 Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 236 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 236 Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: -7 ite (17

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Le Ri n,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GERALDINE HECTOR, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this day of

N tau---*BLIC

YVON . STANLEY
y Public

St Croix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February 13, 2019

, 2017.
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VERIFICATION

I, MENDELSOHN HECTOR, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T
(

Before me this day of

_.111111101.-

Natir" MR

Y NE V. STANLEY
Notary Public

St. Croix, U.S. Virgin islands
NP -16-15

My Commission Expires February 13, 2019

fita pi-,
MENDELSOHN HECT  R

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

VICTOR MANUEL MORALES,

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff VICTOR MANUEL MORALES, by and through her undersigned counsel,

files her Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VICTOR MANUEL MORALES is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff was born August 25, 1972.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 82 Estate Profit, St. Croix, United States Virgin Islands

and continuously thereafter until 2001.

5. Plaintiff currently resides at No. 302 Enfield Green, St. Croix, United States Virgin

Islands.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 82 Estate Profit,

which is located in one of the following six communities adjacent to and downwind

from the St. Croix Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and

the estates of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages

or injuries as a result of exposure during and after Hurricane Georges to red dust

and red mud blown during Hurricane George. Plaintiff did not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as
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high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered
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asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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42. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out
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of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 82 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home, including repainting walls

stained by red dust. Plaintiff suffered from emotional distress because she was

covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash, allergies and itchy skin as a result of exposure to Defendants' industrial

waste.



Victor Manuel Morales v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc. became

stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiff whenever there was a strong wind or work

done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiff's homes, appliances,
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furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all
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hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and being

inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from
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Plaintiff until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiff to inhale asbestos and otherwise be exposed

to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 82 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiff's home at No. 82 Estate Profit and contaminated her cistern and

home.

83. As a result, Red Dust continued to blow into No. 82 Estate Profit and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 82 Estate Profit, and Plaintiff continued to inhale Defendants' industrial waste.
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Plaintiff also suffered from emotional distress and anxiety as a result of damage to

her real property and dwelling and as a result of exposure to the released industrial

waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental anguish,

pain and suffering and loss of enjoyment of life, a propensity for additional medical

illness, a reasonable fear of contracting illness in the future, all of which are

expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities
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that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust, red

mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original
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class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiff's
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neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result, Plaintiff

has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused additional

damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow
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about Plaintiff's neighborhood and damage Plaintiff and her property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and

other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiff's home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and
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understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiff's neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as her primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with
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exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's minds,

bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiff, Plaintiff has suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiff's

neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related
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particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiff and her

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiff and her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described
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in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939
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(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the
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plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000 in

emotional distress, relying on Restatement §§ 904 and 436A. The court reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses,

including property damage to her home and the contamination of her cistern; (3)

the type of torts at issue here are sufficiently like a trespass and the illustrations to

§ 905 to warrant these remedies even if Plaintiff was not physically injured; and (4)

Plaintiff is entitled to recover for her "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined her property,

regardless of whether the Plaintiff recovers in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods, but

consciously and with reckless indifference took no reasonable steps to protect the

surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and
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found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.
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Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event
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of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but failed

to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix
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so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: July 48, 2017 BY:
Lee hn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, VICTOR MANUEL MORALES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this f7 day of

add&
dirAdr4

Notary Public
S roix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

VICTOR MANUEL MORALES

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NEFTALI CAMACHO, SR., NEFTALI CAMACHO,
JR., TERESA CAMACHO, MARC A. CAMACHO,
and ANGEL CAMACHO

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs NEFTALI CAMACHO, SR., NEFTALI CAMACHO, JR., TERESA

CAMACHO, MARC CAMACHO and ANGEL CAMACHO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NEFTALI CAMACHO, SR., is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff NEFTALI CAMACHO, JR. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff TERESA CAMACHO is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff MARC CAMACHO is a resident of St. Croix, United States Virgin Islands.
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6. Plaintiff ANGEL CAMACHO is a resident of St. Croix, United States Virgin Islands.

7 Plaintiff TERESA CAMACHO and Plaintiff NEFTALI CAMACHO, SR., are husband

and wife and the parents of Plaintiffs, NEFTALI CAMACHO, JR., MARC

CAMACHO and ANGEL CAMACHO.

8. Plaintiff NEFTALI CAMACHO, SR., was born November 21, 1967.

9. Plaintiff NEFTALI CAMACHO, JR., was born September 28, 1987.

10. Plaintiff TERESA CAMACHO, was born March 13, 1967.

11. Plaintiff MARC CAMACHO was born May 23, 1995.

12. Plaintiff ANGEL CAMACHO was born January 21, 1991.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 53 Estate Profit, St. Croix, United

States Virgin Islands.

14. All Plaintiffs resided at No. 53 Estate Profit at the time of Hurricane Georges and

they have continuously resided to date.

15. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 53 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit.

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately__

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.



NEFTALI CAMACHO, SR., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

57. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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59. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

61. Specifically, Plaintiff NEFTALI CAMACHO, SR. suffered from skin irritation.

62. Specifically, Plaintiff NEFTALI CAMACHO, JR. suffered from skin irritation, red,

itchy eyes.

63. Specifically, Plaintiff TERESA CAMACHO suffered from skin irritation and

allergies.

64. Specifically, Plaintiff MARC CAMACHO suffered from skin irritation and allergies.

65. Specifically, Plaintiff ANGEL CAMACHO suffered from skin irritation and allergies.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cistern being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.
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78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality, they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. #53 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 53 Estate Profit and contaminated their cistern and

vegetation.

96. As a result, red dust continued to blow into No. 53 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 53 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

110. Residential communities are also located just north of the refinery.
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111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of Defendants constitute a public nuisance.
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117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' actions constitute a private nuisance and/or a trespass.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.
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138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.
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149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
L hn,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, NEFTALI CAMACHO, SR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I day of

VONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2017.

(

ALI CAMACHO, SR.
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VERIFICATION

I, TERESA CAMACHO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this

YVON4rV STANLEY
otary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

TERESA CAMACHO

day of , 2017.
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VERIFICATION

I, MARC CAMACHO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR TO

Before me this day of

otary Public
St.rroix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

7
MARC CAMACHO

, 2017.
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VERIFICATION

I, ANGEL CAMACHO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this n day of

PUBLIC
YVO STANLEY

otary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

ANGEL CAMACHO

, 2017,



NEFTALI CAMACHO, SR., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 41

VERIFICATION

I, NEFTALI CAMACHO, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Vt V. STANLEY
otary Public

St C oix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

,/,17
NEFTA CAMACHO, JR.

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CYNTHIA MARK, KENYEN K. FONTENELLE and
EUSTACE FONTENELLE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CYNTHIA MARK, KEMYEN K. FONTENELLE and EUSTACE

FONTENELLE, by and through their undersigned counsel, file their Verified Complaint

and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CYNTHIA MARK is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff EUSTACE FONTENELLE is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff KENYEN K. FONTENELLE is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiffs CYNTHIA MARK is the sister of EUSTACE FONTENELLE and mother of

Plaintiff KENYEN K. FONTENELLE.

6. Plaintiff CYNTHIA MARK was born May 5, 1973.
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7 Plaintiff EUSTACE FONTENELLE, was born September 20, 1962.

8. Plaintiff KENYEN K. FONTENELLE, was born September 14, 1997.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 119 Harvey Project, St. Croix, United

States Virgin Islands.

10. All Plaintiffs resided at No. 119 Harvey Project at the time of Hurricane Georges

and Plaintiffs CYNTHIA MARK and KENYEN K. FONTENELLE have continuously

resided there to date.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 119 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



CYNTHIA MARK, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit



CYNTHIA MARK, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

19. Glencore, Ltd. is wholly owned by Defendant Glencore international AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.
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42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.



CYNTHIA MARK, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

73. in addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 119 Harvey Project to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 119 Harvey Project and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 119 Harvey Project, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 119 Harvey Project and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine.. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.



CYNTHIA MARK, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plain

BY:
Lee
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CYNTHIA MARK, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this 17 day of

yffivavrizirffp,
gLC-

YVO r E V. STANLEY
otary Public

St. ow, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

4Y aHIA MARK

2017.
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VERIFICATION

I, EUSTACE FONTENELLE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this

/4Ir4 I I I M m s .-
A RI PUBLIC

day of

YVO E V. STANLEY
/ Notary Public

St. Voix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February

13, 2019

2017.

EUSTACE FONTENELLE
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VERIFICATION

I, KENYEN K. FONTENELLE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this / (,:?: day of

YVO
N

My Commission Expires
February 13, 2019

St. Croix, U.S.

Public
Virgin Islands

NP -16-15

"---\YEKEN N K. FONTENELLE

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NELDINE TECHEIRA and CYRIL ALBERT
TECHEIRA, SR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs NELDINE TECHEIRA and CYRIL ALBERT TECHEIRA, SR., by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NELDINE TECHEIRA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CYRIL ALBERT TECHEIRA, SR. is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiffs NELDINE TECHEIRA and CYRIL ALBERT TECHEIRA, SR. are husband

and wife.

5. Plaintiff NELDINE TECHEIRA was born July 22, 1945.

6. Plaintiff CYRIL ALBERT TECHEIRA, SR., was born September 12, 1941.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 44 Clifton Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs resided at No. 44 Clifton Hill at the time of Hurricane Georges and they

have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 44 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other' particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff NELDINE TECHEIRA suffered from skin irritation.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 44 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

85. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 44 Clifton Hill and contaminated their cistern and

vegetation.

86. As a result, red dust continued to blow into No. 44 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 44 Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

88. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.
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101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.
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107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.



NELDINE TECHEIRA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.
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139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alurnina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Le Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, NELDINE TECHEIRA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

-1C--M V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

NELDINE TECHEIRA

, 2017.
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VERIFICATION

I, CYRIL ALBERT TECHEIRA, SR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this day of

411111.11110211.1111111111

PUBLIC_
`eV  fNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin islands

NP -16-15

My Commission Expires
February 13, 2019

2017.

YRIL ALBERT TECHEIRA, SR.



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

PAY TO THE Superior Court of the Virgin IslandsORDER OF

FIRST BANK
101-7285/2216

12091

7/14/2017

$75.00

Seventy -Five and 00/100'*******************************************************************-k*****************************

Superior Court of the Virgin Islands

MEMO

Techeira et al v. St. Croix Alumina

L ci Le 1:22 L6 7 28 5 L La L90 Leo

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands
Filing Fee
Neldine Techeira & Cyril Techeira

Costs - First Bank Techeira et al v. St. Croix Alumina

7/14/2017

DOLLARS

12091

75.00

75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JENNIFER WORRELL, RALSTON I. WELSH, JR.
and CAROLYN WELSH,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JENNIFER WORRELL, RALSTON I. WELSH, JR. and CAROLYN

WELSH, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JENNIFER WORRELL is a resident of St. Croix, United States Virgin

Islands.

3. RALSTON I. WELSH, JR. is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff CAROLYN WELSH, is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff JENNIFER WORRELL is the mother of Plaintiffs CAROLYN WELSH and

RALSTON I. WELSH, JR.

6. Plaintiff JENNIFER WORRELL was born January 7, 1960.

7. Plaintiff CAROLYN WELSH, was born November 7, 1986.
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8. Plaintiff RALSTON I. WELSH, JR, was born June 28, 1995.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 178 Profit Hill (Harvey Project), St.

Croix, United States Virgin Islands.

10. All Plaintiffs resided at No. 178 Profit Hill (Harvey Project) at the time of Hurricane

Georges and they have continuously resided to date.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 178 Profit Hill (Harvey Project), which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery Plant:

the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton

Hill and La Reine, and suffered damages or injuries as a result of exposure during

and after Hurricane Georges to red dust and red mud blown during Hurricane

George. None of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.
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42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff JENNIFER WORRELL suffered from skin irritation and

respiratory issues.

58. Specifically, Plaintiff CAROLYN WELSH, suffered from respiratory issues.

59. Specifically, Plaintiff RALSTON I. WELSH, JR. suffered from skin irritation.
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60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.
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68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."
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75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 178 Profit Hill (Harvey Project) to this date

any time there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew
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into Plaintiffs' home at No. 178 Profit Hill (Harvey Project) and contaminated their

cistern and vegetation.

90. As a result, red dust continued to blow into No. 178 Profit Hill (Harvey Project),

caused damage to the personal and real property of Plaintiffs, who continued to

reside in the affected area, No. 178 Profit Hill (Harvey Project) and those Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,
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LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.
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102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.
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117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;
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(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under



Jennifer Worrell, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: 7 ( (11 BY:
Le ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JENNIFER WORRELL, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

NE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

JEN IFER WORRELL-

, 2017.
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VERIFICATION

I, CAROLYN WELSH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 13 day of

faix,
*WA'-Y PUBLIC

, 4 NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2017.

CAROLYN WELSH
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VERIFICATION

I, RALSTON I. WELSH, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this (7 day of

"8:411111414Mra

,k4wrizr P = I= IC
YVONNE". STANLtY

N!rry Public
St. Croi , U.S. Virgin tslands

NP -16-15
My Commission Expires February13, 2019

1

Ar

2017.

RALSTON I. WELSH, R.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MERCEDES DAVIS and DOMINGO FELIX,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MERCEDES DAVIS and DOMINGO FELIX, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MERCEDES DAVIS is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff DOMINGO FELIX is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff DOMINGO FELIX and Plaintiff MERCEDES DAVIS, were husband and

wife.

5. Plaintiff MERCEDES DAVIS, was born November 21, 1951.

6. Plaintiff DOMINGO FELIX, was born February 21, 1950.

7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 314 Clifton Hill, St. Croix, United States

Virgin Islands.
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8. All Plaintiffs resided at No. 314 Clifton Hill at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 314 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff MERCEDES DAVIS suffered from skin irritation and

respiratory issues.

56. Specifically, Plaintiff DOMINGO FELIX suffered from skin irritation and respiratory

issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 314 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 314 Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 314 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 314 Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Hefty was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA 'failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members



MERCEDES DAVIS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered ftom some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless=disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permifting-application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Roh q

VI Bar No
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MERCEDES DAVIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this /

AMP
1114-17r;`7 PUBLIC

day of

NNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019

MERCEDES DAVIS

, 2017.



MERCEDES DAVIS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

VERIFICATION

I, DOMINGO FELIX, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVO Ar V. STANLEYBLIC
rotary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

DOMI

, 2017.

-720i/LIX
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ZULMA NEREIDA RODRIGUEZ and ISMAEL
RODRIGUEZ,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ZULMA NEREIDA RODRIGUEZ and ISMAEL RODRIGUEZ, by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ZULMA NEREIDA RODRIGUEZ is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff ISMAEL RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff ZULMA NEREIDA RODRIGUEZ is the mother of ISMAEL RODRIGUEZ.

5. Plaintiff ZULMA NEREIDA RODRIGUEZ was born January 27, 1962.

6. Plaintiff ISMAEL RODRIGUEZ, was born February 2, 1983.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 44 Harvey Projects, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 44 Harvey Projects at the time of Hurricane Georges

and they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 44 Harvey Projects, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and -other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million



ZULMA NEREIDA RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff ZULMA NEREIDA RODRIGUEZ suffered from respiratory

issues and eye irritation.

56. Specifically, Plaintiff ISMAEL RODRIGUEZ suffered from eye irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 44 Harvey Projects to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 44 Harvey Projects and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 44 Harvey Projects, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 44 Harvey Projects and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear and

anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition



ZULMA NEREIDA RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.



ZULMA NEREIDA RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: (18( ( BY:
Lee 'J. Rte n, sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ISMAEL RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

PUBLIC
NNE V.
Notary Public

STANLEY

St Croix,

NP -I6-15
U.S. Virgin Islands

My Commission
Expires February

13, 2019

, 2017.

GUEZ
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VERIFICATION

I, ZULMA NEREIDA RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Ar44101.1111.11"`---  
. AN Y

ry Public
St. >' , U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 'LAS

2017.

f 4fi
keztz-L-:c

ULMA NEREIDA RODRIGUE
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MAUREEN GARCIA and PEDRO GARCIA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MAUREEN GARCIA and PEDRO GARCIA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MAUREEN GARCIA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff PEDRO GARCIA is a resident of St. Croix, United States Virgin Islands.

4. Plaintiffs MAUREEN GARCIA and PEDRO GARCIA are husband and wife.

5. Plaintiff MAUREEN GARCIA was born March 13, 1955.

6. Plaintiff PEDRO GARCIA, was born June 13, 1955.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 12 Clifton Hill, St. Croix, United States

Virgin Islands.
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8. All Plaintiffs resided at No. 12 Clifton Hill at the time of Hurricane Georges and they

have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 12 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff MAUREEN GARCIA suffered from skin irritation on the arms.

56. Specifically, Plaintiff PEDRO GARCIA suffered from skin irritation on the arms and

neck.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 12 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 12 Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 12 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 12 Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a



MAUREEN GARCIA, et. a/. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: 7 (i0 ((

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohn sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, PEDRO GARCIA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR TO

Before me this t day of

V. S A L
otary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019

, 2017.

ce,12,,CIA
PEDR 'GARCIA
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VERIFICATION

I, MAUREEN GARCIA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this [ day of

frAir
onnamo....

"Air'RY PUBLIC

ONNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February13, 201.9

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EUGENIA RENTAS and RAFAEL RENTAS
BELARDO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EUGENIA RENTAS and RAFAEL RENTAS BELARDO, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EUGENIA RENTAS is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff RAFAEL RENTAS BELARDO is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiffs EUGENIA RENTAS and RAFAEL RENTAS BELARDO are husband and

wife.

5. Plaintiff EUGENIA RENTAS was born November 15, 1922.

6. Plaintiff RAFAEL RENTAS BELARDO, was born December 16, 1926.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 82 Strawberry Hill, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 82 Strawberry Hill at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 82 Strawberry Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22, As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff EUGENIA RENTAS suffered from allergies and skin irritation.

56. Specifically, Plaintiff RAFAEL RENTAS BELARDO suffered from allergies and skin

irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 82 Strawberry Hill to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 82 Strawberry Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 82 Strawberry Hill, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 82 Strawberry Hill and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for, personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[all/ persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moo/enaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT

(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only

compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . . bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: -71(11.--2 BY:
Lee J , Esq.
VI B No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EUGENIA RENTAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

EUGENIA RENTAS

, 2017.
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VERIFICATION

I, RAFAEL RENTAS BELARDO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO.

Before me this

4
JAMOVIirakitsticifMON
r."z 11'7411N'. 1.4

Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February 13, 2019

day of

RAFAEL RENTAS BELARDO

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

OCTAVIA AGATA FREDERICK -WALKER and
ALLOY A. ALLEN, SR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs OCTAVIA AGATA FREDERICK -WALKER and ALLOY A. ALLEN, SR.,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff OCTAVIA AGATA FREDERICK -WALKER is a resident of St. Croix, United

States Virgin Islands.

3. Plaintiff ALLOY A. ALLEN, SR. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs OCTAVIA AGATA FREDERICK -WALKER is the mother of ALLOY A.

ALLEN, SR.

5. Plaintiff OCTAVIA AGATA FREDERICK -WALKER was born October 11, 1943.

6. Plaintiff ALLOY A. ALLEN, SR., was born November 3, 1976.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 420 Strawberry, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 420 Strawberry at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 420 Strawberry, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.



OCTAVIA AGATA FREDERICK -WALKER, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 420 Strawberry to this date any time there

is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 420 Strawberry and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 420 Strawberry, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 420 Strawberry and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.
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139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.



OCTAVIA AGATA FREDERICK -WALKER, et. al. v. St. Croix Alumina LLC, et al., Civil No.

VERIFIED COMPLAINT
Page 27

152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, OCTAVIA AGATA FREDERICK -WALKER, being fully sworn, state that I have

read the allegations contained in the foregoing VERIFIED COMPLAINT and know that

the facts relating to my personal situation, including my personal and property damages

are true and correct to the best of my knowledge and belief. I have given Lee J. Rohn

and Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this f day of

zArApAl.

.467. r' PUBLIC
YVar NE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-/5
My Commission

Expires February 13, 2019

Alawea, (Ai oLlfdA,
OCTAVIA AGATA FREDERICK -WALKER

2017.
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VERIFICATION

I, ALLOY A. ALLEN, SR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ALL A. ALLEN, SR.

SUBSCRIBED AND SWORN TO

Before me this day ofd\.).\\A , 2017.

JUDITH ANN SIERENS

MY COMMISSION # FI=143367
EXPIRES: August 9, 2018

Bonded Thar Notary Pubic Underwriters
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARCO A. SALDANA AND SAULO SALDANA,
JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARCO A. SALDANA and SAULO SALDANA, JR., by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARCO A. SALDANA, is a resident of Puerto Rico.

3. Plaintiff, SAULO SALDANA, JR., is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff MARCO A. SALDANA was born April 2, 1973.

5. Plaintiff SAULO SALDANA, JR. was born January 30, 1971.

6. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 33 Estate Profit, St. Croix, United

States Virgin Islands.
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7 Plaintiff SAULO SALDANA, JR. currently resides at 33 Estate Profit, St. Croix,

United States Virgin Islands.

8. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 33 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

9. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

10. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

11. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

12. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



MARCO A. SALDANA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

13. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

14. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

15. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

16. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

17. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

18. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

19. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

20. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

21. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

22. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

23. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

24. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

25. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

26. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

27. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

28. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

29. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

30. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

31. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

32. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

33. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

34. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

35. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

36. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

37. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

38. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

39. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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40. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

41. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

42. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

43. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

44. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

45. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

46. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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47. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

48. Hurricane Georges struck St. Croix on September 21, 1998.

49. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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50. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

51. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

52. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

53. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

54. Specifically, Plaintiffs SAULO SALDANA, JR. and MARCO A. SALDANA suffered

from itchy skin.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 33 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 33 Estate Profit and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 33 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 33 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.



MARCO A. SALDANA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.
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139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARCO A. SALDANA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of
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2017.

ARCO A. SALDANA
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VERIFICATION

I, SAULO SALDANA, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR TO

Before me this tC\ day of

Y PUBLIC

YV E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

SAULO SALDANA, JR.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JACQUELINE M. DELACRUZ and JONATHAN
GARCIA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JACQUELINE M. DELACRUZ and JONATHAN GARCIA, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JACQUELINE M. DELACRUZ is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff JONATHAN GARCIA, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff JACQUELINE M. DELACRUZ is the mother of Plaintiff JONATHAN

GARCIA.

5. Plaintiff JACQUELINE M. DELACRUZ was born April 13, 1983.

6. Plaintiff JONATHAN GARCIA, was born November 25, 1997.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 55 Estate Profit, St. Croix, United

States Virgin Islands.

8. All Plaintiffs currently reside at No. 228B Clifton Hill, St. Croix, United States Virgin

Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 55 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore



Jacqueline M. DelaCruz, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff JACQUELINE M. DELACRUZ suffered from skin irritation.

56. Specifically, Plaintiff JONATHAN GARCIA, suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 228B Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 228B Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 228B Clifton Hill, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 228B Clifton Hill and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henn/') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of laillpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.
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141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JONATHAN GARCIA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JONATH GARCIA

SUBSCRIBED AND SWORN TO

Before me this IU day of 3 , 2017.

NOTARY PUBLIC

ALEX BELANGER
NOTARY PUBLIC
STATE OF FLORIDA
Cam* FF9768T3
Expires 4/26/2020
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VERIFICATION

I, JACQUELINE M. DELACRUZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I day of

YVO E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires
February 13, 2019

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EUSTACE B. SYLVESTER, OLGA ROSA and
YOLANDA J. JARVIS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EUSTACE B. SYLVESTER, OLGA ROSA and YOLANDA J. JARVIS, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EUSTACE B. SYLVESTER is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff OLGA ROSA is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff YOLANDA J. JARVIS, is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiffs EUSTACE B. SYLVESTER and OLGA ROSA are the parents of

YOLANDA J. JARVIS.

6. Plaintiff EUSTACE B. SYLVESTER was born June 21, 1968.
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7 Plaintiff OLGA ROSA was born January 20, 1966.

8. Plaintiff YOLANDA J. JARVIS, was born September 28, 1987.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 129 Clifton Hill, St. Croix, United States

Virgin Islands.

10. All Plaintiffs resided at No. 129 Clifton Hill at the time of Hurricane Georges and

have continuously resided there to date.

11. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 129 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff EUSTACE B. SYLVESTER suffered from irritated eyes, itchy

skin, diarrhea, sneezing and discomfort.

58. Specifically, Plaintiff OLGA ROSA suffered from itchy eyes and skin discoloration.

59. Specifically, Plaintiff YOLANDA J. JARVIS, suffered from itchy skin.
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60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.
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68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."
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75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 129 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew
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into Plaintiffs' home at No. 129 Clifton Hill and contaminated their cistern and

vegetation.

90. As a result, red dust continued to blow into No. 129 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 129 Clifton Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry
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plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.
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97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]llpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance
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109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants



EUSTACE B. SYLVESTER et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see
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also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.



EUSTACE B. SYLVESTER et. al. v. St. Croix Alumina LLC, et al., Civil No.

VERIFIED COMPLAINT
Page 36

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
oller'

Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, YOLANDA J. JARVIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

PUBLIC_
YirNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

, 2017.
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VERIFICATION

I, OLGA ROSA, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

407041151111111M- 1////misza..-
PI I IAI N 1027

4111V4 PUBLIC
Yifir NE V. STANLEY

Notary Public
St Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

, 2017.

1..GA ROSA
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VERIFICATION

I, EUSTACE B. SYLVESTER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day o

frog 111PAMT:
Y $ E V. STANLEY

Notary Public
S Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

LIC

2017.

J/6
EUSTACE B. VESTER
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ED 

· T E S PERIOR COURT O ,HE VIRGIN IS · ANDS 

DIVISIO · OF ST CROIX 

A CY I. Rl1V1ERA 1 JQS,E E. BERRIOS and JQS, 
E. B RRIOS, JR., 

Plai1ntiffs, 
ACTION I. OR DA ' ,AGES 

V 

T. CROIX ALUMINA. L,LC, GLENCORE JURY IAL D MAND D 
I · T - . A , 10 AL A.G ALCOA, GLENCORE, LTD. 
/k/a ,CLARENDON, LTD., C TURY ALUMINUM 

COMPANY, and ST. CROIX RENAISSANCE 
GROUP LLLP, 

Defendants. 

• 

• 

P a1n 1ffs ANCY I RIVERA, JOS _ E BERRIOS and JOS - E. BE RIOS, JR., by 

and through their undersigned co, nsel, fie their Verified Compla'nt and respectfully 

rep.resent to the Court as follows: 

1. This Court has jurisdiction pu·1rsuant to 4 V.I.C § 76, et seq. 

2. Plaintiff NANCY I. RIV RA 1s a resident of St. C,ro1x, Unit·ed S ates Virg·n Islands. 

3. Plaintrff JOSE E. BERRIOS i·s a resident of St Croix, United States Vi gin Islands. 

4 Plaintiff JOSE E. BERRIOS, JR., is a resident o,f St. Croix, United States v·rgin 

Islands. 

5. Plaintiffs NANCY I. · IVERA a.nd JOSE E. B RRIOS a·re the parents of OSE E. 

B RRIOS, JR. 

6. Plaintiff NA .CY I RIV RA was born January 27, 197 4. 

7 P aintiff JOSE . B RRIOS was bor July 27, 1975· . 

. 1 ....... 
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8,. Plaintiff JOSE E.. ·E·RRIOS, JR., wa . born .· _ 'USt 6, 1: 9,94~ 

9,. At the time o,f H,urr1cane George·s ·on o,r bout Se-· · mber 20,,, 19'98, . I P · intiffs 

physically r,es1ded 1n the ·ame hous at N10. 71 Ha,rvey ProJect,. St. Cro,ix, LJ:nited 

States Virgin · 1ands. 

10. Al P1·a·n,t1ffs curr1entl~y reside at No. 78 Harvey Pro",ec r. 

11. Each 1ind1vi:dua Plaintiff wa a ,mem!ber of the .H . nry1 .cla s untill it · · ·. d'e-certifi1ed. 

As of . , p em1ber 21, 1·998,, ealch individ,ual Pla:·ntiff res1d1ed ·n p,rop·e y, cifically 

No. 71 H.arvey Pro·ec,,, wh:ich i· located irn one of th,e fo l,owin·g ix comm 1nit,ie · 

adjacent to .and downwind from tihe St. ,c ,ro,ix Alumi:n Ref1n:ery Plant: the 'Pro·, · t , 

of Harvey, C ifto,n Hill an 1d t1he, 1e:s,tates of Barren Sp t, Prrofit,, C, ifton Hi ,nd La 

Reine, and suffered damages or in.juries, a . res, lrt of .expos re during nd after, 

Hurricaine Georges t.o, red dust . ,nd, red mud bl:o,wn d·ur·ng, Hurricane G . org . . , on . 

of the ind'ividu1al Plaintiffs op, I .. 1d out of the ,cl,a · 1 

c 

12. On information an,d belief, Defendant St. Croix Alum·na, LL1C, i · a limited 'I" . b i it 

company, and is deemed. to be a citize,n o,f each state i:n wh:,ch on .. of' it . members 

is a citizen:. 

13. On in·format1on a,nd: be,l1ef, De,fend -nt Alco.a is · Penn yl an· . corporati wlth :·ts 

princip . pace of busines· 1in . · e ~ Yor'k. 

14. On informa 'ion ·nd belief, Defend nt G ncore, LTD, ·s rmited i bi 'ty company, 

and i deemed to be , ci:tizen of ch sta,t,e ·n w·h ·;c:h o,n C of "'its m mbe i - . i :, , · cit· .· - ,n. 

Henry v St. Croix Alumfn,a, LL,C, Civ. i o. 19,9, -00 ,6, in the Di ~ trict 1Co ,. rt of the Virg:in . s1t1ands1. 
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15. On 'Information and :beJ1eft, D ant G· encore AG - . · 
- ' 

aar, Swrtzerland, with1 ·ts reg·stered office in Saint He1·er J rse .. 

know its exact form of organization. 

deemed to be a citizen of Florida, Massach,usetts, P,u rto R·co .·· , e 

Ango-

• S , 

rg 

st 

18. DefendantG ·encoe,Ld.,f/k/ i_ .C __ 1endon:,Ltd~, :1 _ -_, ·s co · pa ·t ·a . _O·Y 

owned and contra ed Virgin _ -,nds A ·. m· -a. Co _ pany ( V ALCO ·. nd VIA1 CO 

20 

acquired the l .. m1·na r.e~,n,ery ·on · t. Cror . ·,· 19 . 9. V~LCO, '. o·t a. p 

lawsuit 

lnternatio,n 1

" , , ._ S _ .iss com:parny .. 

Glencore, Ltd. fl · ·a C ,ren·don Ltd. , 

to · · 
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the umina ,refinery. Glencore h.ad tor _pprove VALCO 1 most bas·c dee, 10.n ·. , 

including but not limited to1, ~ a a1rIes and benefits o.f its employees, and 

improvements at the facil . . Glencore funded a · refinery activit1e . nd regularly' 

insp cte . the facill' y. 

21. The height ·of the red. mud p·1les .,ncrea,sed while G1 enco ·e nd V ALCO o 

the refinery .. 

22. In pril 1995, VIAL.CO'~ stoc·k ·was transferred f.o, 1Defendant Ce.ntury A . m·nu · 

Company ("Century Atum1num1
') Ce·ntury Charter·ng Company _ whol y o,. ned 

subsidiary of Glencore nte·r,nation .I.. Cent,u1ry Charte.ring Company ,ch _· .n · ed i· s, 

name to Century Al,um1num, Co,mpany (1 Century A umr·n --! ') 1n ,J I ly 1t 99, . rand 

business in ,cal,ifornia. 

23. Substantial'ly a · of VIALCO1s a sets, .:nc1lud·ng the · um··na refin ry, · ~· - s _ lid by 

Defendant Century A'l1u,m.in m to Def·end nt St. c ,roi Alu.min-=,, 'L.L.,C,. (' SCA":), __ 

subsidiary of Defenda.n·t Af,coa, ,nc* (A'lco,a J) on July 24, 1995. : n th - · c . · _ it.io,n. 

Agreement for the ,· - of th ·· r,ef,1nery, Defen·d ,_nt ,G_enco,r · nterna ,io - . 

identified as VIALCrQ' ultimate par _ nt nd Alco ~.r '., c· . i,d _ nt1f1:ed, . , h - _ , irnat 

parent of SCA. 

24. As · condition of the .le, G ~ nco11 lntemation , reta'.ned I bi · . fr up to .1 . 

million for cl im", mad by Ju y 24, 2001 · ( in from spec1f1ed · nv·r . nm n 
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27. 

conditions, i.nc'luding without lim tatio.n, claims rielated to · stances migrating from 

the refinery, and the part1e .agre.ed o coop rate with regard to the ·n esti _ a ion 

and remediation. of environmenta , condition co ered by the Acq · ition 

Agreement~ 

Acq ~ n 

Agreement for the .· ale of t,he VIALC·Q: faci ity _o , C. . Ge e 

Glenco·re Ltd. and Cen.tu·ry Al 1
• 'IOU -. a·-e hereinafter - - ec e y 

Defendants. 11 

against VIALCO for1 in,ter· .aJia, 

with G encore·,-Ltd1 

.. 

28. As a term of the 2002 a' e of I h . ref , ery o C G _ nd .- • fu ,her -s .. · · · e 

a s bsequent a · , endmen· - of · he P'SA, De e _ ,nts ALCOA. 

to 

to remed , -te the ire -~, mu· p· e _. 
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29. o,efendant St. Croix Alumi1na, lLC (0 SCA"') is a, lim1,ted1 1ab1 1ity cor1po:ra,tio,n wh11c:h is, 

registered in Del ware and is d·eemed to be a c1t1ze,n1 of Delaware, Pen•n ,y vani , 

V1rg,inia, and Australia. S,CA operated t'he alum,ina refinery f,rom 19,918 to 210011 - At 

a,11 fielevant times, SCA was a, wholly-.owned, s.u,bsidiary of Defe,ndant AL,C·OA, Inc~ 

and was an "Alcoa-cori1t,rro,lled1 ent,ity. u 

30. Defendant ALCOA,, Inc.,, ("A'llcoa") fo1rmerl:y Al,umi1na Company of Amer1,ca, is ,a 

Pennsylvania corporation w,ith its p,ri1nc1p,al place of bu tness in New Yor
1

k, -nd at 

all relevant times AILCOA was the pare:nt, comp1a,ny of St. Croix A 1lumina ;nd1 I ~ ade 

environm,ental dec,ision,s co,nc-ernin,g t'he refinery as wel a, eco1no,mic and, 

budgetary decisions~ Alcoa a1nd SCA re hereinafter collective'ty "t,hle A coa 

Defend1ants." 

31. In or about 2002, the Alcoa D,efend1 

- nts ente 1red :into Purch,a e ,nd S -le 

Agreement (''PSA") for the ~ef1nery wi'th Brownfields Recovery Corporation ('' :__ C'') 

and Energy Answers of Puerto Rrco ("EAPR") and RC and EAPR ·mmediately 

transferred their interests in the refinery to St. Croix Ren ssance Gro • p (' SCRG"). 

32. SCRG has 1own,ed and/or operate,d t,h,e refinery from -002 to the presenit 

33. 

A. Th St. Cro1 

in color. Defendants' own Materi 11 Saf .. Data Sh t (' . :S S") for b uxite 

that 1t can cause irritation of the eyes, kin . nd upper resp·,ratory tr ct. 

m ' 
-



Alurr1,.11a LLC t ,a, C "' . 

red1 .· ubstance ca,lfed , a,uxite r- s, u , or .. d' mu , or red, 

ca· se severe rrritat1on ,·ot ski , ], specially whe · w . _ nd 

the , pper respira ory . ract. It a so .ad:v,ses, _ga11ns 

mud. Both, re I mu 

it 

35·. From th beginning of th. . , · m ·na · · 

• 

I n 

with co I dus . nd other particulates, outd,o rs 1 • open, --. rle · 

hrgh 

nd on th frequent oc · as1,on w·hen .~- · \ ldo er.s r th 

f 

ry 

• 
C 

to 

(j 

t 

3 7. The bauxite w -. stored · stee A.w.fra , , - S'tructu:r _ , , · ·st1
• c .s e . ts h ng '. ._ w 

the idL;a~·, c ,ifJe th _ b ux:ite, stora e S:h ~ d. n 11 • ,. 51 · ,_ . rr,, .~,, n _ 1 
. , yn I. · St Croi. 

nd d m ged the roof of the b u ite sto e · he · . h. to ed e ~· sty 1te 

to be blown out of · he . hed. 

38 Th Glen or D -i ._ nd -nts. f _ ·1e ~, to -:orrect y contra th : sto , ! , - , n coint _ n - , n 

of th - b u it while they owned nd oper ted the .. · u ·n . re , ry. Th G . n o--
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Defe·ndants ,. so failed to proper·1.y· store, conta·n and/or rem,ove the sbestos, re·d 

dust . nd/or red mud, coal dust, .'n.d other particu'lates prior· to the sale of th,e 

ref ,nery to the Alcoa Defe.nd .nts. lnste,ad Glencore left the red dust, coal dust, a.nd 

properly contain the friable., u·nenca1p·sufated .a.nd,/o.r u.n1covered asbestos that was 

there. 

39. Defendants ALC·OA and St. Croix Al!'U,miina continued to fail to correctly control, the 

storage . n,d conta.inment of 'the bauxit.e,. red mud, coal d,ust,, -nd oth.e·r particu, ate . 

40. In 1995, Defendant.s ALCOA and St ... Cro,rx Alumina estimated th1e cost of asbestos, 

rem,ova to be 1 ,in the range of .$20 mi.Ilion" and co·nti,nue,d· to fail to ,correctly co,ntro 

the storage and :containment 1of fri,abl,e, unencap,sulated a.nd/or un,covered 

asbestos .. 

41. Defendants. ALCQ,A ·· nd St. Croix Alu.mi1na added red du·st, co,al dust .and 0th.er 

particu.lates to the material,s left b·ehind by the Glencore 'Defendants and conti;nued 

to stack and store them i.n huge u1ncovered piles. 

42. The Alcoa Defendants failed to ,properly store, contain and/or rem,ove th1e 

asbestos, red dust and/or red mud·,. co,aJ dust, and other part·iculates., prior to the 

are of the refinery to SCRG. Instead. t.he A1lcoa Defend nts le·ft the red d,ust, coa: 

dust, nd other particu,lates, in uncovered pi'les on the property. In 19 -5, Alcoa 

estimated th . futur,e costs to· close th red d,ust dispo . 11 .re · . at $3. 7 to $15 mi: Ii.on 
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bout t'h · e . d _.o control dt in1a.ge·, e osion, nd dust P· ob ems fro , th _ red . ud 

the red mu . p1les1 and rec,ommended met ,. od·~ for controll.1ng release . 

5. A 198 re,port from· Ormet Corporation to G1lencore id,entified _ potent·a .ai 

pollution problem posed by b,au:xi e res1id .. e -- nd the :concern 1bout the 1b1 ··ty of the 

bauxite shed · 0 1 

._ thsta·nd stor.m cond· io'ns. 

compla.·ned .about fug!itive .dus: s from the ,ref1n.,ery. 

47. F r yea~s befo -e Georg·esJ the unco:vered red mud ,p·les often em· -·.ed I: . _i i e d s 

SCA ra ·bu ldo1zers ·av.er them. 

d p; es . . he:re I ad fso been1 n1 :mero . s .reports of 
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49. In June of 2000, SCA itself acknowl,edged that a major community concern is 

fugitive emissions from red mud dusting in weather conditions less severe than 

hurricanes. 

B. Hurricane Georges 

50. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that 

the red-mud piles and the bauxite shed could emit fugitive dusts, and that 

emissions from the refinery affected the neighboring residences, the Glencore 

Defendants and the Alcoa Defendants recklessly failed to properly prepare for 

Hurricane Georges including, but not limited to, fa.iling to secure the bauxite, red 

dust, coal dust and other particulates or remove and/or secure asbestos. 

51 . Hurricane Georges struck St. Croix on September 21, 1998. 

52. Because Defendants did not properly store and/or safegua~d the bauxite, red mud, 

coat dust, and other particulates, the winds of Hurricane Georges blew huge 

quanti.ties of red dust consisting of both red mud and bauxite and/other particulates 

into the neighboring residences. Refinery workers employed by the Alcoa 

Defendants reported seeing the winds sh,ift a.nd blow huge amounts of bauxite out 

of holes in the roof of the storage shed towards the nearby neighborhoods, and 

area residents saw red dust swirling about their properties during the storm. Later, 

Defendants also admitted that the hurricane carried bauxite and red mud from the 

piles to the adjacent neighborhoods. Witnesses could see the red-mud 1piles were 

visibly smaller after the hurricane. On information and belief, Defendants hired a 
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thi d p rty to m s re the red mud p·1es after Hurricane Georges, but ·Defenda,n1ts. 

53. P1a·nt ffs home, y rd. nd persona property ere coated in the red· dust consisting 

of both ed mud nd bauxite and other particulates from the alumina refinery , ·n·d 

· s damaged and or · ,e t- • 

5 . Specifica . . Plaintiffs ·ncurred costs of cleaning the red dust from their home 

· cl ding cleaning out the cistern. Plaintiffs , ere deprived of the u1se of thei,r :real1 

property an . th·s caused them emo,t1on,a_ distress and because . ·· e were covered 

n Defend nts, ind .strial aste. 

55,. The re· dust co s s n 0f red -~ d · nd bauxite and other particula es .blew i'nto, 

Plain ffs cis ern, t e pri'mary sou,rce of potab e water for many resid,ents ,of 

·St. Crolx, and t ,~med the ·aterred. 

56. Pan iffs so rn a1 ed,, · gested and•or , e .e physically exposed ton .mero· s toxic 

subst nces that :blew over from the .. lum,i,na re1_,1nery~ 

57. Specifically P aintiff A' ·'CY . RIVE'RA . uffered fro 1m irr· :ated eyes, ra- h _ nd sin s 

inf ect1ons to date. 

58. Speci 1cally Pfai,ntiff JOSEE. B:ERR·, o,s ". uffered from, irrit.a.ted eye., _ nd ,as'h. 

59. Specrfica ly, P ai · ,tiff JOSE E. 8,ERR .QS, JR.,. suffered from · a . h . nd irritated eye .. . 

60 P a ·ntiffs ,incurred the co,sts ,of . : -,, i g to clean the ins d' .. .· ·n·d 0 1utside of th - ho se 

co e e in red dust. 

1 P a ntiffs ha 11 to, purchase ·. ater , . . . · result of th . ir cist . r , be~ng co·n m~ nated. 
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62.. P:f,a1ntiffs cleaned the inside . · nd o.ut'sid . of the house themselves, as ·. family, 

wh,ich took S·evera·I weeks .. nd .. re· entitled to the ,reasona.bf·e value a.f thi:s cleanup. 

63. During this time of cleanu,p, a.II Plaintiffs did .not have the reaso·nable se ~ nd 

enjoyment of thei·r family home and suffe:red stress a:nd anxie,ty as a re·s.ult .. 

64. Alf of Pla1nt1ffs p·ersona items, ·su.ch as the1.r clot,he·s,. furniture, curtai'ns, etc .. 

became stain,ed ·or dam.aged by red dust. 

65. After Hurricane Georges, De:fendants continue.d to im1prope,rly store th.e ib,auxite,, 

red dust, a,nd, other particulates and a.1:1owed th.ose substa:nce.s to conti.n . e to :bt,ow 

about the i1sla,nd, and damage P.laint1iffs w'herever there .. , 1s - , strong wind or work. 

done on the red dust piles. 

66. Defendants also de.layed clean1n.g up the ;bauxite, ,red dust, and Oi'ther particulates 

and al·to:wed thos·e · ubstance , to, cont,n· e to blow , 1bout t·he island and ~· mage 

Plaintiffs 

67. When Defendants ALCOA and St. Croix Alum··n _ fina ly b gan to atte.mpt to clean 

up the substance·s from: the n.e.igh'bor,hood, .. ,., t . -· d"d so in a .neg ~· .. ' ·. nt matter which 

resulted ·n in,complete c:lean ,u.p, d.a,ma.ge to Plaintiffs.' hom,e, ppli nces, 

furnishings . ,nd clothes am.ong other ite.m -. 

68. 0efen.d .. nts hav·e fai ed to clean · nd h · - "'I-! · the Plaintiffs cisterns required -s 

resul . of the rele·ase. 

69. Pfa1n,tiffs ere forced to obta·.n ,potabl ~. water· -nd ·n,cur t·he expen e, t·,hereof. 
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70~ Alcoa and SCA reta,ined responsibt,f:ity for red mud or bauxite, rel,eases d . ,ring 

,Hurricane Georg'es, and were requ'"'red to continue post-clos,1ng remed1at1on of 

certarn a,reas of t,he a,fumtna refinery premises to, the: satisfact1,on of' the DP , R. 

71. The refinery ceased operations, in approximatel'y 2002 

72. Upon information, in 2001 the Alcoa Defendants sought ,1'ndemni ,cation from the 

Glencore Defendants, pursuant to the Acquis,it1on Agreement between Alcoa .· nd 

73. In January 2003, SC,A e-ntered i,nto a consen1t orde,r with 

releases from the 1red mud piles that occ,urred in 2002 nd to co,nstnict contro . 

system to prevent or m1ni:mize future release from th,e red mud piles into the 

environment. 

7 4. Defendant SCRG ha , also: granted uop- R, SCA ,_ :nd VIAL CO . ,nd the con:tractors, 

subcontractors, ,and other agen1ts of DP:NR, SCA and/or 'VIALC'O' ,cce,ss to, th . 

Alumina Facility :reasona1bly neces,sary to effect,uate · niy , , ,nd I re,med,·ation: o,f the 

red mud piles and, :red mud releases, wh1ich ,ma,y be ( ) ordered court, (b) 

ordered and/or approved b DPNR, or (c) agreed to b DP · R ,. nd SCA . · 1nd/o,r 

VIALCO." 

75. Upon information Defend .nt ALCOA faile,d to prope '1 disclose to ,SCR,G ~. 

hazardous substances a1nd p,articu ates at the refinery .-. , ,d co,nceal -.d the . , ,me 

and, further, went in ,after th.,e . le , nd . estabilized the red ,mud pil,e .,. 
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76. n add.tion ALCOA repres nted that it as abat·ng a asbestos t the refinery a -

the t·m _ of the sale to SCRG. 

77. n reality they failed to do so and fai led to discl set · to SC G. 

7 -. At the time 1t failed to do o 1t ne the rel as f n b e as es as hrougho _ t : : _ p ant 

blowing 11nto the· P :a._ntiffs • 1homes nd being inha ·ed by P a nt . _ s. 

791
• T e Al'co Defendan s further· co- cea_ed from P ; ·n iffsl the t - e ex .en of ., e o 101C 

substa ces the to,x1c·1ty of the s . s·lances a -- misrepresente 

ther ere no dangerous ·conditions ors,_ bstan , e· . a t e refi ·· -- - o _-

were being exposed. 

81 _ SCRG attempted to con ea , e fac · i , had friab 'e asbes o - ~ e p· an _ and , eft l~t 

there for yea , . 

01 

remo e the asb·es ·as ffiom the, re , -ery .. 

cond"tion for, _ t _· -_ st 10 y,ears but Pla-ntiffs ha.d no . ay of kno ,t,ng or· : ·s _ . 
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sbestos in discovery in the Bennington v. SCRG matter 1nd1cat1ng, that 

t.1nencap,sulated astt>estos fibers were permitted to :hang and b'low -bout freely. 

85. Upon 1nforrnat1on SCRG hid the fact that it had friab,fe asbestos not only from the 

Pla·1nt1ffs b:ut also from De,,pa:rtment of Natu1ra Resources (DP R) and 

~,,nv.1ron1mental Protection Agency (EPA) and 1n fact, ma,de false, reports concerni1ng1 

the same. 

,86. SCRG did nothing to remove that asbestos for some thre,e (3) years. 

87'. As a result deadly asbesto _, blew about the, neighborhoods near the refinery for at 

feast ten ( 10) yea,rs causing Pla1n1tiffs to inh,ale asbestos an,d ot:h,erw,se be ex,posed 

to asbestos. 

88. The ,red dust has co,nt1nu'ed to b,e allowed to lay accumulated: in eno1rm:ous :piles on 

the SCRG property and to, blow into, No. 78 Harvey Project to, thi date a:ny time 

there is a stro,ng wind or the ,red dust p·re are, worked on. 

89. In or about 201!4, SCRG bega.n efforts to 1na ly contain t,he red dust piles, b,ut did 

so in a neg ig.ent and 1m,prop:er mann r to include} but not li:mi,ted to, fai:, in _ to 

properly ma1ntain1 the mo,isture. ·Of the du·st such that it vi1rtually on a d ,ily ba ·. i . 1blew 

·nto Plaintiffs'' home at No. 78 Harvey Pro,ject and co,n:taminated their cistern nd 

vegetation. 

90. As a result, red' dust ,continued to blow into o. 78 Harvey Project, ,caused d ,,m _ g·e 

to the personal an.d1 re·al p~operty of Plai'n,tiffs, whro continued to reside, ·n1 the 

affected, , ea1, ,N,o. 78 H rv1ey Project and th,o e Plaintiffs continue,d to ·nh le 
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D·efendants'· industrial waste. P.laintiffs lso suffered from emotional distress .and 

, nxiety' as res,ult of da,mag.e to their real property and, dwelt ing and a a result of 

persona physical 1inJury by exposure to the releas,ed 1n,dustria waste, 1nc'lud n·g 

.bauxite. 

91 . As a result of Defen1dants' conduct before, d.:ur,ng and after Hurri,cane George _, 

and con,tinuIng to date, Pla1ntrffs suffered and continue to suffer physica ·njurie -, 

m,ed.1cal expenses, damage to their real property and person . pos,sessio·ns .. 

m.ent.a anguish, p,ain and suffe,r1ng and loss of ·e·njoyme,n·t of J,ife a prope·ns~ty for 

additiona, medical 11.lne·ss,, a, reasonabl'e fear of ,contracting i. ness ,,.n the future a , 

of which are exp·ected to continue ·nto tih,e foreseeab e fut,ure. 

92. To this date,, Defendants are con.t1nu,ing t.o ;expose p1:a·nt1ffs to red d , t, ba · .ixite, 

asbestos and o·ther particulates ,nd toxic sub,stances . . Defe,nda.nts' co1nduct ·s , so 

continuing to prevent Plai'nt1ffs from f ,ee· ,enjoying their property . 

• 

93. In 1999i, local residents and wo1rkers filed a. clas.s action (,UH , . ') ,against I the. 

Defe,nd.ants in this case ex,cept SCRG 1n a case styled H nry v St. Croix .Alumina, 

LtC, Civ. No. 1999-0036, in t,h,e, Distri,ct Court of the Vi·rgi,n . .land The H n 

praint,ffs sought compens,atory and punlt:ive damage,s for personal i,n1juries ·_ n,d 

property damage su,sta ned from ex·pos re to toxic material.s from the refinery, 

including bau,xite, red ,mud, _ nd other particu ates,, duri,n,g and .after H,urricane 

Georges. 
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94. n .. ddition to damages for personal inJuries and pro,perty damages. the H'en'ry 

pla.intiffs also soug.ht an inJu·nction requiring t.he. defendants to1 (a,) stop . . ct1v1tr -· 

that allow the re·fease of pollutants, (b) remove the 1pi,les of red dust, coa · dust, nd, 

oth·er particulates from the island, and (c), refra1n1 from, a lowing a1d1 substance , 

from reaccum 1ulating on the island. 

95. The in1.t1 J, class 1n Henry wa,s defined as 

[.- ]I rnd:1v1d als who, as of Septem.b·er 21', 1998, [the date of 
1H·urrica,n,e 1Georg,e ]. .resided,, worked, and/or ,owned 
property located in the follow,1ng six com:m,uni.ties adjacen,t to 
and .downwind ·from t'h:e St. Croix Alumina Refinery Plant
the projects of H'arvey a,nd Cl11fton, ,H.tJ a.nd th,e esta e:s of 
·Ba.rren Spot, 'P·rofit, Clifton Hill = nd La Reine who, d·ue to 
D·e.fendants' conduct with regard to the containment nd 
storag·e ·of red d·ust co,ntain11n:Q: bauxite, an,d red mud, suffered 
damages and/or inju.ries a · .a resu,lt of e~po:s . re d , rin ~. n 
after Hurricane Georges. to re,d dust and red mud blown 
d,uring H1urricane G·eorges. 

96. Pl .,,nt1ffs herein .are former mem1bers of th,e o·rigin cl · s ·n1 Henry in that, a~ of 

Septembe.r 21,. 1·99·.8, they either resided _ n'd/or w·. r,ked ndlor own,ed .pro1perty 

and continue to1 suffer da:mages ~ ndlor ·nj ries. _ . · ,result of expos re to red d . st, 

red mud, and other particutates ,during an,d a,fter H , rricane Georges. 

98. n 2004, SCRG filed ~ s,eparate suit . g.,ai,nst Alcoa fo,r fraud, ·breach of contract, 
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99. In, 2006, the Henry court ruled that the clas would, only rema,in ce,rtified for the 

liability stage of trial , and then the class would be d.ecert1f.1ed for the ,d mages 

stage. 

100. About two ye·ars later, on June 3, 2008, the Henry court ,decertif1ed1 the o,rigina 

cl1ass and certified a new class of "[aJI., person.s, who c ,en _ ,y res,ide, work, an·d/or 

own, property i·n1 the projects of Harvey and :Clifton Hil and the esta,tes o;f · -a.rren 

Spot, Profit, Cl'1fton H, I, and La Reine .. .. " Also, the. Henry court ruled that the ne . 

,clas.s was, c.ertified: "only insofar as t'hey seek cleanup, a,batement ,o,r remo .al of th.e 

substances c _ rently present on the refinery property." Th,e Henry court -lso 

appointed the representatives of the former class, to repres nt the ne . class. The 

Court ruled that 1t wou:ld Aot h.ear .,nd1ividual dama:ge clai,m·s. on a clas.s basts,. 

Plainti.ffs then timely flied their ind.1vidual cla·ims. 

101. Plaintiffs re.peat and re-allege each llegatro,:n of Paragraph 1-100 -s if set forth 

·here.in verbatim,. 

102. The action of each Defendant .co,nstitutes ma·ntai1ning an abnorma ly d -.. ng ~ rous 

condition. 

103. The St. Croix Alumina ref11nery i.s located 1n a known hurri,cane .zone at the h·ead of 

the Kraus, Lagoo 1n Channel at Port Alucroix,. wh·ch leads to the C.a,ribbean Sea. 

The natural reso.urce of the, Vj 1rgi.n -sland -· ar p,articu1larty · . -n,sitive ~-nd precio ,s. 

104. Res1d ntiaf: co,mmu,n,itie - -,re -, fso located just no,rth of the refinery .. 
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1111 Spec1fi lly, the ongoing relea e of harmful dusts, including ba xite, red mu ·, co I 

ust, sbestos, nd other particulate , frQm the, alum n re -,nery u,nre son -b Y 

threatens, nd inte,rferes with, the public rights to safety, h -1th, peace, com,fo,rt, n,d 

th _ nJoyment of priva,te land' nd public natural resource 

112. The action of Defendants violated the statutes of the Virgin sland · (in:cludi'ng, bu1t 

not imited' to, 12 V.I.R. & R. 204·,20(d) & (e), § 204-25( ·)(2) & (3), , 204-25(c), 

nd § 204-27( )) and constitutes nuisance per se. 

11, 3. Plaintiffs r - entitled to damages a re ult. th reof. 

11 -. Plaintiffs repeat aAd re alJ.ege each allegati.on of P _ragraph -_, 1-113 a- f e forth, 

herein verbatim. 

115. Defendants' .actions. con, titute a private nu,1sanc·e and/or a trespassw 

116. Defendants· release o massive q , antit1es o bau1xi e, red m1ud, . -bestos, and other 

particulates has s a1ned, clogged, and othefWise d, 'maged Plaint·iffs'· home nd 

yard. 

117. Defend n s.'', elease· of mass·ve ,quantities ·Of b1auxite, red 1mud, as.bestos, . nd oth,er 

particulates. , a exposed P aintiffs' bodie to toxic and/or ir i at1ng dust.s. 

11 . By so doing: Defendants have wrongf:u ly nd unrea -on · b·ly ·nterfe ed. with 

Plaintiffs' p . , ate · -e -· nd -- nJoyment of their :h,ome and p,roperty. As , res .. ft, 

• n. 

C 
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11. 9. P,laintiffs repeat and re-affege each allegat1'on of P'arag1raphs 1 118 s if set forth 

herein verbatim. 

120., Defendants'' negligently attem.pted to abate the· nuI ance of the baux1ite and/or red 

mud deposited iA Pla1nt1ffs' n,ei,ghborhood, such that Defendants caused additio1n,al 

daimage to Plaintiffs' bodies, real property, and perso,nal pro.perty. 

121. For some time after Hu·rricane Georges hit St. Croix., SCA and Al.coa faif,ed to, cl1e n 

up, the bauxite, red mud, and other particu ate,s from both the a ,umina refinery nd 

the nea.rby neighborhoods. This failure, allowed toxic and ·rntat1ng d:usts to, b ow 

about Plaintiffs' neig'hborhood and: d.amage, Plarntiffs, ,nd their property~ 

122. ventually, SCA and A.lcoa admitted they were respon·sib,le fo,r the bauxite, red 

mud and other partrculates that had! inundated the Pfai.nt11ffs, and t.1heir prope·rty nd 

vo,funtarily und1ertook the, effort to clean up the bauxite, red mud,, _nd other 

particulates from Plaintiffs' neig.hborhoo·d'. 

123. Defendants SCA and Alcoa negl19:e,ntly ·nd ·mproperly used h gh-pressure wate·r 

prayers on Plaintiffs' p,roperty, which da,maged' Pl,a·ntiffs' home,. yard , cistern , and, 

other property~ 

124. Defendants SCA and Alcoa impro,perly an,d/or ·nadequately used cl ,an1ng agents, 

on Pla1nt1ffs' p1roperty, which damaged Plaintiffs·' hom.e, yard, cistern., nd other 

1
property·. 

125. Defend nts S-CA nd Alcoa failed to thoroughly remove . the d,eposits of· ba, 1xit1e 

nd/or red m-u'd o,r other particulates t·rom Plaintiffs' ho:me, yard, ,cister,n,, -nd other 
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property, which caused further damage to ,such p~operty nd, further exposed 

Plaintiffs to the tox·c an,d irritating dusts. 

26. As , result, Plaintiffs have suffered damages ·· s ·l'leged, herein. 

11.27. Pl,a1nt1ffs repeat and: re-allege each allegatio,n, of Paragra1ph1s 11 126 as i1f set forth 

he·re ,n, ve:rbati,m. 

128. The act1on,s of Defendants con,stitute the intentiona, in.fiction of 1emotio · a ,d~st,ress 

on Plaintiffs 

129. For m,any ye,ars before, H1urricane Georg ·. hrt St., CroixJ Defend nts kne , . ~.nd 

understood: that ex.posu1re :o '.baux,ite and red: mud .· sbestos nd ,other particulates 

present:ed serio s risks ,· o the health and property of tho,u:s . nd · of S . Croi,x 

residents Defendants al:so u1nd,erstood that t,h1e em1,ss 1ion . po,sed ,seri,ous th eats 

to the local e 1nvironment .nd natura resources. 

130. Lo,ng before Hurricane Geo,rges, .Defendants knew that w,n,d, r- in .· ndlor flooding, 

nd o,th,er phys.ica d,isturibance . could r,eleas - bauxi e, red mud . .. bestos . nd 

other particulates fro,m the a umina refinery irnto, Piai,ntiffs' n,eighborhood. 

131. For d'eca·de, • Defend,ants have understood that St. Cro,ix is · hurricane-pro1ne ar -- .. 

nd that loca residents rely on c1istems ,. ·· their pr.imary source of drink ng wa ~er. 

132'. Since ,at :least 2'006,, Defendant SCRG al,s,o knew that 1d.; ngerous. fri:able __ , . b,estos 

· as present a the refinery , . nd could be, blow,n by w·nd . into Plaintiffs' 

neighborhood a . wel. s, the, red miUd' . nd related particulates. 
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133. Despite th,s knowl1edge, Defendants' kno,wingJ'y n,d tntentio1nally failed to, take 

precautions to prevent bauxite, red· mud, asbesto,s and oth,er particulates from 

blowing into Plaintiffs' nei'ghborhood. 

11 34. Farthermore, after Hurrica,ne, Georges, :Defendants SCA, and Alcoa de,layed the 

clean-up a,nd, failed to properly remove the bauxite and red mud from Pla1intiffs' 

cistern and' property, even thoug,h they knew that hurrica,ne, v1ct1ms had ,im1ted 

ac ess to clean drinking water. 

'135. After Defendants permitted Plain.tiffs to be e,xposed to bauxite, red 1mud, asbesto1s 

a,nd other part,iculates emissions f:rom th,e, .· um11,na refinery, Defendants' 

purposefutly c-on,cealed ,and/or misrepresented the health risks ssociated with, 

exposure to th,e 1em1ssions f'ro,m Pl'aint1ffs. 

11 36. Years after learning th:at e,missrons from the al, -,mina refinery p1res nted ,high risk 

of senou,s ,·,nJury to Pl Jntiffs. , nd the natul".a' reso,urces of th,e Virgin Island , 

Defendants co,ntin,ue to al'l1ow bauxite,, red mud, asbestos and ,other, p,articulate to 

blow into .Pfa1,ntiffs'' ne1g:hborhood and ca · se si:g,nificant h rm to1 Plaintiffs' minds, 

bodies, and pro,perty. 

137. Defendants (1) . cted intentionaff:,y or 1rec , e ,ly; (2) ,engaged 1n, extrem . nd 

outrageo,U'S con,du,ct that ,exceed a 'I bo,u,nds o,f decenc,y s ch that it ·s regarded . s 

trocious and utt1erly into1 erable in ,ctvi ized s _ · -" t, ; ~ _nd1 (3) ; : aused the p,_ in:tiffs 
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1 ~ 8. As a . suit of Defendants,' o:utrageous , nd callous disregard for the 'health,, sa,fety., 

we:11-being . ,nd1 property o,f Plaintiffs, Plaintiffs have suffered damages as alleged1 

ere:in, including severe ,emot1ona,I distress and physical 1lments resulting from 

such 1distress. 

139. Plaiintiiffs repea nd: r:e allege each · legation of Paragrap,hs 1-138 as if ,set forth 

herein verbatim .. - -

140. n the · l'ternativ,e to 1n1tentio1nal, inflictJon, of emotiona I distress, the, ,actio,n,s of 

Defe,ndants constitute the negligent ,infliction of emotional1 dist,ress,. D'e:fe .dant 

owed th P,fain iffs duty of care to ensure that the pla,·n ,1ff did not suffer f~om 

senous emoti,o a d1stressl which duty arose1 by operating , . ,; abnorma ly 

hazardous condition, through the commo law, ,and throug.h statutory -_ nd 

regur atory o'bligations to prev,ent ,hazardo, · s m,aten _ : from es,cap1ng from :i1ts faci :ity; 

(2) Defendants breac,hed its duty; nd (3) , __ 

Defendants· b,reac:h, P a·ntiffs suffered a serio,,us ,emotio · .. _ 1nJury. 

141 . As a res,u1tJ Plaintiffs have, been damaged a - alleged, here1:n 

142. P aintrffs repea , and re-a lege e _ ch allegation of Pa.ragraphs, 1-141 a,s, if set forth 

here·n ver,bat,m. 

143. The actions of D1efen,dants constitu1te . eg 1gen,ce that d _ maged P11a·ntiffs. 
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144. s.efore 'H1urricane Georges. Defend nt Glencore owned and operated the a u.mina 

refin:ery. 

145. Glencore failed to secure a:nd/or properly store or maintain bauxite and'/or red mud 

and/or asbestos and other pa·rt1culates. Glencore al·so continued to· supply 1baux1·te 

to the successi1v·e owners, and/o,r operators of the refinery without adequatel.y 

warning and/or ensuring that those successors properly stored' and/or maintai·ned 

the bauxite. and/or red mud and or removed the asbesto.s and1 other particulates. 

146. Glencore's conduct fell bel10W' th.e st.andard o,f care· of a reasonable property· ow er 

and/or operator 1n similar clrcumstan,ces. 

147. Glencore k.ne·w and,/or s.hou.ld :have known that its failu.re to secure. the· bauxite · nd 

red mud and reJated particu;fates .at the a:lumina refinery and remove the asbe·stos 

wo:uf·d allow these· dangerous and irritating mate·rials to, bl1ow freely into Plaintiffs' 

.neigh.borhoods and harm Plaintiffs' and. their .p.ro,perties. 

148. Glencore,s. failu~e to, s·ecure the bauxite ,nd red mud, asbestos. _ ,nd related 

particulates at the Jumin·a re·flnery caused th·e toxic .a,nd ~rritating1 dusts. to blow into 

nea·rby neigh1bo·rhoods and d .m . · Plai:ntiffs nd their· prope,rti -s. 

149·. Before and' after Hurri'cane Georges, Alcoa nd SCA ow.ned, and/or operated the 

alumina re·fin·ery and failed to a.dequately secure the bauxite and red mud . nd 

ref ated part1culate.s. on the pre:mises. or to remove the .a.sbestos. 

150. Alcoa and SCA's conduct fell belo·w the s.tanda.rd ·Of care of . ,re _ sona·bte property 

owner nd/o·r operator ·n1 si·m,ilar circ,u.mstan.ce · . 
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157. S1CRG owned and/or operated1 th,e alumina refin.ery. 

158. SC'RG failed to properl,Y store and,/or secure bauxite, red mud, related particulate.s 

nd sbestos on th,e premises. 

11 59 s.CRG ,knew a.n.d/or shou,fd :have, known that its fa1lu,re to secure: th.ese dangerou_ 

m1atenals would allow them to blow· freely into Plai 1nt1ffs' neighbo·fh,ood and harm 

:Plaintiffs and their :property. 

160. SCRG's fa11lure to properiy secu1re,, store and/or maintain th1e ba,ux1te, red mu,d, 

related particulates, and asbestos at the a:lu:mi::na refinery .a' lo,wed th.ese materi.als 

to blow into the n1earby areas and harm P·laintiffs and their pro··perty 

161. Defendants' negligence. caused 'both· ,physical pers,onal 1nJury nd real -nd - - -

perso·nal property dam.ag,e th,at also ,fiesulted 1,n emotional d.istress and anxiety. 

16·2. Plaintiffs also ·specifically aJJege that they are en1t1tled. to re.cover .· 'nd,er a·anks -nd 

th·e Restatement (Secon,d) of Torts: ( - ) for bodi.ly· h1arm; nd (b) for emoti,onal. 

distress, without an,y pro,of ,of pecun,i1ary loss. Se,e RESTATEMENT (SECOND) ,OF 

TOR s ·§· 905 (1979); see also Moole·naar v. Atlas Motor Inns, ln·c. , 616 F 2d 8·7,, 90 

(3d Ci,r. 1980). 1-Bodil'Y harm i,s any imp·airm,ent of the physical c,on.dition of the body, 

including illnes.s or ph,y.sical pain·. It . requently causes the har:ms described i.n 

Comments C' to e. It is not ,essential: to a cause of _ ction that pecun,iary loss resu,lt. 

Furthermore, da,mage·s can be awarde·d1 a ,tho h there is no ·1mpairm · nt o·f bodily 

function .nd., in so.me. situations, even tho. -, h the defendant' = ct ·s benef1cia .. " 

See .id. ,at cmt. -. 
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·11 63. The genera1J rule i'S that if an actor's, negligent conduct cau · · · bodily h , rm he is 

also 1a:b:l'e for the emotion _ . disturbance resul1t1ng fro,m th;e bodil1y harm, -.·· . further 

bodil,y harm ,resu.l1t1ng from the emotiona d.rstu.rb,ance~ See RESTATEMENT (SECOND1
) 

OF T ,ORTS § 456 (1965). The· ruJe is 'not l1m1ted to emotiona d!isturbance resul ,in .· 

from, the, bodily harm itself, but lso inclu,de such disturba.nce resulting from the 

cond1uct ot· the actor "1 See 1d. cmt. e,. 

164.. Under Restatement ·§ '905, comment b,, . ,s an. e:1:ement of d mages. for tort, 1 

plaintiff can lso recover for nxi:ety- in,dependent of ,phys1ca inJury · if th11s i_ the 

expectable result of the defendants tort1ous act or if the d'efend -nt intended that 

result. See If, ustrat1ons 6 ,nd 7., n accordance· with the rule stated rn § 501, th·e 

extent of ·liabrhty for this sort of emotion, I distress ,s increase,d ,f the actor'1s co,nduct 

1s reckless rather than merely negli:g·ent. S e I llustrat10,n 8. n s01me ·· -se, fear 

a.nd anxiety lone ,re a .sufficient ib. s,is ·for the act10,n, -~ wh,en th.e defe:nd _ nt has 

assaulted th.e p,la1ntiff or tre,sp,assed on her prop,erty. Se,e I us:trat1ons 7 ,nd 9. 

See, e.g., .Moolenaar, 6116 F.21d at 90. 

165. Moreover,, 1Restate.m.e,n,t § 93.9 ex,p,ressly uthorizes recovery for 'discomfort nd 

annoyancen for actions in whic'h that pe·rso.n's 
1
pro,perty has been injured but niot 

totally destroyed without phy.sicaf injury. See RESTAT,EMENT (SECOND) TORT'S§ 939 

( 1
1 

979). "Discomfort and nnoy,an,ce to -n occupant of the land and to th memb . rs 

of the hous hold re distinct round of compensation for wh'ch in rd1n ry a e 
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the person in possession 1s allowed to recover in addition to the h rm to .his 

proprietary interests." See 1d cmt. on subsection 1 . 

'166. Additionally, courts interpreting, Restatement§§ 905 and 939 have concl'uded that 

claims for nuisance and property d,amage are also sufficient to support a claim for 

mental-anguish-personal-inJury damages, even in, the absence, of physica injury 

when they result in pecuniary loss 0 1r when the tortfeasor ,enga,ges in reckless 

conduct~ For example,, in Nnadili v. Che,vron U.S.A. Inc., 435 F. Supp. 2d. 93 

(O1.D·.C. 2008), the plaintiffs alleged that ga sp,111,ed from 1Chevron station nd 

"Pl1aintiffs further allege that, th,e gasoline subsequently migra ~ed into th · Riggs 

Park neighborhood, contam;inating the _ 1r~ s01, nd groundwater of th - propert,e, 

c,urrently ,or 'formerly own,ed o,r occupied by· plain,t1ffs_'' See id'. at ,9, ·_ ~ Che,vron 

.moved fo.,r sum,mary judgmen1t on: cia·m for recovery o,f 1emotional! distress'' 

becau · e 'there was no proof of physica i.nj ry or ,p,h,ys1caJ end .. ngerment. S' ~ e id. 

The cou1n, rel'yin:g on§§, 905 and 939, determined th,ese, sectio.ns . ·lowed, under 

the, facts of the ca e, for the re.covery O'f menta1 ngu 1ish in the ·~1b1sence of bodily 

injury, under pla.intiff's theories of trespass, nuisance, __ nd neg igence. See id.; see 

also Fren,ch v. Ralph E. Moore, Inc., 203 Mont. 327, ·661 P'.2d 844, 847-48 (Mo,nt. 

198 ) (hold'ing damages fo,r mental nguish re,coverable for trespass,, n . 1: ·. .nee, 

an;d negl,1gen1ce claims aris1ing out of ·· olin -, discharge from USTs). 

167'. In Korno,ff v. King . rg Cotto1n' Oil Co. ( 195~5), 45 ,c ,.2d 265,, 28,8, P.2d 507, the 

plain·tiffs brought an . ction for nui . , .. nee , nd tres,pa: -·· .. for damages s,u, .ta:',ned 
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a.lso entitled to recover for personal discomfort, nnoyance, nervous d:1stress an.d 

mental anguish because,: (1) the Refinery acted with reckless disreg -rd for the 

h·ealth and safety of its neighbors such, that the recovery of· these types of damages 

1s uthorized by the Restatement; (2) Plaintiffs suffered other pecu,n1ary losses, 

including property damage to their homes and the contam1nat1on of their cisterns; 

(3J the type of torts at issue here are sufficiently like trespass and the 111 ~strations 

to § 905 to warrant th,ese remedies even, if Pl,aintiffs weren t physically inj-_red; a·nd 

(4) Plaintiffs ,are entitled to recover for their 'discomfort and annoyance.··, und,er 

Restatem.e'nt § 9,39 becau1se the Defend nts,' damaged or rui _ed thei: prope.rty,, 

,-;egardless ,of· w,h,eth·e,r the P.laintiffs, rec-over· in nu.i ance,, neg igence,, trespass,, o,r 

ny other theory of liability·. 

170. p·fafntiffs are 11s0 entitf.ed: to punitive dama·ge . The .Oefenda.nts knew that 

esca,ping red m1ud nd baux,ite p1resen,ted healt.h risks to, t:he · uriiounding 

neighborhoods, but· consciously ~ nd wi1th reck,l1ess indiffe·re,nce took no reasonabl,e 

steps to prote,ct the, s,urroun,.ding neighbor1hoods. 

171. There were eve.n cells of red mud when 1Hurricane Georges hi.t; · 111 
, ere .a,bo,ve 50 

feet· the taf,lest a · about 120 feet. Alcoa' 'Management Standard _, and 

Guideline1 'fo,r handfi,ng re,d mud states th.at. 0 Dust 'from the r:e.s1due c ~·n effect. 

neig,hbors .nd vegetation ... b·auxite re,s1due deposits have been1 assessed _,. 

m JOr potent1a , envi.ro,.n.mental Fab1·:11ty for th .- compan.y."' ·rhe ce, s w re visibly 

ma Jer after, the h _rricaln,e. 
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172. Before Hurricane Georges, Vl·CZM conducted f1·e,ld inspection of the R 1nery and 

found that the ,branches of v,egetation were stained red and sow re the white shart, 

faces, and ,arms, of the sta'ff, "indicating the p,resen:ce of [red dust] 1n the air. 0 The 

Title V pe.rmitting-application documents admitted that red-mud pif s cou1ld be 

covered or treated with chemicals to prevent win.d erosion and to, reduce t·ugitiv.e 

emiss1ons.-a,nd. despite complaints from neighbors about red d;u·st the -., ·. · '. · 

took no steps to contain emissions. 

173,. Plant. personnel w'ho h,and.led bauxite and ba,uxite residu were issued1 safety 

eq,uipment that included respirators, dust masks., face sh1e ds., and. cover gear. 

Black admitted that full respirators---,net Just dust ,masks were requ'·red in 

potential h.rgh,·d'ust areas. Desp,1te thi ,. Mr·. ~ lack. 1n his, capacity - a,n 

,environmenta,1 manage.r for the Re I e , admitted he never tao,k ·nto acc,ount the 

safety and protections of the s,urrounding residents in consideri.ng how, to store 

bauxi,te, or th,e bauxite, residue. 

174. ,fn, another l1tigati'on, SCA and Alcoa filed a L Statement of ,Un.d·sputed Facts,. in 

Case No. 2004/67.. They admitted that, umuch of the current ba.uxite 'residue 

disposal area 'I'S U'ncovered" and · -hould be stabi ized" . nd pre ents ,n 

enviro,nmentaf .hazard for a num:ber of rea,sons,, included th:at the co:ntain1ment , rea 

"no .ong r reflected any c-onta·nment.' T;hey ad'm.,itted that th/a, the poor co,nd1,ti,on 

and lack .o,f containme,nt wa 'o,pen -.nd ob,vliou . ~" -,:. ·· -, ... _ 1-- , .. adm1itted the ,e ,, er 
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·elevated levels. of poisons. _n. the grou,nd water ,,ncluding rs.-e. ic,. selenium and 

lead . along with ,e1fevated pH levels. 

11 75. The· Refinery had1 prior kn1owledge about its dangero,us industria · ast:e es·caprng. 

Mr.. B.lack admitted they :knew about complaints from n.eighbors ab·out red-mud 

dusting and! drinking-water contamination. Mr. Ped·ersen admitted he· knew 

generally abo·ut. complai1nts that f:ug·t1ve emissions were making people 1n the. 

surroun'd;ing' neighborhoods sick 'r. -- 'lack adm·tted the Refinery used a ty,pe of 

bauxite· that ,as particularly susceptibl'e to ,d1usting.. lnterna_ d1ocuments sho·w that 

the .bauxite-storage facility was. inadequa·tely constructed to w11thstand ·storms-

portions of the roof had pre.viou.sly blown o·ff in Hu,rricanes Hugo,. Marilyn, and. dr·d 

so .again i.n ·Georges .. (This ca.used problems even: before Georges s Orr ng b,oth dry 

and, wet bauxit,e be.ca.urse 25°/o of the bauxite-storage-bui d ng roof s missi'ng 

and there's n,o structural siding.) lnterna,I do,cume -ts admitted that the entire 

structure sho.uld have been enc:IOrsed to ha:ndle uparti1CUlarly the dusty bauxites _" 

but .Mr. Brlac.k isnt aware of _ ny efforts. to fully e·nclose the: building,. ,excep1t for . sinrg 

plastic curta.i:ns. )JI 

176. The Re. 1.· ery's, officials. knew hurrricanes. w.ere a prob 1lrem and Mr. - lack was one of 

the ·Officials respons.ible for prepa1rin·g for them. ·De.sp·ite this, Mr. _ · a.ck to.ok nor 

steps to prevent ba,ux.,ite from being, blown around the is -__ nds. The Re -,n ry neve·r 

took ~ ny steps to 1prevent the red mud from escaping during a hurrica · . 

Docu en·ts show · - tack falsely justified the Refinery·' faiJur - to prep.are the shed 
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to OPN · by claimi·ng the· bauxite-storage bu1td·ng was, ''·built to. withstand 

hurr1canes. 0 In, fact the bauxite w s stored 1n an open: A ... fram .and: with only pla _tic 

curtains on 1t. Mr. Pedersen, the official in charge of the whole Refinery, w-sn·t 

aw·are of' any extra precautions taken to protect neighbors 1n the arc:.a' in t1he· ,ev.ent 

of a hurricane. Mr. lack admitted the Refinery failed to take any steps to secure· 

the red ,m·ud nd bau,xite. 

17'7. 'Refinery· ,emp,loyees witnessed the bauxite leaving the sto.rag[e shed duri·ng the 

storm through a hole in the roof. The facility was cited by D -p, because "a 

substa.nce described ,a r:ed mud contaminated .n,umerous propertr,es 1n:·clud.ing 

·cisterns d;,uring the hurnca.ne·." The Ref1nery''s inv·e·stigation re ·. ealed h:ome,s with 

A·what looked like bauxite on the w.alls~" The R.e. 1nery reckle,ssly· f ., ·e · · to · est or 

rnea.sure to determine th -: amount. of bauxtte .. nd red mud that es aped the 

Refinery durin,g the hurricane .. 

178. o,ep ·found that the R,efinery fai.led to ake a.ny pr · caution ry m · · sures to pre,ve:nt 

bauxite fro·m; escaping. T·his pr-ompte,d the .R·efi'nery to· :buy .· pproximately $50,000 

orth of tarps to cover the b1au1xite· i'n th.e 1event of n.other sto,rm, but lt didn't tak.e 

any steps to1 secure. the red mud. The R·efinery covered the bau.xite with tarp the· 

next ti1me ·. hurricane thre.atened. 

179. In prior lawsuits S,CRG le.arned in or about 2006 th,at its property contain,e,d friable 

- be,stos . · well as red mud, bauxite . nd other toxic .. aste. 
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180. Despite this knowledge,, SCR.G took no measures, to remove or contained, tho, e 

hazardous ch,em,cals. 

181. SCRG knew that those su.bstances repeatedly bl,ew r:nto Plaintiffs home b·ut fail,ed 

to warn Plaintiffs or attempt to, contain the substances. 

182'. The actions of Defendants were and are so callous and do;ne with S'Uch extreme 

indifference to the rights and interests of the Plaintiffs ,and the citizens of St. Croix 

_o as to ent11tl'e ·Plaintiffs to an award of punitive damages. 

--. ~oR -, Plaintrffs pray for dam,ages as they may ap.pear, co,m1pensatory 

and punitive, an.d l'nterest an,d ht1gatio·n ,costs and S'uch other relief th1.s Court 1nds fair and 

just. 
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RESPE·CTFU1LL.Y su:BM n -· o, 
LEE J. R.OHN & ASSOCIATES, LL·C 
Attorneys for Pla1n1t1ff:s 

Y: :----:--c:::~----------------~ Lee J. ·, -ohn) Esq. 
VI Bar No. 52 
110·1 King Street 
Christ1an.st1ed, St. ·Croix 
U.S. Virg,in ands 00820, 
Telephone: (34·0) 778-8855 
Fa_x. (340) 773-.29.54 
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I, JOSE E. B RRIOS, being fully sworn, state that I ha,ve read he, , legations 

,contained in the foregoing VERIFIED COMPLAINT and know that the facts retating to y 

personal situation, including my personal and, property damages are true an cor ec to 

the best of my knowledge and belief. I have given Lee J. Rohn · 1nd Associates ,LLC 

authority to fife, this lawsuit on my behalf. 

·~"'--- - -· ~- .. 
V. STA '1L' Y ----· . 

otary ,Public 
St Croix, 1U.S · rrg n s,fands, 

NP-16-15 
My Commiss,on Expires February 13, 
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I, JO . B RRIOS J ., being: fuHy sworn, t · te that I hav read th - , II~ ga 10n 

personal situation, including .m.y personal and property dama.ges . ,=- true nd corr ct to 

the best of my kno·wledge and behef. I have given Lee J:. Roh . .nd Associates L C 

authority to file this lawsuit on my behalf. 

0 



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MATTHEW DENIS and XIOMARA VENTURA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.

f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MATTHEW DENIS, and XIOMARA VENTURA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MATTHEW DENIS, is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff XIOMARA VENTURA is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff XIOMARA VENTURA and Plaintiff MATTHEW DENIS are husband and

wife.

5. Plaintiff MATTHEW DENIS, was born April 18, 1973. -

6. Plaintiff XIOMARA VENTURA, was born January 10, 1982.
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7 At the time of Hurricane Georges on or about September 20, 1998, Plaintiffs

physically resided at No. 38 Estate Profit and No. 27 Harvey Project, St. Croix,

United States Virgin Islands.

8. All Plaintiffs currently reside at No. 103 Profit Hill (Harvey Project), St. Croix, United

States Virgin Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 38 Estate Profit and No. 27 Harvey Project, which is located in one of the

following six communities adjacent to and downwind from the St. Croix Alumina

Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

nee

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIA'LCO's operation of



MATTHEW DENIS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specifidd environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained
nagliability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
-IM31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain
it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a



MATTHEW DENS, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.
57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post-closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into 103 Profit Hill (Harvey Project) to this date any

time there is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at 103 Profit Hill (Harvey Project) and contaminated their

cistern and vegetation.

85. As a result, red dust continued to blow into 103 Profit Hill (Harvey Project), caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, 103 Profit Hill (Harvey Project) and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional distress

and anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.
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139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MATTHEW DENIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND S ORN TO

Before me this day of

-arita A
1:11

y C Man 7):

lop Comm DiP 42'

-7t-419-*QA
MATTHEW DENIS

, 2017.
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VERIFICATION

I, XIOMARA VENTURA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

XIOMARA VEN URA

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GLADYS FELIX-DAVIS and ENRIQUE DAVIS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs GLADYS FELIX-DAVIS and ENRIQUE DAVIS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GLADYS FELIX-DAVIS is a resident of Kissimmee, Florida.

3. Plaintiff ENRIQUE DAVIS, is a resident of Kissimmee, Florida.

4. Plaintiff GLADYS FELIX-DAVIS and Plaintiff ENRIQUE DAVIS are husband and

wife.

5. Plaintiff GLADYS FELIX-DAVIS was born April 28, 1976.

6. Plaintiff ENRIQUE DAVIS, was born August 2, 1972.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 107 Profit Hill, St. Croix, United States

Virgin Islands and continuously thereafter until 2001.
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8. All Plaintiffs currently reside at 213 Competition Dr., Kissimmee, Florida.

9. Each individual Plaintiff was a member of the Hentyl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 107 Profit Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At
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all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32.- The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states
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that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

- Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

Lefinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,
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and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable; unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million. vID

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators _of the alumina refinery



Gladys Felix -Davis, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both -red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff GLADYS FELIX-DAVIS suffered from skin and eye irritation.

56. Specifically, Plaintiff ENRIQUE DAVIS suffered from skin and eye irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.



Gladys Felix -Davis, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. in reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajil persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

-10
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104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.
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136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure -the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT

(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

{3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is -uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.



Gladys Felix -Davis, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohAn,Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, GLADYS FELIX-DAVIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GLADYS ELIX-DA IS

SUBSCRIBED AND SWORN TO

Before me this day of .1 , 2017.

NOTARY PUBLIC

NialbratterditrasdlltemilikedibmaimAltrautiositme
s';.; '''' ' EDWIN OMAR ALICEA

Notary Public -State of Florida

4
Commission # FF 146E45

"4r":',' My Comm. Expires Sep 30,2018

0.4firwamirpwimarrim
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VERIFICATION

I, ENRIQUE DAVIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 7 day of

NOTARY PUBLIC

, 2017.

/(17(2il'6
NRIQUE DAVIS

11....b.,:,.....2.06.%46,..a.
I ApsAY Po6,, EDWIN OMAR ALICEAr° ' '

Notary Public -State of Fiords

4 carrr;ss'on # FF 146645

'foFFt, My COM'. Exo;res Sea 30.2018
1

:
IMIP11111.111110430NymermIPROPMPRIPMOREP.%"
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

OSWALD AUGUSTE and MARY REGINA
AUGUSTE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs OSWALD AUGUSTE and MARY REGINA AUGUSTE, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff OSWALD AUGUSTE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MARY REGINA AUGUSTE is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs OSWALD AUGUSTE and MARY REGINA AUGUSTE are husband and

wife.

5. Plaintiff OSWALD AUGUSTE was born March 7, 1945.

6. Plaintiff MARY REGINA AUGUSTE was born March 31, 1944.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 124 Harvey, St. Croix, United States

Virgin Islands.

8. All Plaintiffs resided at No. 124 Harvey at the time of Hurricane Georges and they

have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 124 Harvey, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operatkm of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.



OSWALD AUGUSTE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff OSWALD AUGUSTE suffered from respiratory issues.

56. Specifically, Plaintiff MARY REGINA AUGUSTE suffered from skin rashes and

respiratory issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 124 Harvey to this date any time there is

a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 124 Harvey and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 124 Harvey, caused damage to the

personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 124 Harvey and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.



OSWALD AUGUSTE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 21

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).



OSWALD AUGUSTE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages -as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, OSWALD AUGUSTE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this day of

Tr4/4111WMN
Al ORM,  e"-

17,11f:tY g
Notary Pub is

Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13,2019

Odiiliadi
OSWALD AUGUSTE

, 2017.
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VERIFICATION

1, MARY REGINA AUGUSTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of 1

NOTARY PUBLIC

LUPZ)4eGIINA-6A=STE

, 2017.
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COST ACCOUNT
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12073

7/13/2017

PAY TO THE Superior Court of the Virgin Islands I $*75.00
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARIA RODRIGUEZ and VICTOR MANUEL
OZARIO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARIA RODRIGUEZ and VICTOR MANUEL OZARIO, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARIA RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff VICTOR MANUEL OZARIO, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff MARIA RODRIGUEZ is the mother of Plaintiff VICTOR MANUEL OZARIO.

5. Plaintiff MARIA RODRIGUEZ was born March 14, 1957.

6. Plaintiff VICTOR MANUEL OZARIO, was born May 12, 1997.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 78 Estate Profit, St. Croix, United

States Virgin Islands.

8. All Plaintiffs currently reside at No. 22A Friedensberg, St. Croix, United States

Virgin Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 78 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff MARIA RODRIGUEZ suffered from skin irritation.

56. Specifically, Plaintiff VICTOR MANUEL OZARIO, suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARIA RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of
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MARIA RODRIGUEZ

, 2017.
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VERIFICATION

I, VICTOR MANUEL OZARIO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this day of

LUZ ROSA
Notary ID # 125412347
My Commission Expires

September 17, 2017

, 2017.

ICTOR-MANUEL OZARIO
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PEDRO O.S. PAULINA, DOMINGA PAULINA and
ZENAIDA AYALA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs PEDRO O.S. PAULINA, DOMINGA PAULINA and ZENAIDA AYALA, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff PEDRO O.S. PAULINA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff DOMINGA PAULINA, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff ZENAIDA AYALA is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff PEDRO O.S. PAULINA and Plaintiff DOMINGA PAULINA are husband

and wife and the parents of Plaintiff ZENAIDA AYALA.

6. Plaintiff PEDRO O.S. PAULINA was born January 20, 1952.
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7 Plaintiff DOMINGA PAULINA, was born April 23, 1950.

8. Plaintiff ZENAIDA AYALA, was born July 17, 1978.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 3 Estate Profit, St. Croix, United States

Virgin Islands.

10. All Plaintiffs currently reside at 32F Morning Star, St. Croix, United States Virgin

Islands.

11. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 3 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,



PEDRO O.S. PAUL1NA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. in 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ii individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.



PEDRO O.S. PAUL/NA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 24

COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V. 1. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.



PEDRO O.S. PAULINA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for P

BY:
Le- J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, PEDRO O.S. PAULINA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 90 day of

011'
41.1°P1Z RY

Vit V. STANLEY
otary Public

St roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

PED 0 O.S. PAULINA

, 2017.
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VERIFICATION

I, DOMINGA PAULINA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this W
411

day of

PUBLIC
YVO,V. STANLEY

otary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission

Expires February 13, 2019

619--rxie4
DO l PAULINA

, 2017.
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VERIFICATION

I, ZENAIDA AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

AlignMarl

e0,4. Croix, U.S. Virgin Islands
Notary. Public

NP -16-15
My Commission Expires February 13, 2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PATRICK ABRAHAM, AUGUSTINA ABRAHAM
and DERRICK ABRAHAM,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs PATRICK ABRAHAM, AUGUSTINA ABRAHAM and DERRICK

ABRAHAM, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff PATRICK ABRAHAM is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff AUGUSTINA ABRAHAM, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff DERRICK ABRAHAM is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff PATRICK ABRAHAM and Plaintiff AUGUSTINA ABRAHAM are husband

and wife and the parents of Plaintiff DERRICK ABRAHAM.
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6. Plaintiff PATRICK ABRAHAM was born March 15, 1939.

7 Plaintiff AUGUSTINA ABRAHAM, was born August 1, 1950.

8. Plaintiff DERRICK ABRAHAM, was born April 13, 1971.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 91 Harvey Project, St. Croix, United

States Virgin Islands and continuously thereafter until 2000.

10. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 91 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blewacross the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. in 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the



PATRICK ABRAHAM, et. al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 9

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

52. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("HenrY) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

88. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

-89. Plaintiffs did not opt out of the Henry class.
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90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lallIpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

93. Plaintiffs repeat and re -allege each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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95. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

96. Residential communities are also located just north of the refinery.

97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

101. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.

103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

104. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particu4etes has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damagedPlaintiffs' home, yard, cistern, and

other property.
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116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

118. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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123. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

130. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

133. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiffs.

136. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.



PATRICK ABRAHAM, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

- TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours Worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

162. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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163. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red-mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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170. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

173. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, PATRICK ABRAHAM, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR

Before me thi

MINIM

ileAll1;41W -41

WeAr-ree.V..=-- ''
Notary Pu lic

Croix, U.S. Vigils' {stands
NP -16-15

My Commission Expires February 13, 2019

PATRICK ABRAHAM

2017.
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VERIFICATION

I, AUGUSTINA ABRAHAM, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this day of

ONNE V. S- :141

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13,2019

n.

L-19 fit ri na AS0 rtdi e(//4
AUGUSTINA ABRAHAM

, 2017.
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VERIFICATION

I, DERRICK ABRAHAM, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

"
YVONNE /'TANLEY

17 Ni

Nor y Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

UBLIC

, 2017.

DERRICK ABRAHAM
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

TOMAS ACOSTA, TOMAS J. ACOSTA, JR. and
YAMIRIS L. ACOSTA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs TOMAS ACOSTA, TOMAS J. ACOSTA, JR. and YAMIRIS L. ACOSTA,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff TOMAS ACOSTA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff TOMAS J. ACOSTA, JR. is a St. Croix, United States Virgin Islands.

4. Plaintiff YAMIRIS L. ACOSTA, is a St. Croix, United States Virgin Islands.

5. Plaintiffs TOMAS ACOSTA is the father of TOMAS J. ACOSTA, JR. and YAMIRIS

L. ACOSTA.

6. Plaintiff TOMAS ACOSTA was born October 2, 1960.

7 Plaintiff TOMAS J. ACOSTA, JR. was born November 18, 1980.

8. Plaintiff YAMIRIS L. ACOSTA, was born March 27, 1983.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 127 Estate Profit, St. Croix, United

States Virgin Islands.

10. All Plaintiffs resided at No. 127 Estate Profit at the time of Hurricane Georges and

have continuously resided there to date.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 127 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts
. . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff TOMAS ACOSTA suffered from irritated eyes and itchy skin.

58. Specifically, Plaintiff TOMAS J. ACOSTA, JR. irritated eyes and itchy skin.

59. Specifically, Plaintiff YAMIRIS L. ACOSTA, suffered from irritated eyes and itchy

skin.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 127 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 127 Estate Profit and contaminated their cistern and

vegetation.

90. As a result, red dust continued to blow into No. 127 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 127 Estate Profit and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.
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105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.



TOMAS ACOSTA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.
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143. The actions of Defendants constitute negligence that damaged PlainWfF.

144. Before Hurricane Georges, Defendant Glencore owned and operated

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/jd
and/or asbestos and other particulates. Glencore also continued to sup0 xite

to the successive owners and/or operators of the refinery without aii ely

warning and/or ensuring that those successors properly stored and/or mr3!. : red

the bauxite and/or red mud and or removed the asbestos and other par -r s.

146. Glencore's conduct fell below the standard of care of a reasonable props Jner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the [..end

red mud and related particulates at the alumina refinery and remcv.- .tos

would allow these dangerous and irritating materials to blow freely int( tiffs'

neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos iated

particulates at the alumina refinery caused the toxic and irritating dust, into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or tH the

alumina refinery and failed to adequately secure the bauxite and roc ' and

related particulates on the premises or to remove the asbestos.
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150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily
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function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation forwhich in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).
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167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: lop

RESPECTFULLY SUBMITTED.
LEE J. ROHN & ASSOCIATES,
Attorneys for Plaintiffs

Lee J. Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

BY:
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VERIFICATION

I, TOMAS ACOSTA, being fully sworn, state that I have read the gations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and .,sorrect to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this I at day of TO -1

L4c 01 r ek a S
.._ n vo ozAzt,

, 2017.

TOMAS ACOSTA

,i.dikaaiik
,I,V14;;",,, SHERENE SAII?

'1. Notary Public - 1;tair: t,

;:C1

:daI Commission tt(' t.l 'it..FF
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,,,,,t 4; My Contm.'Espires Jun I. j")20.... tiOndediltrotrOb National *at Ain.
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VERIFICATION

I, TOMAS J. ACOSTA, JR., being fully sworn, state that I have read the

contained in the foregoing VERIFIED COMPLAINT and know that the facts rela

personal situation, including my personal and property damages are true aric

the best of my knowledge and belief. I have given Lee J. Rohn and Assoc:! --

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this t day of S

NOTARY PUBLIC

TOMAS J. ACOSTA,
Q..s?

\\

, 2017.

SHERENE SATTAUR

Notary Public - Slate ol

.1 Commission 6, cF T,R

d).
Expitus,,, MyComn''''''Ntooo''s BondetthrwiiW
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VERIFICATION

I, YAMIRIS L. ACOSTA, being fully sworn, state that I have read the )ns

contained in the foregoing VERIFIED COMPLAINT and know that the facts rela) my

personal situation, including my personal and property damages are true and .,ct to

the best of my knowledge and belief. I have given Lee J. Rohn and Assoc s, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

ea`ieS CC.°

Before me this c day of --S,A--\ , 2017.

NOTARY PUBLIC

SHERENF -

Notary Public
 E Commistion

: all my Comm.
A:

Bonded*:, I

3rida

0

020
ASSII
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDti

DIVISION OF ST. CROIX

LORRENIE HASSELL and KANDISS
MCFARLANE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LORRENIE HASSELL and KANDISS MCFARLANE, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LORRENIE HASSELL is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff KANDISS MCFARLANE, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff LORRENIE HASSELL is the mother of Plaintiff KANDISS MCFARLANE.

5. Plaintiff LORRENIE HASSELL was born November 3, 1954.

6. Plaintiff KANDISS MCFARLANE, was born September 19, 1981.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 467 Estate Strawberry Hill, St. Croix,

United States Virgin Islands.

8. All Plaintiffs resided at No. 467 Estate Strawberry Hill at the time of Hurricane

Georges and they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry/ class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 467 Estate Strawberry Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery Plant:

the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton

Hill and La Reine, and suffered damages or injuries as a result of exposure during

and after Hurricane Georges to red dust and red mud blown during Hurricane

George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Giencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore



Lorrenie Hassell, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.



Lorrenie Hassell, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. -SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 467 Estate Strawberry Hill to this date any

time there is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 467 Estate Strawberry Hill and contaminated their

cistern and vegetation.

85. As a result, red dust continued to blow into No. 467 Estate Strawberry Hill, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 467 Estate Strawberry Hill and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional distress

and anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

,.., plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim. -40
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants Knew and

understood that exposure to bauxite and red mud asbestos and other r,artioulates

presented serious risks to the health and property of thousands oi St. Croix

residents. Defendants also understood that the emissions posed sc e us threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain r flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborh, ,c)d.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of King water.

127. Since at least 2006, Defendant SCRG also knew that dangerous fle asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.
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139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Giencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. in accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . _bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LORRENIE HASSELL, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this IT day of

g

ItlYe-
otary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

v( -""it b-b-az"&(--
LORRENIE HASSELL

, 2017.
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VERIFICATION

I, KANDISS MCFARLANE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and erect to

the best of my knowledge and belief. I have given Lee J. Rohn and Assock-kes, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this gra-day of LLi , 2017.

NOTARY PUBLIC

KANDISS MCFARLANE

.GARY AMBER N. A'F
4a NOTARY PUbt.

,11_, STATE OF !DA

'1464,:v* Comm#Gclie ;7

Val Expires 11 020



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-7285/2216

PAY TO THE Superior Court of the Virgin IslandsORDER OF

Seventy -Five and

Superior Court of the Virgin Islands

MEMO

Hassell et al v. St. Croix Alumina

00 2 L80 I: 2 2 LE, 7 28 5 LI: 7 2 Lim "I 18 190 L'

--------,- .
AUTHORIZED SIGNATUP,,,,

LEE J. ROHN & ASSOCIATES, LLC I COST ACCOUNT

Superior Court of the Virgin Islands
Filing Fee
Lorrenie Hassell & Kandiss McFarlane

Costs - First Bank Hassell et al v. St. Croix Alumina

7/14/2017

)LLARS

2118

PIP



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MATHILDA FERDINAND, GEOVANNIZ
FERDINAND, DEBRICCA FERDINAND AND
JAKARRA FERDINAND

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MATHILDA FERDINAND, GEOVANNIZ FERDINAND, DEBRICCA

FERDINAND and JAKARRA FERDINAND, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MATHILDA FERDINAND is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff GEOVANNIZ FERDINAND is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff DEBRICCA FERDINAND is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff JAKARRA FERDINAND is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs GEOVANNIZ FERDINAND, DEBRICCA FERDINAND and JAKARRA

FERDINAND are the children of Plaintiff MATHILDA FERDINAND.

7 Plaintiff MATHILDA FERDINAND was born on February 26, 1960.

8. Plaintiff GEOVANNIZ FERDINAND was born on April 27, 1995.
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9. Plaintiff DEBRICCA FERDINAND was born on August 27, 1996.

10. Plaintiff JAKARRA FERDINAND was born on March 18, 1998.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 59 Bethlehem Village (Harvey

Project), St. Croix, United States Virgin Islands.

12. All Plaintiffs resided at No. 59 Bethlehem Village (Harvey Project) at the time of

Hurricane Georges until 2001, and currently reside at No. 182 Profit Hill.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 59 Bethlehem Village (Harvey Project, which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coat dust ar( ier

particulates to the materials left behind by the Glencore Deferw- r. and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or rerrh_ the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the dust,

coal dust, and other particulates, in uncovered piles on the property. 1995,

Alcoa estimated the future costs to close the red dust disposal areas $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissio4T,, om the

alumina refinery. In 1977, the owners and operators of the alt.:: efinery

learned about the need to control drainage, erosion, and dust proble ::; ''rom the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for ern!, ins from

the red mud piles and recommended methods for controlling releasiz

47. A 1989 report from Ormet Corporation to Glencore identified olential air

pollution problem posed by bauxite residue and the concern abou ability of

-the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina efinery had

cpmplained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

59. Specifically, Plaintiff MATHILDA FERDINAND suffered from red, itchy eyes.
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60. Specifically, Plaintiff DEBRICCA FERDINAND suffered from red, itchy eyes.

61. Specifically, Plaintiff GEOVANNIZ FERDINAND suffered from red, itchy eyes.

62. Specifically, Plaintiff JAKARRA FERDINAND suffered from red, itchy eyes.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access t...9 the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for -years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

91. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 182 Profit Hill to this date any time

there is a strong wind or the red dust piles are worked on.
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92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 182 Profit Hill and contaminated their cistern and

vegetation.

93. As a result, red dust continued to blow into No. 182 Profit Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 182 Profit Hill, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

95. To this date; Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing,to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and re&mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, avid properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

115. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.
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118. Defendants' actions constitute a private nuisance and/or a trespass.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about -Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.-
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COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's -negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support. a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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184. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED: /1

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai

Lee '.'Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

BY:



MATHILDA FERDINAND, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

VERIFICATION

I, MATHILDA FERDINAND, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR

Before me this

41.1M/
W4191.
..Arffty

A, E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

PUBLIC

---MATHILDA FERDINAN)

2017.



MATHILDA FERDINAND, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 38

VERIFICATION

I, GEOVANNIZ FERDINAND, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this

,rt:r y Public
YVON . STANLEY

St. Cr, , U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of , 2017.
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VERIFICATION

I, DEBRICCA FERDINAND, being fully sworn, state that I ha, -e-

allegations contained in the foregoing VERIFIED COMPLAINT and know that is

relating to my personal situation, including my personal and property damage,: rue

and correct to the best of my knowledge and belief. I have given Lee J. R.- and

Associates, LLC authority to file this lawsuit on my beh If.

SUBSCRIBED AND SWORN

Before me this 9A day of

40,
4aelir.-41A

NarY PUBLIC
YVirr E V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

, 2017.

DEBRICCA FERDINANLi
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VERIFICATION

I, JAKARRA FERDINAND, being fully sworn, state that I ha,,, d the

allegations contained in the foregoing VERIFIED COMPLAINT and know 5-,e facts

relating to my personal situation, including my personal and property damage are true

and correct to the best of my knowledge and belief. I have given Lee . )hn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this

ei
YVONN . STANLEY

tary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

day of

"YAW"
RY PUBI IC

2017.

JAKARRA FERDINANL:
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MILDA L. HERRERA, ISMAEL MONIES, JR.,
ELVIN MONIES AND JESSICA E. BRYAN

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MILDA L. HERRERA, ISMAEL MONIES, JR., ELVIN MONIES and

JESSICA E. BRYAN, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MILDA L. HERRERA is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff ISMAEL MONIES, JR. is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff ELVIN MONIES is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff JESSICA E. BRYAN is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs ISMAEL MONIES, JR., ELVIN MONIES and JESSICA E. BRYAN are

the children of Plaintiff MILDA L. HERRERA.

7 Plaintiff MILDA L. HERRERA was born on October 7, 1961.

8. Plaintiff ISMAEL. MONIES, JR. was born on April 10, 1979.
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9. Plaintiff ELVIN MONIES was born on September 1, 1981.

10. Plaintiff JESSICA E. BRYAN was born on March 4, 1983.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 84 Estate Profit, St. Croix, United

States Virgin Islands.

12. Plaintiff MILDA L. HERRERA resided at No. 84 Estate Profit at the time of

Hurricane Georges until 2000, and currently resides at No. 83B Estate Profit.

13. Plaintiff ELVIN MONTES resided at No. 84 Estate Profit at the time of Hurricane

Georges until 2000, and currently resides at No. 50 Harvey Project.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 84 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is -deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

30. As another condition of 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent o.ccasions when bulldozers ran over them.



MILDA L. HERRERA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in -the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts fcpm the refinery.
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50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring reidences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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60. Specifically, Plaintiff MILDA L. HERRERA suffered from rashes, skin and eye

irritations.

61. Specifically, Plaintiff ELVIN MONIES suffered from rashes, skin and eye

irritations.

62. Specifically, Plaintiff ISMAEL MONTES, JR. suffered from rashes, skin and eye

irritations.

63. Specifically, Plaintiff JESSICA E. BRYAN suffered from rashes, skin and eye

irritations.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and . allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.
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91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 83B Estate Profit and No. 50 Harvey

Project to this date any time there is a strong wind or the red dust piles are

worked on.

93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 83B Estate Profit and No. 50 Harvey Project and

contaminated their cistern and vegetation.

94. As a result, red dust continued to blow into No. 83B Estate Profit and No. 50

Harvey Project, caused damage to the personal and real property of Plaintiffs,

who continued to reside in the affected area, No. 83B Estate Profit and No. 50

Harvey Project, and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,
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medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the isiond, and (c) refrain from allowing

said substances from reaccumulating on the island.

99. The initial class in Henry was defined as
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[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. " Also, the Henry court ruled
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that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.



MILDA L. HERRERA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of -the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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117. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional- Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.
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132. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and -other particulates from

blowing into Plaintiffs' neighborhood.
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138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have -suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red, mud, related

particulates and asbestos on the premises.
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163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only,
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those'

hazardous chemicals.
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185. SCRG knew that those substances repeatedly blew into Plaintiffs hc);

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with :

indifference to the rights and interests of the Plaintiffs and the citizens

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, cor )ry

and punitive, and interest and litigation costs and such other relief this Co:.;t :air

and just.

DATED: 1(9i 7/

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, L
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MILDA L. HERRERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this day of

AW1:05
Wrrrir:

NOlt NE V. STANLEY'
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

RY PUBLIC

MILDA L. HERRERA

, 2017.
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VERIFICATION

I, ISMAEL MONTES, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this SIO day of

YVOir V. STANLEY
otary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

/14
ISMAEL MONTa JR.

z
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VERIFICATION

I, ELVIN MONTES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

AM

VI E V. STANLEY
Notary Public

St rob( U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

PUBLIC

2017.

049-n
ELVIN MONTES
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VERIFICATION

I, JESSICA E. BRYAN, being fully sworn, state that I have read

contained in the foregoing VERIFIED COMPLAINT and know that the face to

my personal situation, including my personal and property damages are true a -ect

to the best of my knowledge and belief. I have given Lee J. Rohn and Assoc, _LC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 9D day of

NNE V. -STANLEY
Notary Public

St Croix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February 13, 2019

rear
Pfl RY PUB

e:

, 2017.

JESSICA E. BRiki



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340:778:-8855.

FIRST BANK
101-7285/2216

PAY TO THE Superior Court of the Virgin IslandsORDER OF

Seventy -Five and
00/100,..***************..*********.****.********* * * ************************************

MEMO

Superior Court of the Virgin Islands

Herrera et al v. St. Croix Alumina et al

L 2 L 3" 17. 2 2 16 ? 28 5 li: ? 24... L...18 190 tom

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands

Red Dust Filing Fee
Herrera, Milda L. et al

Costs - First Bank Herrera et al v. St. Croix Alumina et al

7/19/2017

ARS



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

VICENTA SANES, CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff VICENTA SANES, by and through her undersigned counsel, files her

Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VICENTA SANES is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff VICENTA SANES was born on April 22, 1933.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 123 Estate Profit, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 123 Estate Profit at the time of Hurricane Georges and

continues to reside there to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 123 Estate

Profit, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.



VICENTA SANES v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 123 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the inside and outside of the home. Plaintiff suffered from

emotional distress because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to
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clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by
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DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous
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condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 123 Estate Profit to this date any time

there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 123 Estate Profit and contaminated her cistern

and home.
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83. As a result, Red Dust continued to blow into No. 123 Estate Profit and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 123 Estate Profit, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after
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Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Hefty was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the
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liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust
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and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,
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peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused
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additional damage to Plaintiffs bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.
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126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.
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145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional
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disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages
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in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).
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161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the
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illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.
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166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand
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storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: July 25, 2017 BY:
ee J. , sq.

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, VICENTA SANES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 9' day of

ivt,Q 4)(Asil NLs
VICENTA SANES

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JANET HERRERA, JOSE A. RIVERA, JR. and
JESIBEL RIVERA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JANET HERRERA, JOSE A. RIVERA, JR. and JESIBEL RIVERA, by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JANET HERRERA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff JOSE A. RIVERA, JR. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff JESIBEL RIVERA, is a resident of St. Croix, United States Virgin Islands.

5. Plaintiffs JANET HERRERA is the mother of JOSE A. RIVERA, JR. and JESIBEL

RIVERA.

6. Plaintiff JANET HERRERA was born March 2, 1968.

7 Plaintiff JOSE A. RIVERA, JR. was born March 7, 1983.
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8. Plaintiff JESIBEL RIVERA, was born May 29, 1986.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 14 Bethlehem Village (Harvey Project),

St. Croix, United States Virgin Islands.

10. All Plaintiffs currently reside at No. 84 Estate Profit, St. Croix, United States Virgin

Islands.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 14 Bethlehem Village (Harvey Project), which is located in one of the following

six communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of exposure

during and after Hurricane Georges to red dust and red mud blown during

Hurricane George. None of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.
15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this
lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blewacross the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed. Ow.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.



JANET HERRERA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff JANET HERRERA suffered from skin rash.

58. Specifically, Plaintiff JOSE A. RIVERA, JR. suffered from skin rash.

59. Specifically, Plaintiff JESIBEL RIVERA, suffered from skin rash.
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60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.
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68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."
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75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 84 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew
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into Plaintiffs' home at No. No. 84 Estate Profit and contaminated their cistern and

vegetation.

90. As As a result, red dust continued to blow into No. 84 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 84 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henri") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,
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LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.
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102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. TheThe St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.
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117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other -physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;
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(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable properly

owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 9e}

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., MooIenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite Fesidue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.



JANET HERRERA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs -

BY:
Lee J. R sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JANET HERRERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

61.0Z 'Et .1(p: saiidy3 uoiss!ww03
S t-dN
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, 2017.

JANET HERRERA
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VERIFICATION

I, JOSE A. RIVERA, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this day of

Itly- . .
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9 l-91.-dN
sPuelsluifdiA.Tnvio Is
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Y PUBLIC

, 2017.

JOSE A. RIVERA, JR.



JANET HERRERA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, JESIBEL RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this ("9- \ day of

mssyL Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires
February 13, 2019

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SANDRO RIVERA, BELKIS G. RIVERA and
RAQUEL RIVERA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.f/k/a CLARENDON, LTD., CENTURY ALUMINUMCOMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SANDRO RIVERA, BELKIS G. RIVERA and RAQUEL RIVERA, by and
through their undersigned counsel, file their Verified Complaint and respectfully represent
to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.
2. Plaintiff SANDRO RIVERA is a resident of St. Croix, United States Virgin Islands.
3. Plaintiff BELKIS G. RIVERA, is a resident of St. Croix, United States Virgin Islands.
4. Plaintiff RAQUEL RIVERA is a resident of Miami, Florida.
5. Plaintiff SANDRO RIVERA and Plaintiff BELKIS G. RIVERA are husband and wife

and the parents of Plaintiff RAQUEL RIVERA.

6. Plaintiff SANDRO RIVERA was born June 17, 1969.
7 Plaintiff BELKIS G. RIVERA, was born December 23, 1977.
8. Plaintiff RAQUEL RIVERA, was born December 2, 1995.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 108B Estate Profit, St. Croix, United
States Virgin Islands until 2010.

10. Each individual Plaintiffwas a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 108B Estate Profit, which is located in one of the following six communities
adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La
Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None
of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members
is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its
principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.
14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this
lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition
Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").
31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.



SANDRO RIVERA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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52. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.
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68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes aid being inhaled by Plaintiffs.
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75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

88. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

89. Plaintiffs did not opt out of the Henry class.

907 In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henrycourt ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

93. Plaintiffs repeat and re -allege each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

-WC

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

96. Residential communities are also located just north of the refinery.
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97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT Public Nuisance

101. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.
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103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

104. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

118. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

130. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

133. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.
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135. The actions of Defendants constitute negligence that damaged Plaintiffs.

136. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the baulite and red mud and

related particulates on the premises or to remove the asbestos.
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142. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. it is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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161. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

162. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red- mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened. 'AO

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

173. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SANDRO RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this 1 day of

S--e°1
SANDRO RIVERA

, 2017.

4°.1)1111,11111b.5.1IMINEW
41A11~-.0iik.

ANklarl PUBLIC

Y
ifrrE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019
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VERIFICATION

I, BELKIS G. RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

_.--A-----..,

A4044....... 11.

\

ii.

NP -16-15

My Co

- ,

/1IvNotary Public
Y E V. STANL

St. Croix, U.S. Virgin Islands

Commission Expires February 13,2019

day of 2017.

BELK S G. RIVERA
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VERIFICATION

I, RAQUEL RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this -0 day of ,-AAk./' , 2017.

NOTARY PUBLIC

F'Rekk- (N-kkiker- U-co-nte_ p G o'(Ai\c.(,A,D,"

4,6., Notary Public State of Florida
Timothy L Curtis Jr
My Commission FF 236249

litc,F,04". Expires 06/12/2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

AMARILIS BERRIOS, JORGE A. PEREZ, JR.
ERIC M. PEREZ AND SERGIO E. SANTIAGO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs AMARILIS BERRIOS, JORGE A. PEREZ, JR., ERIC M. PEREZ and

SERGIO E. SANTIAGO, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff AMARILIS BERRIOS is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff JORGE A. PEREZ, JR. is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff ERIC M. PEREZ is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff SERGIO E. SANTIAGO is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs JORGE A. PEREZ, JR., ERIC M. PEREZ and SERGIO E. SANTIAGO

.are the children of Plaintiff AMARILIS BERRIOS.

7 Plaintiff AMARILIS BERRIOS was born on March 12, 1972.

8. Plaintiff JORGE A. PEREZ, JR. was born on August 14, 1988.
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9. Plaintiff ERIC M. PEREZ was born on September 13, 1989.

10. Plaintiff SERGIO E. SANTIAGO was born on June 3, 1997.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 56 Harvey Project, St. Croix, United

States Virgin Islands.

12. All Plaintiffs resided at No. 56 Harvey Project at the time of Hurricane Georges

until 1999, and currently reside at No. 397 Barren Spot.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 56 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. OR information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreem_ent for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, -and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inha4ed, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

59. Specifically, Plaintiff.AMARILIS BERRIOS suffered from red, itchy eyes.
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60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina. Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable. asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and -to blow into No. 397 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.
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89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 397 Barren Spot and contaminated their cistern

and vegetation.

90. As a result, red dust continued to blow into No. 397 Barren Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 397 Barren Spot, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are' continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.



AMARILIS BERRIOS, et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 18

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled -that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute® the intentional infliction of emotional

distress on Plaintiffs.
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129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress. -sa
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COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and. through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at-the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane. .W0

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage --

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to -prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC

BY:

Attorneys for Pla

Lee Fro , Esq.
VI B r No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

1, AMARILIS BERRIOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this ( day of

.IISTAR" -  i;
YVIJ E V. STANLEY

Notary Public
St Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires

February 13, 2019

0101CW-
AMARILIS BERRIOS

2017.
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VERIFICATION

I, JORGE A. PEREZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

of
Before me thisr- \ day of

ARY P BL
"TONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
1v Commission Expires February 13, 2019

, 2017.

J RGE A. PEREZ, JR.
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VERIFICATION

I, ERIC M. PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this 9._1, day of

NE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2017.

. EREZ
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VERIFICATION

I, SERGIO E. SANTIAGO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thisak day o

1-

to'.

ONNE V. STANLEY
Notary Public

t. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

SERGIO E. SANTIAGO
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSEPH A. CARABALLO, SR., ALTHEA
FREDERICK-CARABALLO and JOSEPH A.
CARABALLO, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSEPH A. CARABALLO, SR., ALTHEA FREDERICK-CARABALLO

and JOSEPH A. CARABALLO, JR., by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSEPH A. CARABALLO, SR., is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff ALTHEA FREDERICK-CARABALLO is a resident of St. Croix, United

States Virgin Islands.

4. Plaintiff JOSEPH A. CARABALLO, JR., is a resident of St. Croix, United Stated

Virgin Islands.
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5. Plaintiffs JOSEPH A. CARABALLO, SR., and ALTHEA FREDERICK-

CARABALLO were husband and wife and are the parents of JOSEPH A.

CARABALLO, Jr.

6. Plaintiff JOSEPH A. CARABALLO, SR., was born May 6, 1971.

7. Plaintiff ALTHEA FREDERICK-CARABALLO, was born February 20, 1978.

8. Plaintiff JOSEPH A. CARABALLO, JR., was born January 22, 1995.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 112 Estate Profit, St. Croix, United

States Virgin Islands.

10. Plaintiff JOSEPH A. CARABALLO, SR., continues to reside at No. 112 Estate

Profit, St. Croix, United States Virgin Islands.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 112 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts
. . . and

particulates" discharged from the refinery property.
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27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skirt], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,



JOSEPH A. CARABALLO, SR., et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 8

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because theywere covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff JOSEPH A. CARABALLO, Sr., suffered from rash and itchy

skin.

58. Specifically, Plaintiff ALTHEA FREDERICK-CARABALLO suffered from rash and

itchy skin.

59. Specifically, Plaintiff JOSEPH A. CARABALLO, JR., suffered from Asthmatic

Bronchitis.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow
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about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be {a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.



JOSEPH A. CARABALLO, SR., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information, the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.
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87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 112 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 112 Estate Profit and contaminated their cistern and

vegetation.

90. As a result, red dust continued to blow into No. 112 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 112 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]lt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass
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114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.
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122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.
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129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.
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135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.
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146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and
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irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.
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160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.
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164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93



JOSEPH A. CARABALLO, SR., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on § 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).
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168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations
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to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive



JOSEPH A. CARABALLO, SR., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, aong with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the
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surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.
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177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

4 07 BY:
Lee J. , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ALTHEA FREDERICK-CARABALLO, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this P -f day of

PUBLIC
otary Public

S `roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

ALTHEA FRE P RICK-CARABALLO

2017.
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VERIFICATION

I, JOSEPH A. CARABALLO, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this `-( day of

yr*/

YVe 'NE V. STANLEY

NeiRY PUBLIC

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

2017.

SEPH A. CARABALLO, JR.
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VERIFICATION

I, JOSEPH A. CARABALLO, SR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this

Eargeir
4/ dill "_,//,IL_

1217" UBLIC

YVOrNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of

e,ae 0_J
JO PH A. CARABALLO, SR.

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ETHLA JOSEPH and ARTHUR JOSEPH,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ETHLA JOSEPH, and ARTHUR JOSEPH, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ETHLA JOSEPH, is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff ARTHUR JOSEPH (Deceased) was a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff ARTHUR JOSEPH and Plaintiff ETHLA JOSEPH, were husband and wife.

5. Plaintiff ETHLA JOSEPH, was born March 15, 1947.

6. Plaintiff ARTHUR JOSEPH, was born June 27, 1941.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 100 Clifton Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs currently reside at No. 96 Clifton Hill, St. Croix, United States Virgin

Islands.

9. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 100 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering- Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. - Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

ro be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of4he bauxite while they owned and operated the alumina refinery. The Glencore



ETHLA JOSEPH, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

du-st, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red Mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane -Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery -ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, thby failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 96 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 96 Clifton Hill and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 96 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 96 Clifton Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lallIpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.



ETHLA JOSEPH, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 19

101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.



ETHLA JOSEPH, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.



ETHLA JOSEPH, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerabld' in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.
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139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premiseg or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove"the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.



ETHLA JOSEPH, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an -occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising oclt of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and -trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 thefts property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ETHLA JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this) L I day of

WAY
11Powiff

tAilit*C
Notary Public

. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.
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VERIFICATION

I, ARTHUR JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day o

V. --STANLEY
Notary Public

Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

ARTHUR JOSEPH

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

REYNALDO GARCIA, MARISOL RIVERA
GARCIA and GISELLE GARCIA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs REYNALDO GARCIA, MARISOL RIVERA GARCIA and GISELLE

GARCIA, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff REYNALDO GARCIA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff MARISOL RIVERA GARCIA, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff GISELLE GARCIA is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff REYNALDO GARCIA and Plaintiff. MARISOL RIVERA GARCIA are

husband and wife and the parents of Plaintiff GISELLE GARCIA.

6. Plaintiff REYNALDO GARCIA was born August 22, 1958.
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7. Plaintiff MARISOL RIVERA GARCIA, was born August 6, 1970.

8. Plaintiff GISELLE GARCIA, was born February 12, 1992.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 21-B Estate Profit, St. Croix, United

States Virgin Islands and continuously thereafter until 1999.

10. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 21-B Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencorel LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company. ne0

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secule materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina -refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

52. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable valne of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as.a result.
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60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing- remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.
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68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not ally from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after -Hurricane

Georges.
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86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

88. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

89. Plaintiffs did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.



REYNALDO GARCIA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . .." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

93. Plaintiffs repeat and re -allege each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

96. Residential communities are also located just north of the refinery.
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97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

101. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.
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103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

104. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

118. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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130. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

133. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiffs.
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136. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.
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155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

162. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

173. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, REYNALDO GARCIA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

.401i-or
Ati /1149117/

V. A L
Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019

A4-6111.7
YNALDO GARCIA

, 2017.
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VERIFICATION

I, MARISOL RIVERA GARCIA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on m

SUBSCRIBED AND SWORN 0

Before me this day of

NE V. STANLEY

\...

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13, 2019

, 2017.

M RISOL RIVERA GARCIA



REYNALDO GARCIA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 38

VERIFICATION

I, GISELLE GARCIA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this cg day of

4104/4

Atalepr
--ARY PUBLIC

VONNE V. STANLEY
Notary. Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

GISELLE G CIA
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VERONICA GREENAWAY,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff VERONICA GREENAWAY, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VERONICA GREENAWAY is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff VERONICA GREENAWAY was born October 16, 1932.

4. At the time of Hurricane Georges on or about September 20, 1998, Plaintiff

physically resided in the same house at No. 168 Profit Hill, St. Croix, United States

Virgin Islands.

5. Plaintiff resided at No. 168 Profit Hill at the time of Hurricane Georges and she has
-sa

continuously resided to date.
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6. Plaintiff was a member of the Henry! class until it was de -certified. As of September

21, 1998, Plaintiff resided in property, specifically No. 168 Profit Hill, which is

located in one of the following six communities adjacent to and downwind from the

St. Croix Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates

of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries

as a result of exposure during and after Hurricane Georges to red dust and red

mud blown during Hurricane George. Plaintiff did not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

know its exact form of organization.

11. On information and belief, -Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wh-olly-owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."
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25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of
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the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years, the

uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or
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properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

38. At all relevant times, Defendants knev7 about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned
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about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite she& could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

48. Plaintiff's home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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49. Specifically, Plaintiff incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiff was deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

50. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Specifically, Plaintiff VERONICA GREENAWAY suffered from skin rashes and

respiratory issues.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

54. Plaintiff had to purchase water as a result of their cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house herself, which took several

weeks and is entitled to the reasonable value of this cleanup.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her family home and suffered stress and anxiety as a result.

57. Plaintiff personal items, such as her cloth -es, furniture, curtains, etc. became

stained or damaged by red dust.
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C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiff wherever there was a strong wind or work

done on the red dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiff's home, appliances,

furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.
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65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclo-se this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiff's homes and being inhaled by Plaintiff.
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72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there was no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and being

inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiff until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

81. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 168 Profit Hill to this date any time there

is a strong wind or the red dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs home at No. 168 Profit Hill and contaminated their cistern and

vegetation.

83. As a result, red dust continued to blow into No. 168 Profit Hill, caused damage to

the personal and real property of Plaintiff, who continued to reside in the affected

area, No. 168 Profit Hill and those Plaintiff continued to inhale Defendants'

industrial waste. Plaintiff also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
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84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiff herein is a former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiff's home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiff's bodies to toxic and/or irritating dusts.

111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of their home and property. As a result,

Plaintiff have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.
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113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiff's neighborhood and damage Plaintiff and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and

other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiff's home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiff to the toxic and irritating dusts.
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119. As a result, Plaintiff have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiff's neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.
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126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs neighborhood and cause significant harm to Plaintiff's minds,

bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff

to suffer from severe emotional distress.
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131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiff, Plaintiff have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiff have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.
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137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiff's

neighborhoods and harm Plaintiff's and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiff and their properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and
-AP

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhoods and harm Plaintiffs and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiff and her

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiffs and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiff and her property.

150. SCRG owned and/or operated the alumina refinery.
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151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically allege that she is entitled to recover under Banks and the

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress,

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir.

1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.
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156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases



VERONICA GREENAWAY v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as-



VERONICA GREENAWAY v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods, but

consciously and with reckless indifference took no reasonable steps to protect the

surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. john, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, VERONICA GREENAWAY, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this k) day of

.41.-A. _.....
, / AildAVALPF-
,Airrarvr PUBLIC

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires
February 13, 2019

, 2017.

2-Affui pa CD A-Q-a-c c
VERONICA GREENAWAY
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

NANCY MELENDEZ GONZALEZ, SUSET
GONZALEZ MELENDEZ, DAVID GONZALEZ, JR.
AND NANCY GONZALEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs NANCY MELENDEZ GONZALEZ, SUSET GONZALEZ MELENDEZ,

DAVID GONZALEZ, JR. AND NANCY GONZALEZ by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff NANCY MELENDEZ GONZALEZ is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff SUSET GONZALEZ MELENDEZ is a resident of St. Croix, United States

4. Plaintiff DAVID GONZALEZ, JR. is a resident of St. Croix, United States

5. Plaintiff NANCY GONZALEZ is a resident of St. Croix, United States

6. Plaintiff NANCY MELENDEZ GONZALEZ is the mother of Plaintiffs SUSET

GONZALEZ MELENDEZ, DAVID GONZALEZ, JR. AND NANCY GONZALEZ.

Plaintiff NANCY MELENDEZ GONZALEZ was born on May 19, 1963.
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8. Plaintiff SUSET GONZALEZ MELENDEZ was born on June 8, 1991.

9. Plaintiff DAVID GONZALEZ, JR. was born on February 8, 1993.

10. Plaintiff NANCY GONZALEZ was born on January 2, 1996.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 92 Estate Profit, St. Croix, United

States Virgin Islands.

12. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 92 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



NANCY MELENDEZ GONZALEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

15. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

-sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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38. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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48. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs ako inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.



NANCY MELENDEZ GONZALEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs whenever there was a strong wind or

work done on the Red Dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiff but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.
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D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]lt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud; -suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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88. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

89. Plaintiffs did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

93. Plaintiffs repeat and re -allege each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

96. Residential communities are also located just north of the refinery.

97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

101. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.

103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

104. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiffs are entitled to damages as a result, thereof.

COUNT IH: Private Nuisance/Trespass

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.
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107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

118. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants 'constitute the intentional infliction of emotional

distress on Plaintiffs.
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121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

130. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

133. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiffs.

136. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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144. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous diptress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acjed with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

162. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were s,tained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an op n A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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173. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Le:irrikir n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SUSET GONZALEZ MELENDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

AWL a-a6-AmelBefore me this day of

memire4

,Ardwarfi
o aroma- - -
Jr S A" LEY

tary Public
St 1 # 0 U.S. Virgin Islands

NP -16-15
My CommissionExpires

February 13 2019

SUSET GONZ MELENDE

2017.
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VERIFICATION

I, NANCY MELENDEZ GONZALEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

temilmwap.
IRI IC

%NNE V. STANLEY
Notary Public

t. Croix, U.S. Virgin islands
NP -16-15

My Commission Expires February 13,201'9

, 2017.

MELENDEZ GONZALEZ
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VERIFICATION

DAVID GONZALEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 400

111:4Awl.. 1,4Before me this (\\ day o

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.
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VERIFICATION

I, NANCY GONZALEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

e.41
AMINAIMmilPIN

AwrA-71M- B jag_
STANLEY

ry Public
St Cr U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

I.:

2017.



LEE JAIOHN &ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-7784855

FIRST BANK
101-7285/2216

12185

7/19/2017

PAY TO THE Superior Court of the Virgin Islands
I $75.00ORDER OF

Seventy -Five and 00/100'*********"* ******************** * ******************************************************
DOLLARS

MEMO

Superior Court of the Virgin Islands

Gonzalez et al v. St. Croix Alumina et al

us0 L 2 LEi 5116 1: 2 2 L 2a s 7 2 Lon LH. LEI VR0 ise

AUTHORIZED SIGNATURE

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands

Costs - First Bank

7/19/2017
Red Dust Filing Fee
Gonzalez, Nancy M. et al

12185

75.00

Gonzalez et al v. St. Croix Alumina et al 75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

DEBBIE TAYLOR, BERYL TAYLOR and ADRIAN
TAYLOR,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs DEBBIE TAYLOR, BERYL TAYLOR and ADRIAN TAYLOR, by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DEBBIE TAYLOR is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff BERYL TAYLOR is a resident of Florida.

4. Plaintiff ADRIAN TAYLOR, is a resident of Florida.

5. Plaintiff BERYL TAYLOR is the mother of Plaintiff DEBBIE TAYLOR.

6. Plaintiff ADRIAN TAYLOR is the brother of Plaintiff DEBBIE TAYLOR.

7. Plaintiff DEBBIE TAYLOR was born April 11, 1967.

8. Plaintiff BERYL TAYLOR was born February 23, 1938.

9. Plaintiff ADRIAN TAYLOR, was born October 22, 1981.
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10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 173 Clifton Hill, St. Croix, United States

Virgin Islands.

11. Plaintiff DEBBIE TAYLOR currently resides at No. 173 Clifton Hill, St. Croix, United

States Virgin Islands.

12. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 173 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

15. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collectiori.for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCAN

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts
. . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.



DEBBIE TAYLOR et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million



DEBBIE TAYLOR et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

48. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted -that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

58. Specifically, Plaintiff DEBBIE TAYLOR suffered from sinus and itchy skin.

59. Specifically, Plaintiff BERYL TAYLOR suffered from skin rash.

60. Specifically, Plaintiff ADRIAN TAYLOR, suffered from skin rash.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but -Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR pro_duced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

89. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 173 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

90. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 173 Clifton Hill and contaminated their cistern and

vegetation.

91. As a result, red dust continued to blow into No. 173 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 173 Clifton Hill and thoseylaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

93. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

96. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucreix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

105. Residential communities are also located just north of the refinery.
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106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of Defendants constitute a public nuisance.
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112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

113. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' actions constitute a private nuisance and/or a trespass.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of theip home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

132. For decades, Defendants have understood that St' Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of deceny such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.
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144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the -bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused. the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily
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function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land aud to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).
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168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poQr condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a kirricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.



DEBBIE TAYLOR et. al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 35

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: 7 fi7

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DEBBIE TAYLOR, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR TO

Before me this a day of

aeAirr
woo AN

y Public

St. Croi , U.S. Virgin Islands
NP -16-15

My Commission Expires
February 13, 2019

E

2017.

DEBBIE TAYLOR
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VERIFICATION

I, BERYL TAYLOR, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

au? IA Q .9452:
BERYL TAYLOR

SUBSCRIBED AND SWORN TO

Before me this ../-0 day of , 2017.

Jacqueline Vincent

Notary Public

State of Florida
My Commission Expires 03/0312020

Commission No. FF967754
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VERIFICATION

I, ADRIAN TAYLOR, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ADRIAN TAYLOR

SUBSCRIBED AND SWORN TO

Before me this day of It y , 2017.

NOTARY PUBLIC

r-1. L. 1_,

ANGEL D. DIAZ
Notary Public - State of Florida

My Comm. Expires Oct 21, 2018
Commission # FF 170268



LEE J. ROHN .& ASSOCIATES, LIC-
cOSTACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-7285/2216

PAY TO THE Superior Court of the Virgin IslandsORDER OF

Seventy -Five and 00/100**** *********

MEMO

Superior Court of the Virgin Islands

Taylor et al v. St. Croix Alumina et al

ug0 L 2 L 5 411° 1: 2 2 L6? 28 5 Li: L8 L90

12154

DOLLARS

RP

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands

Costs - First Bank

7/18/2017
Red Dust Filing Fee
Taylor, Debbie et al

12154

75.00

Taylor et al v. St. Croix Alumina et al 75.00

-RD



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ESTINE RYAN MATTHEW and ALFORD M.
MATTHEW,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ESTINE RYAN MATTHEW, and ALFORD M. MATTHEW, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.1.0 § 76, et seq.

2. Plaintiff ESTINE RYAN MATTHEW, is a resident of Texas.

3. Plaintiff ALFORD M. MATTHEW is a resident of Texas.

4. Plaintiff ALFORD M. MATTHEW and Plaintiff ESTINE RYAN MATTHEW are

husband and wife.

5. Plaintiff ESTINE RYAN MATTHEW, was born September 5, 1958.

6. Plaintiff ALFORD M. MATTHEW, was born September 18, 1957.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 158 Clifton Hill, St. Croix, United States

Virgin Islands until 1999.

8. All Plaintiffs currently reside at 1604 Ivie Lee Street, Baytown, Texas.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 158 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIA-LCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

-SDparent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure matenals at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a



ESTINE RYAN MATTHEW, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff ESTINE RYAN MATTHEW suffered from respiratory issues.

56. Specifically, Plaintiff ALFORD M. MATTHEW suffered from respiratory issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this clearfilip.



ESTINE RYAN MATTHEW, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all
na9

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]II persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henrycourt ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove



ESTINE RYAN MATTHEW, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: 1/190

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee . ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



ESTINE RYAN MATTHEW, et. al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 36

VERIFICATION

I, ESTINE RYAN MATTHEW, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this cN day of

ESTINE RYAN ATTHEW

, 2017.

TRESSIA YARBROUGH
NOTARY PUBLIC
STATE OF TEXAS

MY COMM. EXP. 04/29/18
VICPP8064arglICFP9MICKIC1600K104000.3009:100060C1C06600000060,
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VERIFICATION

I, ALFORD M. MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR

Before me thisc)IC7rday o , 2017.

TRESSIA YARBROUGH
NOTARY PUBLIC
STATE OF TEXAS

MY COMM. EXP 04/29/18
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUDGER JOACHIM BERKITT, ANNA BERKITT
and JENSEN BERKITT,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUDGER JOACHIM BERKITT, ANNA BERKITT and JENSEN BERKITT,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUDGER JOACHIM BERKITT is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff ANNA BERKITT is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff JENSEN BERKITT, is a resident of St. Croix, United States Virgin Islands.

5. Plaintiffs LUDGER JOACHIM BERKITT and ANNA BERKITT are husband and

wife and the parents of JENSEN BERKITT.

6. Plaintiff LUDGER JOACHIM BERKITT was born March 29, 1943.

7 Plaintiff ANNA BERKITT was born August 23, 1945.
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8. Plaintiff JENSEN BERKITT, was born May 22, 1981.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 34 Estate La Reine, St. Croix, United

States Virgin Islands.

10. All Plaintiffs resided at No. 34 Estate La Reine at the time of Hurricane Georges

and have continuously resided to date.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 34 Estate La Reine, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff ANNA BERKITT suffered from constant dizziness.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

86. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 34 Estate La Reine to this date any time

there is a strong wind or the red dust piles are worked on.

87. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 34 Estate La Reine and contaminated their cistern and

vegetation.

88. As a result, red dust continued to blow into No. 34 Estate La Reine, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 34 Estate La Reine and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

90. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.



LUDGER JOACHIM BERKITT et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

93. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajil persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

W2. Residential communities are also located just north of the refinery.
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103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of Defendants constitute a public nuisance.
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109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

110. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' actions constitute a private nuisance and/or a trespass.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

128. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

hereinverbatim.
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141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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148. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff& neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including -illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore., damages can be awarded although there is no impairment ofa bodily
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function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" --for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).
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165. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest -was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and veggtation. . .bauxite residue deposits have been assessed as a



LUDGER JOACHIM BERKITT et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks -were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

179. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUDGER JOACHIM BERKITT, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thi day of

01,7Y PUBLIC

NE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Cownission Expires February 13, 2019

LU ER JOACHIM BERKITT

2017.
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VERIFICATION

I, ANNA BERKITT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

RY PUBLIC

VONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

ANNA BERKITT
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VERIFICATION

I, JENSEN BERKITT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me thi

YVO Lr'Sffr
Public

St CO*, A.Virgin Islands
Ne-1,6:45

My Commission Expites February 13, 2019

JENSEN BERKITT

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SARA A. MIRANDA AND NOEMI MIRANDA

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SARA A. MIRANDA and NOEMI MIRANDA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SARA A. MIRANDA is a resident of St. Thomas, U.S. Virgin Islands.

3. Plaintiff NOEMI MIRANDA is a resident of St. Thomas, U.S. Virgin Islands.

4. Plaintiff SARA A. MIRANDA is the mother of NOEMI MIRANDA.

5. Plaintiff SARA A. MIRANDA was born on February 8, 1947.

6. Plaintiff NOEMI MIRANDA was born on September 12, 1977.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 7 Estate Profit, St. Croix, United

States Virgin Islands.
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8. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 7 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

9. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

11. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

14. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

15. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

16. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

17. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

18. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

19. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

20. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

21. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the



Sara A. Miranda, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 5

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

22. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

23. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

24. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

25. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

26. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,
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Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

27. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

28. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

29. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

30. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.
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31. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

32. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

33. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

34. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

35. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The
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Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

36. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

37. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

38. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

39. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to
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$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

40. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

41. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

42. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

43. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

44. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

45. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.
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46. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

47. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

48. Hurricane Georges struck St. Croix on September 21, 1998.

49. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On
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information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

50. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

51. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

52. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

53. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

54. Specifically, Plaintiff SARA A. MIRANDA suffered from respiratory problems.

55. Specifically, Plaintiff NOEMI MIRANDA suffered from red, itchy eyes, skin

irritations and respiratory problems.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.
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65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

88. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.
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89. Plaintiffs did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

93. Plaintiffs repeat and re -allege each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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95. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

96. Residential communities are also located just north of the refinery.

97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

101. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.

103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

104. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

118. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

130. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

133. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiffs.

136. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these



Sara A. Miranda, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

_.,

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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162. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

173. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SARA A. MIRANDA. being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SARA A. MIRANDA

SUBSCRIBED AND SWORN TO

Before me this s day of , 2017.

OTARY PUBLIC

MICA ESCAMRIA
NOTARY PUBLIC STATE OF TEXAS

MY COMM. DtP. MS
NOM= 129714154
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VERIFICATION

I, NOEMI MIRANDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

vs"'

Before me this -?---day of

Co-
NOTARY PUBLIC

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

AMPARO CARRASQUILLO, NELSON NAVARRO,
JAHVAN J. NAVARRO AND JAHNELSY J.
NAVARRO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs AMPARO CARRASQUILLO, NELSON NAVARRO, JAHVAN J.

NAVARRO and JAHNELSY J. NAVARRO, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff AMPARO CARRASQUILLO is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff NELSON NAVARRO is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff JAHVAN J. NAVARRO is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff JAHNELSY J. NAVARRO is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs NELSON NAVARRO and AMPARO CARRASQUILLO are husband and

wife.

7 Plaintiffs JAHVAN J. NAVARRO and JAHNELSY J. NAVARRO are the children

of Plaintiffs NELSON NAVARRO and AMPARO CARRASQUILLO.
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8. Plaintiff AMPARO CARRASQUILLO was born on March 5, 1963.

9. Plaintiff NELSON NAVARRO was born on July 23, 1962.

10. Plaintiff JAHVAN J. NAVARRO was born on July 20, 1998.

11. Plaintiff JAHNELSY J. NAVARRO was born on November 3, 1999.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 67 Estate Profit, St. Croix, United

States Virgin Islands.

13. All Plaintiffs resided at No. 67 Estate Profit at the time of Hurricane Georges and

continue to reside there to date.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 67 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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60. Specifically, Plaintiff AMPARO CARRASQUILLO suffered from itchy eyes,

rashes and skin irritations.

61. Specifically, Plaintiff NELSON NAVARRO suffered from itchy eyes, rashes and

skin irritations.

62. Specifically, Plaintiff JAHVAN NAVARRO suffered from itchy eyes, rashes and

skin irritations.

63. Specifically, Plaintiff JAHNELSY NAVARRO suffered from itchy eyes, rashes and

skin irritations.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.
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91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 67 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 67 Estate Profit and contaminated their cistern

and vegetation.

94. As a result, red dust continued to blow into No. 67 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 67 Estate Profit, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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117. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.
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132. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only



AMPARO CARRASQUILLO, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, AMPARO CARRASQUILLO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 9A day of

ritar0.111111prir
AlgrArA Piiiieffdir

frie37- .
Y\10 V. STANL

otary Public

St./ oix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February 13, 2019

AI

2017.

,
PARO CARRASQUILLO
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VERIFICATION

I, NELSON NAVARRO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

OrfAV4-A"'"'"-
4.171,17r1T

Y -STANLEY
r Pubiic

St. Croix. U.S. Vitt Islands
"13-16-15

My CommissiL,,, expires February 13, 2019

, 2017.

NELSON NAVARRO
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VERIFICATION

I, JAHVAN J. NAVARRO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this r day of

NNE . S

Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

2v0.0/vN (10,kisturik
JAHVAN J. NAVARRO
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VERIFICATION

I, JAHNELSY J. NAVARRO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

YVONNE STANLEY
No Public

St. Croix, . . Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

afr,p,./to
JAHNELSY J/NAVARRO

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ISAIAH DUCREAY, SR., CECILIA DUCREAY and
KENNIKA DUCREAY,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ISAIAH DUCREAY, SR., CECILIA DUCREAY and KENNIKA DUCREAY,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ISAIAH DUCREAY, SR. is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CECILIA DUCREAY, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff KENNIKA DUCREAY is a resident of Miami, Florida.

5. Plaintiff ISAIAH DUCREAY, SR. and Plaintiff CECILIA DUCREAY are husband

and wife and the parents of Plaintiff KENNIKA DUCREAY.

6. Plaintiff ISAIAH DUCREAY, SR. was born August 5, 1962.
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7 Plaintiff CECILIA DUCREAY, was born February 1, 1964.

8. Plaintiff KENNIKA DUCREAY, was born December 29, 1994.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 41 Clifton Hill, St. Croix, United States

Virgin Islands and continuously thereafter until 2000.

10. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 41 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

- liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.



ISAIAH DUCREAY, SR., et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 6

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("RSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51 Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

-Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

vipibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

52. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.
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68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing., into the Plaintiffs' homes and being inhaled by Plaintiffs.
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75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including- bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

87. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

88. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

89. Plaintiffs did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of `lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

93. Plaintiffs repeat and re -allege each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

96. Residential communities are also located just north of the refinery.
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97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

101. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.
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103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

104. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private- use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

118. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct thatexceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

130. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

133. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT Vlt: Negligence as to All Defendants

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.
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135. The actions of Defendants constitute negligence that damaged Plaintiffs.

136. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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142. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood ancrharm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages "for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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161. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

162. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing forthem. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud...from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

173. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.



ISAIAH DUCREAY, SR., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ISAIAH DUCREAY, SR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this i('7 day of
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Of A PUBLIC
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2017.
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VERIFICATION

I, CECILIA DUCREAY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

6t4
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CECILIA DUCREPN

, 2017.
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VERIFICATION

1, KENNIKA DUCREAY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 62 day of --16(1 , 2017.

KENN UCREAY
40c.e,-ise 1) 04 OS/

LINDA S. YOUNG

Notary Public - State of Florida
My Comm. Expires Apr 16, 2013

Commission # FF 113576
Bonded Through National Notary Assn
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

WELDON J. MAXWELL, CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff WELDON J. MAXWELL, by and through his undersigned counsel, files

his Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff WELDON J. MAXWELL is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff WELDON J. MAXWELL was born on September 23, 1946.

4. At the time of Hurricane Georges on or about September 20, 1998, Plaintiff

physically resided in the same house at No. 71 New Works, St. Croix, United

States Virgin Islands.

5. Plaintiff resided at No. 71 New Works at the time of Hurricane Georges and has

continuously resided there to date.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 71 New Works,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."
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25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when
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wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to
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remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the red dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's home,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as

a result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.
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49. Specifically, Plaintiff incurred costs of cleaning the red dust from his home

including cleaning out the cistern. Plaintiff was deprived of the use of his real

property and this caused him emotional distress and because they were covered

in Defendants' industrial waste.

50. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Specifically, Plaintiff WELDON J. MAXWELL suffered from skin rash and

irritations.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

54. Plaintiff had to purchase water as a result of his cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house himself, which took several

weeks and is entitled to the reasonable value of this cleanup.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.



WELDON J. MAXWELL, et. al. v. St Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which he

was being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 71 New Works to this date any time

there is a strong wind or the red dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 71 New Works and contaminated his cistern and

vegetation.

83. As a result, red dust continued to blow into No. 71 New Works, caused damage

to the personal and real property of Plaintiff, who continued to reside in the

affected area, No. 71 New Works and Plaintiff continued to inhale Defendants'

industrial waste. Plaintiff also suffered from emotional distress and anxiety as a

result of damage to his real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
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84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer physical injuries,

medical expenses, damage to his real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry Plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

Plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, he either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continues to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claim.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's person, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.
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104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's body, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiff's home, yard, cistern, and other

property.
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118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

mind, body, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.
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134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and his property.
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141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and his property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and his property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he is entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the Plaintiff alleged that gas spilled from a Chevron station

and "Plaintiff further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by Plaintiff." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

Plaintiff brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his home and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff wasn't physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.
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163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys f Plainti

BY:
L e . Roh , sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, WELDON J. MAXWELL, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thisc9b day of

WrAtif

BLIC
Y 0 V. STANLEY

TTr r y Public
St. Crer,I U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

WELDON J MAXWELL

, 2017.



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-7285/2216

7/22/2017

PAY TO THE Clerk , Superior Court I s**75.00
ORDER OF

Seventy -Five and 00/100**************************************** * ********************* ********* **** **********
16
0

12267

MEMO

Clerk , Superior Court

Maxwell, Weldon et al v. St. Croix Alumina et al.

11'0 L 2 26 ?IP 2 2 L6 ? 28 5 LI: 2 Loi Hi L8 LciDtas

D SIG

DOLLARS 0

LEE J. ROHN & ASSOCIATES, LLC I COST ACCOUNT

Clerk , Superior Court
Superior Court Clerk - Filing fee - Red Dust

Costs - First Bank Maxwell, Weldon et al v. St. Croix Alumina et al.

7/22/2017
12267

75.00

75.00

P.



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MYRNA LOPEZ, MIGUEL A. LOPEZ, SR.,
MIGUEL A. LOPEZ, JR., MAISHALEEN LOPEZ,
CARMEN LOPEZ, ORLANDO PARRILLA, and
GISELA TORRES,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MYRNA LOPEZ, MIGUEL A. LOPEZ, SR., MIGUEL A. LOPEZ, JR.,

MAISHALEEN LOPEZ, CARMEN LOPEZ, ORLANDO PARRILLA, and GISELA

TORRES by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MYRNA LOPEZ is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff MIGUEL A. LOPEZ is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff MIGUEL A. LOPEZ, JR., is a resident of resident of St. Croix, United States

Virgin Islands.

5. Plaintiff MAISHALEEN LOPEZ, is a resident of resident of St. Croix, United States

Virgin Islands.
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6. Plaintiff CARMEN LOPEZ is a resident of resident of St. Croix, United States Virgin

Islands.

7 Plaintiff ORLANDO PARRILLA is a resident of St. Croix, United States Virgin

Islands.

8. Plaintiff GISELA TORRES is a resident of Puerto Rico.

9. Plaintiffs MYRNA LOPEZ and MIGUEL A. LOPEZ, SR. are husband and wife and

the parents of Plaintiffs MIGUEL A. LOPEZ, JR., MAISHALEEN LOPEZ, and

CARMEN LOPEZ.

10. Plaintiff MYRNA LOPEZ was born February 17, 1951.

11. Plaintiff MIGUEL A. LOPEZ, SR. was born October 14, 1948.

12. Plaintiff MIGUEL A. LOPEZ, JR., was born March 12, 1971.

13. Plaintiff MAISHALEEN LOPEZ, was born September 17, 1978.

14. Plaintiff CARMEN LOPEZ, was born April 26, 1968.

15. Plaintiff ORLANDO PARRILLA was born April 11, 1966.

16. Plaintiff GISELA TORRES was born May 26, 1978.

17. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 65 Estate Profit, St. Croix, United

States Virgin Islands. All Plaintiffs, except Plaintiff GISELA TORRES, continues

to reside at No. 65 Estate Profit, St. Croix, United States Virgin Islands.
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18. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 65 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

19. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

20. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

21. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

22. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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23. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

24. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

25. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

26. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

27. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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28. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

29. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

30. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

31. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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32. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

33. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

34. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

35. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

36. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At
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all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

37. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

38. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

39. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

40. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

41. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states
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that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

42. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

43. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

44. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

45. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and



MYRNA LOPEZ et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

46. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

47. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

48. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

49. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

50. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned
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about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

51. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

52. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

53. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

54. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

55. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

56. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

57. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

58. Hurricane Georges struck St. Croix on September 21, 1998.

59. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

60. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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61. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

62. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

64. Specifically, Plaintiff MYRNA LOPEZ suffered from rash and irritated eyes.

65. Specifically, Plaintiff MAISHALEEN LOPEZ suffered from irritated eyes.

66. Specifically, Plaintiff MIGUEL LOPEZ suffered from irritated eyes.

67. Specifically, Plaintiff MIGUEL LOPEZ, JR., suffered from irritated eyes.

68. Specifically, Plaintiff CARMEN LOPEZ suffered from irritated eyes.

69. Specifically, Plaintiff ORLANDO PARRILLA suffered from irritated eyes.

70. Specifically, Plaintiff GISELA TORRES suffered from irritated eyes.

71. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

72. Plaintiffs had to purchase water as a result of their cistern being contaminated.

73. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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74. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

75. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

76. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

77. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

78. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

79. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

80. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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81. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

82. The refinery ceased operations in approximately 2002.

83. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

84. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

85. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

86. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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87. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

88. In reality they failed to do so and failed to disclose this to SCRG.

89. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

90. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

91. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

92. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

93. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

94. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

95. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

96. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

97. SCRG did nothing to remove that asbestos for some three (3) years.

98. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

99. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 65 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

100. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 65 Estate Profit and contaminated their cistern and

vegetation.

101. As a result, red dust continued to blow into No. 65 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 65 Estate Profit and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

102. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

103. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

104. In 1999, local residents and workers filed a class action ("Henri') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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105. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

106. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

107. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

108. Plaintiffs did not opt out of the Henry class.

109. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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110. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

111. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

112. Plaintiffs repeat and re -allege each allegation of Paragraph 1-111 as if set forth

herein verbatim.

113. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

114. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

115. Residential communities are also located just north of the refinery.
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116. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

117. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

118. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

119. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute a public nuisance.
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122. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

123. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

124. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' actions constitute a private nuisance and/or a trespass.

127. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

128. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

129. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

132. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

133. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

134. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

135. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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136. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

137. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

140. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

141. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

142. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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143. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

144. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

145. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

146. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

147. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

148. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as



MYRNA LOPEZ et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

149. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

152. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

153. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-152 as if set forth

herein verbatim.
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154. The actions of Defendants constitute negligence that damaged Plaintiffs.

155. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

156. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

157. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

158. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

159. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

160. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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161. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

164. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

165. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

166. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

167. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

168. SCRG owned and/or operated the alumina refinery.

169. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

170. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

171. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

172. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

173. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily
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function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

174. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

175. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

176. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

177. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).
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178. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

179. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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180. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

181. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

182. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

183. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

184. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

185. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

186. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

187. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

188. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

189. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

190. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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191. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

192. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

193. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

ee J. Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MYRNA LOPEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MYRNA LOPEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MIGUEL A. LOPEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MIGUEL A. LOPEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MIGUEL A. LOPEZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MIGUEL A. LOPEZ, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MAISHALEEN LOPEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MAISHALEEN LOPEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, CARMEN LOPEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CARMEN LOPEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ORLANDO PARRILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ORLANDO PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, GISELA TORRES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GISELA TORRES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ACELIA G. CASTELLANO, MOZELLE COLON,
ROLANDO HUERTAS, OKEISHA HUERTAS AND
AMIAH HUERTAS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ACELIA G. CASTELLANO, MOZELLE COLON, ROLANDO HUERTAS,

OKEISHA HUERTAS AND AMIAH HUERTAS, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ACELIA G. CASTELLANO is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff MOZELLE COLON is a resident of St. Croix, U.S. Virgin Islands

4. Plaintiff ROLANDO HUERTAS is a resident of St. Croix, U.S. Virgin Islands

5. Plaintiff OKEISHA HUERTAS is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiff AMIAH HUERTAS is a resident of St. Croix, U.S. Virgin Islands.

7. Plaintiff ACELIA G. CASTELLANO is the mother of Plaintiffs MOZELLE COLON,

ROLANDO HUERTAS, OKEISHA HUERTAS and AMIAH HUERTAS.

8. Plaintiff ACELIA G. CASTELLANO was born on May 21, 1945.
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9. Plaintiff MOZELLE COLON was born on March 3, 1991.

10. Plaintiff ROLANDO HUERTAS was born on June 30, 1974.

11. Plaintiff OKEISHA HUERTAS was born on January 6, 1975.

12. Plaintiff AMIAH HUERTAS was born on March 25, 1974.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 50 Estate Profit, St. Croix, United

States Virgin Islands.

14. Plaintiff ACELIA G. CASTELLANO resided at No. 50 Estate Profit at the time of

Hurricane Georges and continues to reside there to date.

15. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 50 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.



ACELIA G. CASTELLANO, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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51. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

57. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

59. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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61. Specifically, Plaintiff ACELIA G. CASTELLANO suffered from skin rashes and

irritations.

62. Specifically, Plaintiff MOZELLE COLON suffered from skin rashes and irritations.

63. Specifically, Plaintiff ROLANDO HUERTAS suffered from skin rashes and

irritations.

64. Specifically, Plaintiff OKEISHA HUERTAS suffered from skin rashes and

irritations.

65. Specifically, Plaintiff AMIAH HUERTES suffered from skin rashes and irritations.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cistern being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.
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93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 50 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 50 Estate Profit and contaminated their cistern

and vegetation.

96. As a result, red dust continued to blow into No. 50 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 50 Estate Profit, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Homy v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.

111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of Defendants constitute a public nuisance.

117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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119. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' actions constitute a private nuisance and/or a trespass.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.
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134. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

137. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See



ACELIA G. CASTELLANO, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs//Lee J. Ro 4 Esq.

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

BY:
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VERIFICATION

I, ACELIA G. CASTELLANO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ACELIA G. CASTELLANO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MOZELLE COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MOZELLE COLON

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ACELIA G. CASTELLANO, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

ICCOPUBLIC
YVI E V. STANLEY

Notary Public
St. rroix, U.S. *gin Islands

NP -16-15
My Commission Expires February 13, 2019

ACELIA G. C STELLANO

, 2017.
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VERIFICATION

I, MOZELLE COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

4 -

day of

PAY PUBLIC
s'tpi NE V. STANLEY

Notary Public
. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

, 2017.
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VERIFICATION

I, ROLANDO HUERTAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

N 47,Ter,.
Air

Y PUBLIC

YVy" E V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2017.
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VERIFICATION

I, OKEISHA HUERTAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

OKEISHA HUERTAS

SUBSCRIBED AND SWORN

Before me thisP( day of (PAtiLAd° , 2017.

Aria.

YVilh NEAir STANLEY
No _,7 Public

St. Croix T.S. Virgin Islands
P-16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, AMIAH HUERTAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

AMIAH HUERTAS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDWIN RODRIGUEZ, EDWIN RODRIGUEZ, JR.,
DAISY E. RODRIGUEZ SANCHEZ AND LUIS A.
RODRIGUEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EDWIN RODRIGUEZ, EDWIN RODRIGUEZ, JR., DAISY E.

RODRIGUEZ SANCHEZ AND LUIS A. RODRIGUEZ, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDWIN RODRIGUEZ is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff EDWIN RODRIGUEZ, JR. is a resident of Philadelphia, Pennsylvania.

4. Plaintiff DAISY E. RODRIGUEZ SANCHEZ is a resident of St. Croix, U.S. Virgin

Islands.

5. Plaintiff LUIS A. RODRIGUEZ is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs EDWIN RODRIGUEZ, JR., DAISY E. RODRIGUEZ SANCHEZ and

LUIS A. RODRIGUEZ are the children of Plaintiff EDWIN RODRIGUEZ.

7 Plaintiff EDWIN RODRIGUEZ was born on July 27, 1959.
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8. Plaintiff EDWIN RODRIGUEZ, JR., was born on September 27, 1983.

9. Plaintiff DAISY E. RODRIGUEZ SANCHEZ was born on May 31, 1986.

10. Plaintiff LUIS A. RODRIGUEZ was born on July 9, 1989.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 13 Harvey Project, St. Croix, United

States Virgin Islands.

12. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 13 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").



EDWIN RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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38. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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48. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

Be Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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58. Specifically, Plaintiff EDWIN RODRIGUEZ suffered from coughing and

respiratory problems.

59. Specifically, Plaintiff EDWIN RODRIGUEZ, JR. suffered from stomach pains.

60. Specifically, Plaintiff DAISY E. RODRIGUEZ SANCHEZ suffered from allergic

reactions, skin rashes and irritations.

61. Specifically, Plaintiff LUIS A. RODRIGUEZ suffered from skin irritations.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

93. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

102. Residential communities are also located just north of the refinery.

103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of Defendants constitute a public nuisance.

109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

110. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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111. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' actions constitute a private nuisance and/or a trespass.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.
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126. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

128. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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150. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for



EDWIN RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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179. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



EDWIN RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

VERIFICATION

I, EDWIN RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Y PUBLIC

VONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

; My Commission
NP

-16 -15 13, 2019

EDWIN RODRIGUEZ

, 2017.
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VERIFICATION

I, EDWIN RODRIGUEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EDWIN RODRIGUEZ, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DAISY E. RODRIGUEZ SANCHEZ, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this day of

Y PUBLIC
YVir NE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

DAISY E. DRIG Z SANCHEZ

, 2017.
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VERIFICATION

I, LUIS A. RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

0°440.4,

-114010,00rA*0--

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13,2019

LUIS A. RODRIGUEZ

2017.

c
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VERIFICATION

I, MARIA RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

--40111.-141

Y\1it. StLY 1111111111111"..*

,otary Public
0;:

St.  oix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February

13, 2019

ilk77..-2/.
MARIA RODRIGUEZ

2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LEONARDO RIVERA ROSA and LEONARDO
RIVERA, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LEONARDO RIVERA ROSA and LEONARDO RIVERA, JR., by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LEONARDO RIVERA ROSA is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff LEONARDO RIVERA, JR. is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff LEONARDO RIVERA ROSA is the father of Plaintiff LEONARDO

RIVERA, JR.

5. Plaintiff LEONARDO RIVERA ROSA was born March 8, 1957.

6. Plaintiff LEONARDO RIVERA, JR. was born May 20, 1986.
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7. At the time of Hurricane Georges on or about September 21, 1998, all Plaintiffs

physically resided in the same house at No. 45 Estate Profit, St. Croix, United

States Virgin Islands.

8. Plaintiff LEONARDO RIVERA ROSA resided at No. 45 Estate Profit at the time of

Hurricane Georges and continuously thereafter to date.

9. Plaintiff LEONARDO RIVERA, JR. resided at No. 45 Estate Profit at the time of

Hurricane Georges and continuously thereafter to date.

10. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 45 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and
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data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is
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registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,
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and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the
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red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

52. Plaintiffs' home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the Red Dust from No. 45 Estate

Profit including cleaning out the cistern and refilling the cistern with usable water.

Plaintiffs suffered from emotional distress because they were covered in

Defendants' industrial waste.
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54. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Specifically, Plaintiff LEONARDO RIVERA ROSA suffered from red, itchy eyes and

skin rash.

57. Specifically, Plaintiff LEONARDO RIVERA, JR. suffered from red, itchy eyes and

skin rash.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

61. Plaintiffs suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,
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red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the Red Dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' homes, appliances,

furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.
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87. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 45 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 45 Estate Profit and contaminated their cistern and

vegetation.

89. As a result, red dust continued to blow into No. 45 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 45 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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91. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

94. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and



LEONARDO RIVERA ROSA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lallIpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.



LEONARDO RIVERA ROSA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

103. Residential communities are also located just north of the refinery.

104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
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asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of all Defendants constitute a public nuisance.

110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

111. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. All Defendants' actions constitute a private nuisance and/or a trespass.

115. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.
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116. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone area
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and that local residents rely on cisterns as their primary source of drinking water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as



LEONARDO RIVERA ROSA, et. al. v. St. Croix Alumina LLC, et al., Civil. No.
VERIFIED COMPLAINT
Page 23

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.
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143. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the
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bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related particulates
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and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury
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when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).
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167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations
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to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.



LEONARDO RIVERA ROSA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-
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portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with
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"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

180. SCRG knew that those substances repeatedly blew into Plaintiffs' home but failed

to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: July 13, 2017 BY:
Lee J. Ro , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LEONARDO RIVERA ROSA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LEONARDO RIVERA ROSA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LEONARDO RIVERA, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LEONARDO RIVERA, JR.
SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EMILY BOULOGNE, EDMANUEL 0. DIAZ and
EDUAN J. MOLINA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EMILY BOULOGNE, EDMANUEL 0. DIAZ and EDUAN J. MOLINA, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EMILY BOULOGNE is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff EDMANUEL 0. DIAZ is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff EDUAN J. MOLINA, is a resident of St. Croix, United States Virgin Islands.

5. Plaintiffs EMILY BOULOGNE is the mother of EDMANUEL 0. DIAZ and EDUAN

J. MOLINA.

6. Plaintiff EMILY BOULOGNE was born February 20, 1978.

7. Plaintiff EDMANUEL 0. DIAZ was born November 6, 1993.
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8. Plaintiff EDUAN J. MOLINA, was born August 21, 1996.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 79 Estate Profit, St. Croix, United

States Virgin Islands.

10. All Plaintiffs currently reside at No. 41 Bethlehem Village (Harvey Project), St.

Croix, United States Virgin Islands.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of -September 21, 1998, each individual Plaintiff resided in property, specifically

No. 79 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff EMILY BOULOGNE suffered from sinus issues, irritated eyes

and rash.

58. Specifically, Plaintiff EDMANUEL 0. DIAZ suffered from rash and irritated eyes.
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59. Specifically, Plaintiff EDUAN J. MOLINA, suffered from sinus issues, irritated eyes

and rash.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which
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resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)
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ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 41 Bethlehem Village (Harvey Project) to

this date any time there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 41 Bethlehem Village (Harvey Project) and

contaminated their cistern and vegetation.

90. As a result, red dust continued to blow into No. 41 Bethlehem Village (Harvey

Project), caused damage to the personal and real property of Plaintiffs, who

continued to reside in the affected area, No. 41 Bethlehem Village (Harvey Project)

and those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also

suffered from emotional distress and anxiety as a result of damage to their real

property and dwelling and as a result of personal physical injury by exposure to

the released industrial waste, including bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation
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93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property
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located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.
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102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.
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117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;
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(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Roh sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EMILY BOULOGNE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EMILY BOULOGNE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, EDMANUEL 0. DIAZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EDMANUEL 0. DIAZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



EMILY BOULOGNE et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, EDUAN J. MOLINA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EDUAN J. MOLINA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MILAGRO BELTRES ALCANTARA and LUIS
BELTRES,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MILAGRO BELTRES ALCANTARA and LUIS BELTRES, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MILAGRO BELTRES ALCANTARA is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff LUIS BELTRES, is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff MILAGRO BELTRES ALCANTARA is the mother of Plaintiff LUIS

BELTRES.

5. Plaintiff MILAGRO BELTRES ALCANTARA was born November 10, 1949.

6. Plaintiff LUIS BELTRES, was born August 24, 1974.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 124 Estate Profit, St. Croix, United

States Virgin Islands and continuously thereafter until 2011.

8. All Plaintiffs currently reside at No. 16M Two Williams, St. Croix, United States

Virgin Islands.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 124 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a



Milagro Beltres Alcantara, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff MILAGRO BELTRES ALCANTARA suffered from skin

irritation.

56. Specifically, Plaintiff LUIS BELTRES, suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]llpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Le- . Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MILAGRO BELTRES ALCANTARA, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MILAGRO BELTRES ALCANTARA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LUIS BELTRES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS BELTRES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ALICIA SALDANA, MARIA CEDENO, VIVIAN
CEDENO AND GABRIEL CEDENO

Plaintiffs,

v.

ST. -CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ALICIA SALDANA, MARIA CEDENO, VIVIAN CEDENO AND GABRIEL

CEDENO by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ALICIA SALDANA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff MARIA CEDENO is a resident of Reading, Pennsylvania.

4. Plaintiff VIVIAN CEDENO is a resident of Reading, Pennsylvania.

5. Plaintiff GABRIEL CEDENO is a resident of Reading, Pennsylvania.

6. Plaintiff ALICIA SALDANA is the mother of Plaintiff MARIA CEDENO.

7. Plaintiff MARIA CEDENO is the mother of Plaintiffs GABRIEL CEDENO and

VIVIAN CEDENO.

8. Plaintiff ALICIA SALDANA was born on June 15, 1927.
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9. Plaintiff MARIA CEDENO was born on November 28, 1946.

10. Plaintiff VIVIAN CEDENO was born on December 9, 1984.

11. Plaintiff GABRIEL CEDENO was born on November 9, 1982.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 130 Estate Profit, St. Croix, United

States Virgin Islands.

13. Plaintiff ALICIA SALDANA resided at No. 130 Estate Profit at the time of

Hurricane Georges and continues to reside there to date.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 130 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Hefty v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, .2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 130 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.
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89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 130 Estate Profit and contaminated their cistern

and vegetation.

90. As a result, red dust continued to blow into No. 130 Estate Profit, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 130 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap! persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.



ALICIA SALDANA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27

152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a



ALICIA SALDANA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 30

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. in prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: BY:
Lee J. oh , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ALICIA SALDANA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ALICIA SALDANA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



ALICIA SALDANA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 38

VERIFICATION

I, MARIA CEDENO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARIA CEDENO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, VIVIAN CEDENO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

VIVIAN CEDENO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, GABRIEL CEDENO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GABRIEL CEDENO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARY THERESA LEO and JOHN BAPTISTE
LEO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARY THERESA LEO and JOHN BAPTISTE LEO, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARY THERESA LEO is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff JOHN BAPTISTE LEO is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs MARY THERESA LEO and JOHN BAPTISTE LEO were husband and

wife.

5. Plaintiff MARY THERESA LEO was born August 4, 1951.

6. Plaintiff JOHN BAPTISTE LEO, was born July 1, 1948.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 135 Profit Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs resided at No. 135 Profit Hill at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 135 Profit Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of



MARY THERESA LEO, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff MARY THERESA LEO suffered from respiratory issues.

56. Specifically, Plaintiff JOHN BAPTISTE LEO suffered from itchy skin.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 135 Profit Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 135 Profit Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 135 Profit Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 135 Profit Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.



MARY THERESA LEO, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine.. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.



MARY THERESA LEO, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.



MARY THERESA LEO, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear and

anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOHN BAPTISTE LEO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this

WWI
,

YVI firE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day

7/
PUBLIC

, 2017.

JOHN BAPTISTE LEO
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VERIFICATION

I, MARY THERESA LEO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARY THERESA LEO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUIS M. SOTO, SR., ZULEYKA SOTO and LUIS
M. SOTO, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUIS M. SOTO, SR., ZULEYKA SOTO and LUIS M. SOTO, JR., by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUIS M. SOTO, SR. is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff ZULEYKA SOTO, is a resident of Detroit, Michigan.

4. Plaintiff LUIS M. SOTO, JR. is a resident of Detroit, Michigan.

5. Plaintiffs ZULEYKA SOTO and LUIS M. SOTO, JR. are the children of Plaintiff

LUIS M. SOTO, SR.

6. Plaintiff LUIS M. SOTO, SR. was born on June 21, 1967.

7. Plaintiff ZULEYKA SOTO, was born on April 13, 1991.



Luis M. Soto, Sr, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 2

8. Plaintiff LUIS M. SOTO, JR. was born on March 11, 1987.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 50 Harvey Project, St. Croix, United

States Virgin Islands.

10. Plaintiffs resided at No. 50 Harvey Project at the time of Hurricane Georges and

continuously thereafter until 1999.

11. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 50 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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37. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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47. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

Be Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs whenever there was a strong wind or

work done on the Red Dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.

67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."
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70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiff but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

83. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.
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D. Related Litigation

84. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

85. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

86. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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87. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

88. Plaintiffs did not opt out of the Henry class.

89. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

90. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

91. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]II persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

92. Plaintiffs repeat and re -allege each allegation of Paragraph 1-91 as if set forth

herein verbatim.

93. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

94. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

95. Residential communities are also located just north of the refinery.

96. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

97. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

98. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

99. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

100. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-99 as if set forth

herein verbatim.

101. The actions of Defendants constitute a public nuisance.

102. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

103. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

104. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.
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106. Defendants' actions constitute a private nuisance and/or a trespass.

107. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

109. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

112. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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113. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

114. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

115. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

116. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

117. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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120. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

121. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

122. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

123. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

124. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

125. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

126. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

127. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

128. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

129. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

132. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute negligence that damaged Plaintiffs.

135. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

136. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

137. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

138. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

139. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

140. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

141. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

142. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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143. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

144. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

148. SCRG owned and/or operated the alumina refinery.

149. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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150. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

151. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

152. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

153. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

154. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT



Luis M. Soto, Sr., et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

155. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

156. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

157. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

158. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

159. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

160. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

161. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

162. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

163. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

164. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

165. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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166. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

167. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

168. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

169. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

170. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

171. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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172. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

173. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. h Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUIS M. SOTO, SR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS M. SOTO, SR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ZULEYKA SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ZULEYKA SOTO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LUIS M. SOTO, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS M. SOTO, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSE ACOSTA and EDWIN SALDANA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSE ACOSTA and EDWIN SALDANA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSE ACOSTA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff EDWIN SALDANA, is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff JOSE ACOSTA and Plaintiff EDWIN SALDANA are siblings.

5. Plaintiff JOSE ACOSTA was born June 30, 1955.

6. Plaintiff EDWIN SALDANA, was born September 12, 1958.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 98 Estate Profit, St. Croix, United

States Virgin Islands.
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8. Plaintiff EDWIN SALDANA resided at No. 98 Estate Profit at the time of Hurricane

Georges and continuously thereafter to date.

9. Plaintiff JOSE ACOSTA resided at No. 98 Estate Profit at the time of Hurricane

Georges and then No. 112 Estate Profit.

10. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 98 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a



Jose Acosta, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

52. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Specifically, Plaintiff JOSE ACOSTA suffered from skin irritation.

57. Specifically, Plaintiff EDWIN SALDANA, suffered from skin irritation.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

86. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 98 and 112 Estate Profit to this date any

time there is a strong wind or the red dust piles are worked on.

87. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 98 and 112 Estate Profit and contaminated their cistern

and vegetation.

88. As a result, red dust continued to blow into No. 98 and 112 Estate Profit, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 98 and 112 Estate Profit and those Plaintiffs continued to
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inhale Defendants' industrial waste. Plaintiffs also suffered from emotional distress

and anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

90. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.



Jose Acosta, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

93. The initial class in Henry was defined as

[a]lt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

102. Residential communities are also located just north of the refinery.
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103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of Defendants constitute a public nuisance.
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109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

110. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' actions constitute a private nuisance and/or a trespass.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

128. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.



Jose Acosta, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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148. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of



Jose Acosta, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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165. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

179. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: 7 2 BY: Alf.:111r
Lee ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSE ACOSTA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this A day of

N

Air

erdOtir-PUBLIC
YVONNE V STANLEY

Nota Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

2017.

/102/4 ACOSTA
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VERIFICATION

I, EDWIN SALDANA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this a, day o

ffak- 4
rAlr BLIG

WO - TA Lor
No r," Public

St. Croix .S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2017.

EDWIN SALDANA
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ZAIDA DIAZ, BETZAIDA GUILAMO, DORIS
GUILAMO AND YOLANDA DOLPHIN

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ZAIDA DIAZ, BETZAIDA GUILAMO, DORIS GUILAMO and YOLANDA

DOLPHIN, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ZAIDA DIAZ is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff BETZAIDA GUILAMO is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff DORIS GUILAMO is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff YOLANDA DOLPHIN is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs BETZAIDA GUILAMO, DORIS GUILAMO and YOLANDA DOLPHIN are

the children of Plaintiff ZAIDA DIAZ.

7 Plaintiff ZAIDA DIAZ was born on January 29, 1957.

8. Plaintiff BETZAIDA GUILAMO was born on March 10, 1981.
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9. Plaintiff DORIS GUILAMO was born on May 11, 1984.

10. Plaintiff YOLANDA DOLPHIN was born on June 16, 1975.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 143 Profit Hill (Harvey Project), St.

Croix, United States Virgin Islands.

12. Plaintiff ZAIDA DIAZ resided at No. 143 Profit Hill (Harvey Project) at the time of

Hurricane Georges until 2011, and currently resides at No. 43 Estate Profit.

13. Plaintiff YOLANDA DOLPHIN resided at No. 143 Profit Hill (Harvey Project) at

the time of Hurricane Georges, and currently resides at No 100 Estate Profit.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 143 Profit Hill (Harvey Project) , which is located in one of the

following six communities adjacent to and downwind from the St. Croix Alumina

Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21, Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

60. Specifically, Plaintiff ZAIDA DIAZ suffered from red eyes.
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61. Specifically, Plaintiff DORIS GUILAMO suffered from red eyes.

62. Specifically, Plaintiff BETZAIDA GUILAMO suffered from red eyes.

63. Specifically, Plaintiff YOLANDA DOLPHIN suffered from red eyes.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 43 Estate Profit and No. 100 Estate

Profit to this date any time there is a strong wind or the red dust piles are worked

on.
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93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 43 Estate Profit and No. 100 Estate Profit and

contaminated their cistern and vegetation.

94. As a result, red dust continued to blow into No. 43 Estate Profit and No. 100

Estate Profit, caused damage to the personal and real property of Plaintiffs, who

continued to reside in the affected area, No. 43 Estate Profit and No. 100 Estate

Profit, and those Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.
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119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.



ZAIDA DIAZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; {2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.



ZAIDA DIAZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plain

BY:
Lee J. Roh , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ZAIDA DIAZ, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best

of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to

file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

RY PUBLIC
VONNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

, 2017.

IDA DIA
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VERIFICATION

I, BETZAIDA GUILAMO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN

Before me this day of

ONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

ETZAIDA GUILAMO
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VERIFICATION

I, DORIS GUILAMO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me thi9 \ day of

1111111ffillftW
"IMIXT., 14,

YV Ofr. V. STANLEY
Notary Public

St. roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

r
DORIS-G MO
0(2-:t;_3 a,

, 2017.
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VERIFICATION

I, YOLANDA DOLPHIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

YOLANDA DOL IN

SUBSCRIBED AND SWORN TO

Before me this 021/th day of 37-A -r , 2017.

WILFREDO CASTRO °JR.
Notary Public

St Thomas/St John, U.S. Virgin islands
NP -76-14

My Commission Expires August 22, 2018
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

THELMA BATTISTE, CHARLES EMANUEL
HAYNES, ANDREA BATTISTE, ASHTON M.
BATTISTE and JORDAN MARIE BATTISTE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs THELMA BATTISTE, CHARLES EMANUEL HAYNES, ANDREA

BATTISTE, ASHTON M. BATTISTE and JORDAN MARIE BATTISTE by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff THELMA BATTISTE is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff CHARLES EMANUEL HAYNES is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff ANDREA BATTISTE, is a resident of resident of St. Croix, United States

Virgin Islands.

5. Plaintiff ASHTON M. BATTISTE is a resident of resident of St. Croix, United States

Virgin Islands.
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6. Plaintiff JORDAN MARIE BATTISTE is a resident of New York.

7. Plaintiff THELMA BATTISTE is the mother of Plaintiffs ANDREA BATTISTE,

ASHTON M. BATTISTE and JORDAN MARIE BATTISTE.

8. Plaintiff CHARLES EMANUEL HAYNES is the common law spouse of Plaintiff

THELMA BATTISTE.

9. Plaintiff THELMA BATTISTE was born October 30, 1938.

10. Plaintiff CHARLES EMANUEL HAYNES was born August 24, 1942.

11. Plaintiff ANDREA BATTISTE, was born July 2, 1975.

12. Plaintiff ASHTON M. BATTISTE, was born August 4, 1976.

13. Plaintiff JORDAN MARIE BATTISTE was born May 26, 1995.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 8M Clifton Hill, St. Croix, United States

Virgin Islands.

15. Plaintiffs THELMA BATTISTE, CHARLES E. HAYNES and ANDREA BATTISTE

resided at No. 8M Clifton Hill at the time of Hurricane Georges and have

continuously resided to date.

16. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 8M Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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of Harvey, Clifton HID and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.
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22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
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name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Specifically, Plaintiff THELMA BATTISTE suffered from rash and respiratory

issues.

63. Specifically, Plaintiff CHARLES EMANUEL HAYNES, suffered from rash and

respiratory issues.

64. Specifically, Plaintiff ANDREA BATTISTE, suffered from rash and respiratory

issues.

65. Specifically, Plaintiff ASHTON M. BATTISTE suffered from rash and respiratory

issues.

66. Specifically, Plaintiff JORDAN MARIE BATTISTE, suffered from rash and

respiratory issues.

67. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

68. Plaintiffs had to purchase water as a result of their cistern being contaminated.

69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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70. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

71. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

72. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

73. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

74. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

75. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

76. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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77. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

78. The refinery ceased operations in approximately 2002.

79. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

80. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

81. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

82. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

95. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 8M Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 8M Clifton Hill and contaminated their cistern and

vegetation.

97. As a result, red dust continued to blow into No. 8M Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 8M Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

99. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("HenrY) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

102. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Refine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[ajll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

111. Residential communities are also located just north of the refinery.



THELMA BATTISTE et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of Defendants constitute a public nuisance.
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118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

119. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' actions constitute a private nuisance and/or a trespass.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

125. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.
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150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily
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function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).
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174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plainti

BY: c_

Lee J. Roh sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, THELMA BATTISTE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

THELMA BATTISTE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, CHARLES EMANUEL HAYNES, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CHARLES EMANUEL HAYNES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ANDREA BATTISTE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANDREA BATTISTE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ASHTON M. BATTISTE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ASHTON M. BATTISTE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JORDAN MARIE BATTISTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JORDAN MARIE BATTISTE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN TH'E SUPERIOR COURT OF THE VIRGIN ISLANDS 

DIVISION OF ST. CROIX 

PAULA ARROYO, VICTOR M. PEREZ, JR., CIVIL NO: .i:>3/"t:> 
JORGE A. PEREZ, NYDIA E. PEREZ and PAULA 
Y. SERRANO, Red Dust Docket 

Plaintiffs, 

V. 

ST. CROIX ALUMINA LLC, GLENCORE 
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. 
f/k/a CLARENDON, LTD., CENTURY ALUMINUM 
COMPANY, and ST. CROIX RENAISSANCE 
GROUP, LLLP, 

Defendants. 

ACTION FOR DAMAGES 

JURY TRIAL DEMANDED 

;, -.... 

1J 

" 

VERIFIED COMPLAINT -F. ~
o s:-

PI a inti ff s PAULA ARROYO, VICTOR M. PEREZ, JR., JORGE A. ~EREZ, NYDIA 

E. PEREZ and PAULA Y. SERRANO by and through their undersigned counsel , file their 

Verified Complaint and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C § 76, et seq. 

2. Plaintiff PAULA ARROYO is a resident of St. Croix, United States Virgin Islands. 

3. Plaintiff VICTOR M. PEREZ, JR. is a resident of St. Croix, United States Virgin 

Islands. 

4. Plaintiff JORGE A. PEREZ, is a resident of Atlanta, Georgia. 

5. Plaintiff NYDIA E. PEREZ, is a resident of Galveston, Texas. 

6. Plaintiff PAULA Y. SERRANO is a resident of Galveston, Texas. 

7. Plaintiff PAULA ARROYO is the mother of Plaintiffs VICTOR M. PEREZ, JR. , 

JORGE A. PEREZ, and NYDIA E. PEREZ. 

FILED :t -Z1 -1 '=f 
FEE PAID 1b JS: 
BY 7:)A 
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8. Plaintiff PAULA Y. SERRANO is the daughter of Plaintiff NYDIA E. PEREZ. 

9. Plaintiff PAULA ARROYO was born August 11, 1949. 

10. Plaintiff VICTOR M. PEREZ, JR. was born August 11, 1968. 

11. Plaintiff JORGE A. PEREZ, was born May 9, 1991. 

12. Plaintiff NYDIA E. PEREZ, was born September 14, 1967. 

13. Plaintiff PAULA Y. SARRANO was born January 20, 1995. 

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs 

physically resided in the same house at No. 83 Estate Profit, St. Croix, United 

States Virgin Islands. 

15. Plaintiff PAULA ARROYO resided at No. 83 Estate Profit at the time of Hurricane 

Georges and has continuously resided to date. 

16. Plaintiff VICTOR M. PEREZ, JR resided at No. 83 Estate Profit at the time of 

Hurricane Georges and then No. 325 Estate Barren Spot where he has 

continuously resided to date. 

17. Each individual Plaintiff was a member of the Henry1 class until it was de-certified. 

As of September 21, 1998, each individual Plaintiff resided in property, specifically 

No. 83 Estate Profit, which is located in one of the following six communities 

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects 

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La 

Reine, and suffered damages or injuries as a result of exposure during and after 

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. 
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Hurricane Georges to red dust and red mud blown during Hurricane George. None 

of the individual Plaintiffs opted out of the class. 

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability 

company, and is deemed to be a citizen of each state in which one of its members 

is a citizen. 

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its 

principal place of business in New York. 

20. On information and belief, Defendant Glencore, LTD, is a limited liability company, 

and is deemed to be a citizen of each state in which one of its members is a citizen. 

21. On information and belief, Defendant Glencore International, AG, is an Anglo

Swiss multinational commodity trading and mining company headquartered in 

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not 

know its exact form of organization. 

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a 

limited liability limited partnership, with its principle place of business in St. Croix. 

On information and belief, Defendant St. Croix Renaissance Group, LLLP is 

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin 

Islands, because of the citizenship of its partners. 

23. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 
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of entities. The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust. 

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly 

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO 

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this 

lawsuit 

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore 

International"), a Swiss company. 

26. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and 

data collection for the startup of the alumina refinery and in VIALCO's operation of 

the alumina refinery. Glencore had to approve VIALCO's most basic decisions, 

including but not limited to, salaries and benefits of its employees, and 

improvements at the facility. Glencore funded all refinery activities and regularly 

inspected the facility. 

27. The height of the red mud piles increased while Glencore and VIALCO operated 

the refinery. 

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum 

Company ("Century Aluminum") Century Chartering Company, a wholly owned 

subsidiary of Glencore International. Century Chartering Company changed its 

name to Century Aluminum Company ("Century Aluminum") in July 1995 and 

remained a wholly owned subsidiary of Glencore International through April 1996. 
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Defendant Century Aluminum is a Delaware corporation with its principal place of 

business in California. 

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by 

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a 

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition 

Agreement for the sale of the refinery, Defendant Glencore International was 

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate 

parent of SCA. 

30. As a condition of the sale, Glencore International, retained liability for up to $18 

million for claims made by July 24, 2001 arising from specified environmental 

conditions, including without limitation, claims related to substances migrating from 

the refinery, and the parties agreed to cooperate with regard to the investigation 

and remediation of environmental conditions covered by the Acquisition 

Agreement. 

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the 

indemnification obligations of Glencore International pursuant to the Acquisition 

Agreement for the sale of the VIALCO facility to SCA. Glencore International, 

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore 

Defendants." 
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32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case 

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts ... and 

particulates" discharged from the refinery property. 

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from 

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the 

sale, various Alcoa entities entered into three separate alumina supply contracts 

with Glencore, Ltd. 

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by 

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained 

liability arising out of any alleged failure to secure materials at the refinery, 

including but not limited to bauxite, "red dust" and "red mud" and a right of access 

to remediate the red mud piles. 

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is 

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania, 

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At 

all relevant times, SCA was a wholly-owned subsidiary of Defendant ALCOA, Inc. 

and was an "Alcoa-controlled entity." 

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a 

Pennsylvania corporation with its principal place of business in New York, and at 

all relevant times ALCOA was the parent company of St. Croix Alumina and made 

environmental decisions concerning the refinery as well as economic and 



PAULA ARROYO et. al. v. St. Croix Alumina LLC, et al., Civil No. __ _ 
VERIFIED COMPLAINT 
Page 7 

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa 

Defendants." 

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale 

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC") 

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately 

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG"). 

38. SCRG has owned and/or operated the refinery from 2002 to the present. 

FACTUAL BACKGROUND 

A. The St. Croix Alumina Refinery 

39. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red 

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns 

that it can cause irritation of the eyes, skin and upper respiratory tract. 

40. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or "red mud" or "red dust," which is 

indistinguishable in color and texture from bauxite. The MSDS for red mud states 

that it can cause "severe irritation and burns [of eyes), especially when wet," "can 

cause severe irritation [of skin], especially when wet," and "can cause irritation of 

the upper respiratory tract." It also advises against skin and eye exposure to red 

mud. Both red mud and bauxite damage real and personal property and can stain 

it. 
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41. From the beginning of the alumina refinery's operations, the red mud was stored 

with coal dust and other particulates outdoors in open piles that at times were as 

high as approximately 120 feet and covered up to 190 acres of land. For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them. 

42. In addition, the refinery contained asbestos and other particulates in various 

conditions that were never removed from the premises, in violation of law. 

43. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

44. The Glencore Defendants failed to correctly control the storage and containment 

of the bauxite while they owned and operated the alumina refinery. The Glencore 

Defendants also failed to properly store, contain and/or remove the asbestos, red 

dust and/or red mud, coal dust, and other particulates prior to the sale of the 

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and 

other particulates in open uncovered piles on the property and failed to remove or 

properly contain the friable, unencapsulated and/or uncovered asbestos that was 

there. 

45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the 

storage and containment of the bauxite, red mud, coal dust, and other particulates. 
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46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos 

removal to be "in the range of $20 million" and continued to fail to correctly control 

the storage and containment of friable, unencapsulated and/or uncovered 

asbestos. 

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by the Glencore Defendants and continued 

to stack and store them in huge uncovered piles. 

48. The Alcoa Defendants failed to properly store, contain and/or remove the 

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the 

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal 

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa 

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million 

and the total projected cost to clean up major environmental issues on shut down 

at $30 to $45 million. 

49. At all relevant times, Defendants knew about the risk of dust emissions from the 

alumina refinery. In 1977, the owners and operators of the alumina refinery learned 

about the need to control drainage, erosion, and dust problems from the red mud 

piles and ways in which to prevent such emissions. 

50. In 1987, an Alcoa research scientist wrote about the potential for emissions from 

the red mud piles and recommended methods for controlling releases. 
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51. A 1989 report from Ormet Corporation to Glencore identified a potential air 

pollution problem posed by bauxite residue and the concern about the ability of the 

bauxite shed to withstand storm conditions. 

52. In 1991, SCA knew that residents living downwind from the alumina refinery had 

complained about fugitive dusts from the refinery. 

53. For years before Georges, the uncovered red mud piles often emitted fugitive dust 

when winds blew across the alumina refinery or on the frequent occasions when 

SCA ran bulldozers over them. 

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red 

mud piles. There had also been numerous reports of water causing the erosion of 

red mud during storms. 

55. In June of 2000, SCA itself acknowledged that a major community concern is 

fugitive emissions from red mud dusting in weather conditions less severe than 

hurricanes. 

B. Hurricane Georges 

56. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that 

the red-mud piles and the bauxite shed could emit fugitive dusts, and that 

emissions from the refinery affected the neighboring residences, the Glencore 

Defendants and the Alcoa Defendants recklessly failed to properly prepare for 

Hurricane Georges including, but not limited to, failing to secure the bauxite, red 

dust, coal dust and other particulates or remove and/or secure asbestos. 
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57. Hurricane Georges struck St. Croix on September 21, 1998. 

58. Because Defendants did not properly store and/or safeguard the bauxite, red mud, 

coal dust, and other particulates, the winds of Hurricane Georges blew huge 

quantities of red dust consisting of both red mud and bauxite and/other particulates 

into the neighboring residences. Refinery workers employed by the Alcoa 

Defendants reported seeing the winds shift and blow huge amounts of bauxite out 

of holes in the roof of the storage shed towards the nearby neighborhoods, and 

area residents saw red dust swirling about their properties during the storm. Later, 

Defendants also admitted that the hurricane carried bauxite and red mud from the 

piles to the adjacent neighborhoods. Witnesses could see the red-mud piles were 

visibly smaller after the hurricane. On information and belief, Defendants hired a 

third party to measure the red mud piles after Hurricane Georges but Defendants 

have concealed this evidence. 

59. Plaintiffs' home, yard, and personal property were coated in the red dust consisting 

of both red mud and bauxite and other particulates from the alumina refinery and 

was damaged and/or destroyed. 

60. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home 

including cleaning out the cistern. Plaintiffs were deprived of the use of their real 

property and this caused them emotional distress and because they were covered 

in Defendants' industrial waste. 
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61. The red dust consisting of red mud and bauxite and other particulates blew into 

Plaintiffs' cistern, the primary source of potable water for many residents of 

St. Croix, and turned the water red. 

62. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic 

substances that blew over from the alumina refinery. 

63. Specifically, Plaintiff PAULA ARROYO suffered from suffered from rash and 

irritated eyes. 

64. Specifically, Plaintiff VICTOR M. PEREZ, JR., suffered from rash and irritated 

eyes. 

65. Specifically, Plaintiff JORGE A. PEREZ, suffered from rash and irritated eyes. 

66. Specifically, Plaintiff NYDIA E. PEREZ suffered from rash, irritated eyes and 

headaches. 

67. Specifically, Plaintiff PAULA Y. SERRANO, suffered from rash, irritated eyes and 

headaches. 

68. Plaintiffs incurred the costs of having to clean the inside and outside of the house 

which was covered in red dust. 

69. Plaintiffs had to purchase water as a result of their cistern being contaminated. 

70. Plaintiffs cleaned the inside and outside of the house themselves, as a family, 

which took several weeks and are entitled to the reasonable value of this cleanup. 

71. During this time of cleanup, all Plaintiffs did not have the reasonable use and 

enjoyment of their family home and suffered stress and anxiety as a result. 
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72. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. 

became stained or damaged by red dust. 

C. After Hurricane Georges 

73. After Hurricane Georges, Defendants continued to improperly store the bauxite, 

red dust, and other particulates and allowed those substances to continue to blow 

about the island and damage Plaintiffs wherever there was a strong wind or work 

done on the red dust piles. 

74. Defendants also delayed cleaning up the bauxite, red dust, and other particulates 

and allowed those substances to continue to blow about the island and damage 

Plaintiffs. 

75. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean 

up the substances from the neighborhoods, they did so in a negligent matter which 

resulted in incomplete clean up, damage to Plaintiffs' home, appliances, 

furnishings and clothes among other items. 

76. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as 

a result of the release. 

77. Plaintiffs were forced to obtain potable water and incur the expense, thereof. 

78. Alcoa and SCA retained responsibility for red mud or bauxite releases during 

Hurricane Georges and were required to continue post-closing remediation of 

certain areas of the alumina refinery premises to the satisfaction of the DPNR. 

79. The refinery ceased operations in approximately 2002. 
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80. Upon information, in 2001 the Alcoa Defendants sought indemnification from the 

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and 

Glencore, for the investigation and cleanup of the refinery prior to closure. 

81. In January 2003, SCA entered into a consent order with DPNR to remediate 

releases from the red mud piles that occurred in 2002 and to construct a control 

system to prevent or minimize future releases from the red mud piles into the 

environment. 

82. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors, 

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the 

Alumina Facility reasonably necessary to effectuate any and all remediation of the 

red mud piles and red mud releases, which may be (a) ordered by a court, (b) 

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or 

VIALCO." 

83. Upon information Defendant ALCOA failed to properly disclose to SCRG all 

hazardous substances and particulates at the refinery and concealed the same 

and, further, went in after the sale and destabilized the red mud piles. 

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at 

the time of the sale to SCRG. 

85. In reality they failed to do so and failed to disclose this to SCRG. 

86. At the time it failed to do so, it knew there was friable asbestos throughout the plant 

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs. 
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87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic 

substances, the toxicity of the substances, and misrepresented to Plaintiffs that 

there were no dangerous conditions or substances at the refinery to which they 

were being exposed. 

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006 

when it was informed by DPNR. 

89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being 

inhaled by Plaintiffs but failed to disclose or warn. 

91. During its operation and/or ownership of the alumina refinery, SCRG has failed to 

remove the asbestos from the refinery. 

92. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years but Plaintiffs had no way of knowing or discovering 

that. In particular, Defendants concealed the existence of the friable asbestos from 

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

93. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiffs but also from Department of Natural Resources (DPNR) and 
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Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

94. SCRG did nothing to remove that asbestos for some three (3) years. 

95. As a result deadly asbestos blew about the neighborhoods near the refinery for at 

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed 

to asbestos. 

96. The red dust has continued to be allowed to lay accumulated in -enormous piles on 

the SCRG property and to blow into No. 83 Estate Profit and No. 325 Estate Barren 

Spot to this date any time there is a strong wind or the red dust piles are worked 

on. 

97. In or about 2014, SCRG began efforts to finally contain the red dust piles but did 

so in a negligent and improper manner to include, but not limited to, failing to 

properly maintain the moisture of the dust such that it virtually on a daily basis blew 

into Plaintiffs' home at No. 83 Estate Profit and No. 325 Estate Barren Spot and 

contaminated their cistern and vegetation. 

98. As a result, red dust continued to blow into No. 83 Estate Profit and No. 325 Estate 

Barren Spot, caused damage to the personal and real property of Plaintiffs, who 

continued to reside in the affected area, No. 83 Estate Profit and No. 325 Estate 

Barren Spot and those Plaintiffs continued to inhale Defendants' industrial waste. 

Plaintiffs also suffered from emotional distress and anxiety as a result of damage 
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to their real property and dwelling and as a result of personal physical injury by 

exposure to the released industrial waste, including bauxite. 

99. As a result of Defendants' conduct before, during and after Hurricane Georges, 

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries, 

medical expenses, damage to their real property and personal possessions, 

mental anguish, pain and suffering and loss of enjoyment of life a propensity for 

additional medical illness, a reasonable fear of contracting illness in the future all 

of which are expected to continue into the foreseeable future. 

100. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and toxic substances. Defendants' conduct is also 

continuing to prevent Plaintiffs from freely enjoying their property. 

D. Related litigation 

101. In 1999, local residents and workers filed a class action ("Henry''} against all the 

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina, 

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry 

plaintiffs sought compensatory and punitive damages for personal injuries and 

property damage sustained from exposure to toxic materials from the refinery, 

including bauxite, red mud, and other particulates, during and after Hurricane 

Georges. 

102. In addition to damages for personal injuries and property damages, the Henry 

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities 
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that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and 

other particulates from the island, and {c) refrain from allowing said substances 

from reaccumulating on the island. 

103. The initial class in Henry was defined as 

[a]II individuals who, as of September 21, 1998 [the date of 
Hurricane Georges], resided, worked, and/or owned 
property located in the following six communities adjacent to 
and downwind from the St. Croix Alumina Refinery Plant
the projects of Harvey and Clifton Hill and the estates of 
Barren Spot, Profit, Clifton Hill and La Reine-who, due to 
Defendants' conduct with regard to the containment and 
storage of red dust containing bauxite and red mud, suffered 
damages and/or injuries as a result of exposure during and 
after Hurricane Georges to red dust and red mud blown 
during Hurricane Georges. 

104. Plaintiffs herein are former members of the original class in Henry in that, as of 

September 21, 1998, they either resided and/or worked and/or owned property 

located in one of the six communities described above, and they have suffered 

and continue to suffer damages and/or injuries as a result of exposure to red dust, 

red mud, and other particulates during and after Hurricane Georges. 

105. Plaintiffs did not opt out of the Henry class. 

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery. 

107. In 2006, the Henry court ruled that the class would only remain certified for the 

liability stage of trial, and then the class would be decertified for the damages 

stage. 
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108. About two years later, on June 3, 2008, the Henry court decertified the original 

class and certified a new class of "[a]II persons who currently reside, work, and/or 

own property in the projects of Harvey and Clifton Hill and the estates of Barren 

Spot, Profit, Clifton Hill, and La Reine .... " Also, the Henry court ruled that the new 

class was certified "only insofar as they seek cleanup, abatement or removal of the 

substances currently present on the refinery property." The Henry court also 

appointed the representatives of the former class to represent the new class. The 

Court ruled that it would not hear individual damage claims on a class basis. 

Plaintiffs then timely filed their individual claims. 

COUNT I: Abnormally Dangerous Condition 

109. Plaintiffs repeat and re-aHege each allegation of Paragraph 1-108 as if set forth 

herein verbatim. 

110. The action of each Defendant constitutes maintaining an abnormally dangerous 

condition. 

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious. 

112. Residential communities are also located just north of the refinery. 

113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates at the refinery was 

solely for Defendants' own business purposes. 
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114. Defendants knew and understood that there was a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates into Plaintiffs' 

neighborhood. 

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud, 

asbestos, and other particulates presented a high risk of great harm to Plaintiffs' 

health, chattel, and properties. Bauxite and red mud can irritate the skin, 

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage 

property and objects. Friable asbestos is also a known carcinogen that can cause 

a variety of respiratory illnesses. 

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud, 

asbestos and other particulates at the alumina refinery caused serious harm to 

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered 

damages as alleged herein. 

COUNT II: Public Nuisance 

117. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-116 as if set forth 

herein verbatim. 

118. The actions of Defendants constitute a public nuisance. 

119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates, from the alumina refinery unreasonably 

threatens and interferes with the public rights to safety, health, peace, comfort, and 

the enjoyment of private land and public natural resources. 
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120. The actions of Defendants violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c), 

and§ 204-27(a)) and constitutes nuisance per se. 

121. Plaintiffs are entitled to damages as a result, thereof. 

COUNT Ill: Private Nuisance/Trespass 

122. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-121 as if set forth 

herein verbatim. 

123. Defendants' actions constitute a private nuisance and/or a trespass. 

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other 

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and 

yard. 

125. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other 

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts. 

126. By so doing, Defendants have wrongfully and unreasonably interfered with 

Plaintiffs' private use and enjoyment of their home and property. As a result, 

Plaintiffs have been damaged as alleged, herein. 

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only 

127. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-126 as if set forth 

herein verbatim. 
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128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red 

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional 

damage to Plaintiffs' bodies, real property, and personal property. 

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean 

up the bauxite, red mud, and other particulates from both the alumina refinery and 

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow 

about Plaintiffs' neighborhood and damage Plaintiffs and their property. 

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red 

mud and other particulates that had inundated the Plaintiffs and their property and 

voluntarily undertook the effort to clean up the bauxite, red mud, and other 

particulates from Plaintiffs' neighborhood. 

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water 

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and 

other property. 

132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents 

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other 

property. 

133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite 

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other 

property, which caused further damage to such property and further exposed 

Plaintiffs to the toxic and irritating dusts. 
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134. As a result, Plaintiffs have suffered damages as alleged, herein. 

COUNT V: Intentional Infliction of Emotional Distress 

135. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-134 as if set forth 

herein verbatim. 

136. The actions of Defendants constitute the intentional infliction of emotional distress 

on Plaintiffs. 

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and 

understood that exposure to bauxite and red mud asbestos and other particulates 

presented serious risks to the health and property of thousands of St. Croix 

residents. Defendants also understood that the emissions posed serious threats 

to the local environment and natural resources. 

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding, 

and other physical disturbances could release bauxite, red mud asbestos and 

other particulates from the alumina refinery into Plaintiffs' neighborhood. 

139. For decades, Defendants have understood that St. Croix is a hurricane-prone area 

and that local residents rely on cisterns as their primary source of drinking water. 

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could be blown by winds into Plaintiffs' 

neighborhood as well as the red mud and related particulates. 
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141. Despite this knowledge, Defendants' knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates from 

blowing into Plaintiffs' neighborhood. 

142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the 

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs' 

cistern and property, even though they knew that hurricane victims had limited 

access to clean drinking water. 

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates emissions from the alumina refinery, Defendants' 

purposefully concealed and/or misrepresented the health risks associated with 

exposure to the emissions from Plaintiffs. 

144. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendants continue to allow bauxite, red mud, asbestos and other particulates to 

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds, 

bodies, and property. 

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs 

to suffer from severe emotional distress. 
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146. As a result of Defendants' outrageous and callous disregard for the health, safety, 

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged 

herein, including severe emotional distress and physical ailments resulting from 

such distress. 

COUNT VI: Negligent Infliction of Emotional Distress 

147. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-146 as if set forth 

herein verbatim. 

148. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant 

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from 

serious emotional distress, which duty arose by operating an abnormally 

hazardous condition, through the common law, and through statutory and 

regulatory obligations to prevent hazardous material from escaping from its facility; 

(2) Defendants breached its duty; and (3) as a direct and proximate result of the 

Defendants' breach, Plaintiffs suffered a serious emotional injury. 

149. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VII: Negligence as to All Defendants 

150. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-149 as if set forth 

herein verbatim. 

151. The actions of Defendants constitute negligence that damaged Plaintiffs. 
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152. Before Hurricane Georges, Defendant Glencore owned and operated the alumina 

refinery. 

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud 

and/or asbestos and other particulates. Glencore also continued to supply bauxite 

to the successive owners and/or operators of the refinery without adequately 

warning and/or ensuring that those successors properly stored and/or maintained 

the bauxite and/or red mud and or removed the asbestos and other particulates. 

154. Glencore's conduct fell below the standard of care of a reasonable property owner 

and/or operator in similar circumstances. 

155. Glencore knew and/or should have known that its failure to secure the bauxite and 

red mud and related particulates at the alumina refinery and remove the asbestos 

would allow these dangerous and irritating materials to blow freely into Plaintiffs' 

neighborhoods and harm Plaintiffs' and their properties. 

156. Glencore's failure to secure the bauxite and red mud, asbestos and related 

particulates at the alumina refinery caused the toxic and irritating dusts to blow into 

nearby neighborhoods and damage Plaintiffs and their properties. 

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the 

alumina refinery and failed to adequately secure the bauxite and red mud and 

related particulates on the premises or to remove the asbestos. 

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable property 

owner and/or operator in similar circumstances. 
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159. Alcoa and SCA knew and/or should have known that its failure to secure the 

bauxite and red mud and related particulates at the alumina refinery and remove 

the asbestos would allow these toxic and irritating materials to blow freely into 

Plaintiffs' neighborhoods and harm Plaintiffs' and their property. 

160. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates 

at the alumina refinery and failure to remove the asbestos caused the toxic and 

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their 

property. 

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure 

the bauxite and red mud and related particulates at the alumina refinery and failed 

to remove asbestos. 

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable property 

owner and/or operator in similar circumstances. 

163. Alcoa and SCA knew and/or should have known that its failure to secure the 

bauxite and red mud and related particulates at the alumina refinery and to remove 

the asbestos would allow these toxic and irritating materials to blow freely into 

Plaintiffs' neighborhood and harm Plaintiffs' and their property. 

164. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates 

at the alumina refinery and remove the asbestos caused the toxic and irritating 

dusts to blow into nearby neighborhoods and damage Plaintiffs and their 

properties. 
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165. SCRG owned and/or operated the alumina refinery. 

166. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

167. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs' neighborhood and harm 

Plaintiffs and their property. 

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and their property. 

169. Defendants' negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

170. Plaintiffs also specifically allege that they are entitled to recover under Banks and 

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional 

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND} OF 

TORTS§ 905 (1979); see also Moolenaarv. Atlas Motor Inns, Inc., 616 F.2d 87, 90 

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e. It is not essential to a cause of action that pecuniary loss result. 

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant's act is beneficial." 

See id. at cmt. a. 
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171. The general rule is that if an actor's negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS§ 456 (1965). The rule is "not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor." See id. cmt. e. 

172. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety-independent of physical injury-if this is the 

expectable result of the defendant's tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor's conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9. 

See, e.g., Moolenaar, 616 F.2d at 90. 

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and 

annoyance" for actions in which that person's property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS§ 939 

(1979). "Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 



PAULA ARROYO et. al. v. St. Croix Alumina LLC, et al., Civil No. __ _ 
VERIFIED COMPLAINT 
Page 30 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests." See id. cmt. on subsection 1. 

174. Additionally, courts interpreting Restatement§§ 905 and 939 have concluded that 

claims for nutsance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron 

moved for summary judgment on claims for recovery of "emotional distress" 

because there was no proof of physical injury or physical endangerment. See id. 

The court, relying on§§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

175. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 
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the result of dust pollution emanating from the defendant's ginning mill. See id. 

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish. See id. 

The court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant's invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James's $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A. The court 

reasoned: 

"The Restatement considers several hours worrying about securing 
shelter to be a potential element of damage recovery. RESTATEMENT 
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that 
in the absence of physical injury, emotional distress is only 
compensable if Antilles' conduct was intentional or extremely 
outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the 
award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS§ 436A. Since emotional distress 
was only a part of the damages awarded, this section is inapplicable. 

Antilles Ins., 30 V. I. at 257. 

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are 



PAULA ARROYO et. al. v. St. Croix Alumina LLC, et al., Civil No. __ _ 
VERIFIED COMPLAINT 
Page 32 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Refinery acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses, 

including property damage to their homes and the contamination of their cisterns; 

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations 

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and 

{4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under 

Restatement § 939 because the Defendants' damaged or ruined their property, 

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or 

any other theory of liability. 

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that 

escaping red mud and bauxite presented health risks to the surrounding 

neighborhoods, but consciously and with reckless indifference took no reasonable 

steps to protect the surrounding neighborhoods. 

179. There were seven cells of red mud when Hurricane Georges hit; all were above 50 

feet; the tallest was about 120 feet. Alcoa's Management Standards and 

Guidelines for handling red mud states that: "Dust from the residue can effect 

neighbors and vegetation ... bauxite residue deposits have been assessed as a 

major potential environmental liability for the company." The cells were visibly 

smaller after the hurricane. 
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180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and 

found that the branches of vegetation were stained red and so were the white shirt, 

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The 

Title V permitting-application documents admitted that red-mud pHes could be 

covered or treated with chemicals to prevent wind erosion and to reduce fugitive 

emissions-and despite complaints from neighbors about red dust-the Refinery 

took no steps to contain emissions. 

181. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Black admitted that full respirators-not just dust masks-were required in 

potential high-dust areas. Despite this, Mr. Black, in his capacity as an 

environmental manager for the Refinery, admitted he never took into account the 

safety and protections of the surrounding residents in considering how to store 

bauxite or the bauxite residue. 

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in 

Case No. 2004/67. They admitted that, "much of the current bauxite residue 

disposal area is uncovered" and should be "stabilized" and presents an 

environmental hazard for a number of reasons, included that the containment area 

"no longer reflected any containment." They admitted that that the poor condition 

and lack of containment was "open and obvious." They also admitted there were 
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elevated levels of poisons in the ground water including arsenic, selenium and 

lead, along with elevated pH levels. 

183. The Refinery had prior knowledge about its dangerous industrial waste escaping. 

Mr. Black admitted they knew about complaints from neighbors about red-mud 

dusting and drinking-water contamination. Mr. Pedersen admitted he knew 

generally about complaints that fugitive emissions were making people in the 

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of 

bauxite that was particularly susceptible to dusting. Internal documents show that 

the bauxite-storage facility was inadequately constructed to withstand storms

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did 

so again in Georges. (This caused problems even before Georges storing both dry 

and wet bauxite because 25% of the bauxite-storage-building roof was missing 

and there's no structural siding.) Internal documents admitted that the entire 

structure should have been enclosed to handle "particularly the dusty bauxites," 

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using 

"plastic curtains." 

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of 

the officials responsible for preparing for them. Despite this, Mr. Black took no 

steps to prevent bauxite from being blown around the islands. The Refinery never 

took any steps to prevent the red mud from escaping during a hurricane. 

Documents show Black falsely justified the Refinery's failure to prepare the shed 
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to DPNR by claiming the bauxite-storage building was "built to withstand 

hurricanes." In fact the bauxite was stored in an open A-frame and with only plastic 

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't 

aware of any extra precautions taken to protect neighbors in the area in the event 

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure 

the red mud and bauxite. 

185. Refinery employees witnessed the bauxite leaving the storage shed during the 

storm through a hole in the roof. The facility was cited by DEP because "a 

substance described as red mud contaminated numerous properties including 

cisterns during the hurricane." The Refinery's investigation revealed homes with 

"what looked like bauxite on the walls." The Refinery recklessly failed to test or 

measure to determine the amount of bauxite and red mud that escaped the 

Refinery during the hurricane. 

186. DEP found that the Refinery failed to take any precautionary measures to prevent 

bauxite from escaping. This prompted the Refinery to buy approximately $50,000 

worth of tarps to cover the bauxite in the event of another storm, but it didn't take 

any steps to secure the red mud. The Refinery covered the bauxite with tarp the 

next time a hurricane threatened. 

187. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste. 
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188. Despite this knowledge, SCRG took no measures to remove or contained those 

hazardous chemicals. 

189. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed 

to warn Plaintiffs or attempt to contain the substances. 

190. The actions of Defendants were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just. 

DATED: _1'---'---\~ __ \ n_ 
C 

RESPECTFULLY SUBMITTED, 
LEE J. ROHN & ASSOCIATES, LLC 
Attorneys f r Plaintiff 

Lee J. Rohn, 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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VERIFICATION 

I, PAULA ARROYO, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my 

personal situation, including my personal and property damages are true and correct to 

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

PAULA ARROYO 

SUBSCRIBED AND SWORN TO 

Before me this __ day of ______ , 2017. 

NOTARY PUBLIC 
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VERIFICATION 

I, VICTOR M. PEREZ, JR., being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my 

personal situation, including my personal and property damages are true and correct to 

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

VICTOR M. PEREZ, JR. 

SUBSC~BEDANDSWORNTO 

Before me this __ day of ______ , 2017. 

NOTARY PUBLIC 
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VERIFICATION 

I, JORGE A. PEREZ, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my 

personal situation, including my personal and property damages are true and correct to 

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

JORGE A. PEREZ 

SUBSCRIBED AND SWORN TO 

Before me this __ day of ______ , 2017. 

NOTARY PUBLIC 



PAULA ARROYO et. al. v. St. Croix Alumina LLC, et al., Civil No. __ _ 
VERIFIED COMPLAINT 
Page 40 

VERIFICATION 

I, NYDIA E. PEREZ, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my 

personal situation, including my personal and property damages are true and correct to 

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

NYDIA E. PEREZ 

SUBSCRIBED AND SWORN TO 

Before me this __ day of ______ , 2017. 

NOTARY PUBLIC 
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VERIFICATION 

I, PAULA Y. SERRANO, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my 

personal situation, including my personal and property damages are true and correct to 

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

PAULA Y. SERRANO 

SUBSCRIBED AND SWORN TO 

Before me this __ day of ______ , 2017. 

NOTARY PUBLIC 



111"""" _____ .............................................................................. ..,_ ................................................. _...._ ..................................................................... _......,.......,......,.....,. 

LEE J; ROHN & ASSOCIATES, LLC 
COST ACCOUNT 
1101 KING STREET 
CHRISTIANSTED, VI 00820 
3400778:.8855 

FIRST BANK 
101-7285/2216 

7/22/2017 

PAYTOTHE __ c_l""""'e_rk_,_s_u_p_er_io_r_c_o_u_rt ______________________ _______JI $**75.00 
ORDER OF . 

12264 

Sevenfy-Five· and 00/ 1 OO***************'!r***********************************************************************************~ 
-,-----,----------------------,---------------:--c--,----- DOLLARS CT) 

Clerk , Superior Court 

MEMO 
Arroyo, Paula et al v. St. Croix Alumina et al. 

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT 

Clerk , Superior Court 
Superior Court Clerk - Filing fee - Red Dust 

Costs - First Bank Arroyo, Paula et al v. St. Croix Alumina et al. 

7/22/2017 

I 
j 
! 
::, 

l ~--......,,...,~ ... ----~ .r 
J 

12264 

75.00 

75.00 



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

VIOLET A. ALOYO, CARMEN L. AYALA, RUBEN
E. AYALA, VICTOR ALOYO and VICTOR R.
AYALA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs VIOLET A. ALOYO, CARMEN L. AYALA, RUBEN E. AYALA, VICTOR

ALOYO and VICTOR R. AYALA by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VIOLET A. ALOYO is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff CARMEN L. AYALA is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff RUBEN E. AYALA, is a resident of resident of St. Croix, United States

Virgin Islands.

5. Plaintiff VICTOR ALOYO is a resident of St. Croix, United States Virgin Islands.

6. Plaintiff VICTOR R. AYALA is a resident of St. Croix, United States Virgin Islands.

7. Plaintiff VIOLET A. ALOYO is the mother of CARMEN L. AYALA and VICTOR

ALOYO and the grandmother of VICTOR R. AYALA and RUBEN E. AYALA.
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8. Plaintiff VIOLET A. ALOYO was born December 31, 1947.

9. Plaintiff CARMEN L. AYALA was born October 5, 1967.

10. Plaintiff RUBEN E. AYALA, was born October 13, 1993.

11. Plaintiff VICTOR ALOYO was born April 2, 1966.

12. Plaintiff VICTOR R. AYALA was born January 22, 1992.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 132 Harvey Project, St. Croix, United

States Virgin Islands.

14. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 132 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit
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22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.



VIOLET A. ALOYO et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 8

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.
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45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

60. Specifically, all Plaintiffs suffered from red, itchy eyes.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

89. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 132 Harvey Project to this date any time

there is a strong wind or the red dust piles are worked on.

90. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 132 Harvey Project and contaminated their cistern and

vegetation.

91. As a result, red dust continued to blow into No. 132 Harvey Project, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 132 Harvey Project and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

93. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

96. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

105. Residential communities are also located just north of the refinery.
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106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of Defendants constitute a public nuisance.
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112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

113. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' actions constitute a private nuisance and/or a trespass.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.



VIOLET A. ALOYO et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 21

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.
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144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily
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function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).
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168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.



VIOLET A. ALOYO et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attor f,r' lai ntiff

BY:
Lee J. Rohn, sq
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, VIOLET A. ALOYO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

VIOLET A. ALOYO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



VIOLET A. ALOYO et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

VERIFICATION

I, CARMEN L. AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CARMEN L. AYALA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, RUBEN E. AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RUBEN E. AYALA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, VICTOR ALOYO being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

VICTOR ALOYO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, VICTOR R. AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

VICTOR R. AYALA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CLAYTON A. WILLIAMS and CRAIG WILLIAMS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CLAYTON A. WILLIAMS and CRAIG WILLIAMS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CLAYTON A. WILLIAMS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff CRAIG WILLIAMS is a resident of Davie, Florida.

4. Plaintiffs CLAYTON A. WILLIAMS is the father of Plaintiff CRAIG WILLIAMS.

5. Plaintiff CLAYTON A. WILLIAMS was born August 14, 1939.

6. Plaintiff CRAIG WILLIAMS, was born June 25, 1990.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 2 Harvey, St. Croix, United States

Virgin Islands.
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8. All Plaintiffs resided at No. 2 Harvey Project at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 2 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff CLAYTON A. WILLIAMS suffered from severe allergies.

56. Specifically, Plaintiff CRAIG WILLIAMS suffered from severe allergies.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.
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69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 2 Harvey Project to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiff Clayton A. Williams's home at No. 2 Harvey Project and contaminated

the cistern and vegetation.

87. As a result, red dust continued to blow into No. 2 Harvey Project, caused damage

to the personal and real property of Plaintiff Clayton A. Williams, who continued to

reside in the affected area, No. 2 Harvey Project and the Plaintiff continued to

inhale Defendants' industrial waste. Plaintiff also suffered from emotional distress

and anxiety as a result of damage to his real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.
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88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiff Clayton A. Williams to

red dust, bauxite, asbestos and other particulates and toxic substances.

Defendants' conduct is also continuing to prevent Plaintiff from freely enjoying his

property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.
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117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.
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141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.



CLAYTON A. WILLIAMS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CLAYTON A. WILLIAMS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this t3 day of

ARY PUBLIC

NNE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, MS

AZIA.
CLAY ON A. WILLIAM

, 2017.
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VERIFICATION

I, CRAIG WILLIAMS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CRAIG WILLIAMS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-7285/2216

12063

7/13/2017

PAY TO THE
75.00ORDER OF $

Superior Court of the Virgin Islands

Seventy -Five and 00/100*********** ********** * * * * ******************************** * * * * * *********
DOLLARS

Superior Court of the Virgin Islands

MEMO

Williams et al v. St. Croix Alumina et al

uQL2063u' 1: 2 2 L6? 28 5 La: 7 21,Nu L8 L90 4114

J417 SIGNATURE

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands

Costs - First Bank

7/13/2017
Court Fee
Clayton Williams & Craig Williams

12063

75.00

Williams et al v. St. Croix Alumina et al 75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

BLANCA CRUZ VARGAS, BRUNILDA CRUZ and
ELBA M. CRUZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs BLANCA CRUZ VARGAS, BRUNILDA CRUZ and ELBA M. CRUZ, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff BLANCA CRUZ VARGAS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff BRUNILDA CRUZ is a resident of Puerto Rico.

4. Plaintiff ELBA M. CRUZ, is a resident of Puerto Rico.

5. Plaintiffs BLANCA CRUZ VARGAS is the mother of BRUNILDA CRUZ and ELBA

M. CRUZ.

6. Plaintiff BLANCA CRUZ VARGAS was born April 28, 1941.

7 Plaintiff BRUNILDA CRUZ was born June 9, 1962.
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8. Plaintiff ELBA M. CRUZ, was born May 20, 1970.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 108 Estate Profit, St. Croix, United

States Virgin Islands.

10. Plaintiff BLANCA CRUZ VARGAS continues to reside at No. 108 Estate Profit, St.

Croix, United States Virgin Islands to date.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 108 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin), especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff BLANCA CRUZ VARGAS suffered from irritated eyes and

itchy skin.

58. Specifically, Plaintiff BRUNILDA CRUZ suffered from itchy skin.

59. Specifically, Plaintiff ELBA M. CRUZ, suffered from irritated eyes and itchy skin.
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60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.
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68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."
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75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 108 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew
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into Plaintiffs' home at No. 108 Estate Profit and contaminated their cistern and

vegetation.

90. As a result, red dust continued to blow into No. 108 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 108 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,
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LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered
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and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.
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102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to
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Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.
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117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.
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123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.
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130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;
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(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, BLANCA CRUZ VARGAS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

BLANCA CRUZ VARGAS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BRUNILDA CRUZ, being fully sworn, state that I have read the allegations

cc ritained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

cc, s
SUBSCRIBED AND SWORN TO

Before me this \ C\ day of

ott.444-e-(

NOTA Y PU

BRUNILD UZ

, 2017.

VIAlaz9



BLANCA CRUZ VARGAS et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, ELBA M. CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ELBA M. CRUZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

AGUEDA BERMUDEZ and FELIX GONZALEZ,
JR., SR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs AGUEDA BERMUDEZ and FELIX GONZALEZ, JR., by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff AGUEDA BERMUDEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff FELIX GONZALEZ, JR., is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs AGUEDA BERMUDEZ is the mother of FELIX GONZALEZ, JR.

5. Plaintiff AGUEDA BERMUDEZ was born March 29, 1929.

6. Plaintiff FELIX GONZALEZ, JR., was born September 14, 1961.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 91 Estate Profit, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 91 Estate Profit at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 91 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff AGUEDA BERMUDEZ suffered from skin and eye irritation.

56. Specifically, Plaintiff FELIX GONZALEZ, JR., suffered from skin and eye irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of



AGUEDA BERMUDEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 91 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 91 Estate Profit and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 91 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 91 Estate Profit and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of laillpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, AGUEDA BERMUDEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

AGUEDA BERMUDEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, FELIX GONZALEZ, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FELIX GONZALEZ, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDILIA RODRIGUEZ BOULOGNE, EDMIVELIS
RODRIGUEZ and EDMANUEL RODRIGUEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EDILIA RODRIGUEZ BOULOGNE, EDMIVELIS RODRIGUEZ and

EDMANUEL RODRIGUEZ, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDILIA RODRIGUEZ BOULOGNE is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff EDMIVELIS RODRIGUEZ, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff EDMANUEL RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff EDILIA RODRIGUEZ BOULOGNE is the mother of Plaintiff EDMIVELIS

RODRIGUEZ and Plaintiff EDMANUEL RODRIGUEZ.
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6. Plaintiff EDILIA RODRIGUEZ BOULOGNE was born March 16, 1970.

7 Plaintiff EDMIVELIS RODRIGUEZ, was born July 2, 1988.

8. Plaintiff EDMANUEL RODRIGUEZ, was born October 16, 1990.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 79 Estate Profit, St. Croix, United

States Virgin Islands.

10. All Plaintiffs currently reside at John F. Kennedy Housing Community, St. Croix,

United States Virgin Islands.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 79 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit
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19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.
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42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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,(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Komoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro , sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDILIA RODRIGUEZ BOULOGNE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

/
Ara,'
NOTA-Y PUBLIC

VONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands

NMy CommissionExPilre614bruary 13, 2019

R.,C4 endtf
EDILIA RODRIG Z OULOGNr

, 2017.
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VERIFICATION

I, EDMIVELIS RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EDMIVELIS RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, EDMANUEL RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EDMANUEL RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

VITALIENNE CHASSANG, VIRGINIA
ESTEPHANE, SARAH ESTEPHANE AND
NEFETERIA JAMES,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs VITALIENNE CHASSANG, VIRGINIA ESTEPHANE, SARAH

ESTEPHANE and NEFETERIA JAMES, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VITALIENNE CHASSANG is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff VIRGINIA ESTEPHANE is a resident of West Palm Beach, Florida.

4. Plaintiff SARAH ESTEPHANE is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff NEFETERIA JAMES is a resident of West Palm Beach, Florida.

6. Plaintiffs VIRGINIA ESTEPHANE and SARAH ESTEPHANE are the children of

Plaintiff VITALIENNE CHASSANG.

7. Plaintiff NEFETERIA JAMES is the granddaughter of Plaintiff VITALIENNE

CHASSANG.
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8. Plaintiff VITALIENNE CHASSANG was born on September 9, 1945.

9. Plaintiff VIRGINIA ESTEPHANE was born on November 11, 1971.

10. Plaintiff SARAH ESTEPHANE was born on August 20, 1977.

11. Plaintiff NEFETERIA JAMES was born on May 12,1991.

12. Plaintiff VITALIENNE CHASSANG resided at No. 708 Strawberry Hill at the time

of Hurricane Georges and continues to reside there to date.

13. Each individual Plaintiff was a member of the Henryl class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 708 Strawberry Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

Be Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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59. Specifically, Plaintiff VITALIENNE CHASSANG suffered from red eyes, itchy

throat and skin irritations.

60. Specifically, Plaintiff VIRGINIA ESTEPHANE suffered from red eyes, itchy throat

and skin irritations.

61. Specifically, Plaintiff JAHVAN NAVARRO suffered from red eyes, itchy throat and

skin irritations.

62. Specifically, Plaintiff JAHNELSY NAVARRO suffered from red eyes, itchy throat

and skin irritations.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to



VITALIENNE CHASSANG, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.
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90. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

91. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 708 Strawberry Hill to this date any

time there is a strong wind or the red dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 708 Strawberry Hill and contaminated their

cistern and vegetation.

93. As a result, red dust continued to blow into No. 708 Strawberry Hill, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 708 Strawberry Hill, and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

95. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]lt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned



VITALIENNE CHASSANG, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 18

property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

115. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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116. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' actions constitute a private nuisance and/or a trespass.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.
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131. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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184. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. n, E q.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, "f:TALIENNE CHASSANG, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED CC7,711L7-.771T and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

VITALIEME CHASSAN 3

SUBSCRIBED AND SWORN TO

Before me thiszo day of Sdi \\I , 2017.

e'tAiil'Aer4SiA,'"Wvr
dsgl P! Notary Public State of Florida

janelie Alvarez
My Commission FF 232561
F;rpires 05119/2019

4,e'itiWrteVlieNOVVW-10
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VERIFICATION

I, VIRGINIA ESTEPHANE, being fully sworn, state that I have read the

allegations contained in the foregoing VE71171ED corrumprr and know that the facts

relating tp my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

e
IRGIN ESTEP ANE

A -L"
SUBSCRIE :ED 1 SWORN TO

Before me this day of , 2017.

OTARY PUBLIC
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VERIFICATION

I, SARAH ESTEPHANE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR 0

Before me this

Auk_
4007p.

day of

ARY-P-U4K4e--
/ANNE V. STANLEY

Notary Public

t. Croix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February 13, 2019

, 2017.

SARAH ESTEPHANE
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VERIFICATION

I, NEFETERIA JAMES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TEVLA JAL

SUBSCRIBED AND SWORN TO

Before me this 22- day of '3" -LA , 2017.

--)-- NOTARY PU

"FW4t.
Notary Public State of Florida
Jar Alvarez
My Commission FF 232561
Expires 06/19/2019
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

HERMINIO TORRES, ISIDORA RIVERA,
HERMINIO TORRES, JR. AND EVELYN TORRES

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs HERMINIO TORRES, ISIDORA RIVERA, HERMINIO TORRES, JR.

AND EVELYN TORRES by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff HERMINIO TORRES is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff ISIDORA RIVERA is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff HERMINIO TORRES, JR. is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff EVELYN TORRES is a resident of St. Croix, United States Virgin Islands.

6. Plaintiffs HERMINIO TORRES and ISIDORA RIVERA are husband and wife.
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7 Plaintiffs EVELYN TORRES and HERMINIO TORRES, JR. are the children of

Plaintiff HERMINIO TORRES.

8. Plaintiff HERMINIO TORRES was born on May 20, 1931

9. Plaintiff ISIDORA RIVERA was born on April 4, 1938.

10. Plaintiff HERMINIO TORRES, JR. was born on September 20, 1975.

11. Plaintiff EVELYN TORRES was born on April 7, 1973.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 100 Estate Profit, St. Croix, United

States Virgin Islands.

13. All Plaintiffs resided at No. 100 Estate Profit at the time of Hurricane Georges

and continue to reside there to date.

14. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 100 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their
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real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to



HERMINIO TORRES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.
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87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 100 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 100 Estate Profit and contaminated their cistern

and vegetation.

90. As a result, red dust continued to blow into No. 100 Estate Profit, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 100 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,
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mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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113. Plaintiffs are entitled to damages as a result, thereof.

COUNT Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.



HERMINIO TORRES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

128. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement § 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, HERMINIO TORRES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts Jelating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of -50

NOTARY PUBLIC

-3-

HERMINIO TORRES

, 2017.
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VERIFICATION

I, ISIDORA RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this A6 day of 10

NOTARY PUBLIC

, 2017.

ISIDORA RIVERA
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VERIFICATION

I, HERMINIO TORRES, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

_

AV
ArrNNE V. STANLEY

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires February 13,2019

day of

PUBLIC

40010
HERMI " RES, JR.

, 2017.
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VERIFICATION

I, EVELYN TORRES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SJJBSCRIBED AND SWORN TO

Before me this -1-1-day of )01 , 2017.

NOTAR PUBLIC



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

PAY TO THE Superior Court of the Virgin islands
ORDER OF
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JOSEPH DOCTRINE and LUCIE DOCTRINE-
ALPHONSE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JOSEPH DOCTRINE and LUCIE DOCTRINE-ALPHONSE, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JOSEPH DOCTRINE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff LUCIE DOCTRINE-ALPHONSE is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiffs JOSEPH DOCTRINE and LUCIE DOCTRINE-ALPHONSE were

husband and wife.

5. Plaintiff JOSEPH DOCTRINE was born on October 29, 1944.

6. Plaintiff LUCIE DOCTRINE-ALPHONSE was born on January 18, 1948.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 111 Harvey Project, St. Croix, United

States Virgin Islands.

8. Plaintiff JOSEPH DOCTRINE resided at No. 111 Harvey Project, St. Croix,

United States Virgin Islands at the time of Hurricane Georges and continues to

reside there to date.

9. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 111 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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12. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.



JOSEPH DOCTRINE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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35. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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45. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

59. All of Plaintiffs' personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.

67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into. No. 111 Harvey Project to this date any

time there is a strong wind or the red dust piles are worked on.
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84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 111 Harvey Project and contaminated their

cistern and vegetation.

85. As a result, red dust continued to blow into No. 111 Harvey Project, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 111 Harvey Project and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

86. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 101 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

101. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

107. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.
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110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

133. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.

139. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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147. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. it is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

ee R q.
VI Bar No.
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, JOSEPH DOCTRINE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this c'`5 dayof

/OA
CAUIPMEN16-411.111111Anal

 'ff:EY PUBI IC
YVONNT V. STANLEY

NA ry Public
St. Croi , U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

iJttyO
PH

,c2tV,i
DOCTRINE

4011MI

2017.
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VERIFICATION

I, LUCIE DOCTRINE-ALPHONSE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day o

4111Przi
I gni

Et
407.3.

YVO
Lry Public/

St. Cro , U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

LUCIE DOCTRINE-ALPHONSE
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CELINA BODLEY, POLYCARP BODLEY AND
LAURNA BODLEY,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CELINA BODLEY, POLYCARP BODLEY and LAURNA BODLEY, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CELINA BODLEY is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff POLYCARP BODLEY is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff LAURNA BODLEY is a resident of Atlanta, Georgia.

5. Plaintiffs CELINA BODLEY and POLYCARP BODLEY are husband and wife.

6. Plaintiff LAURNA BODLEY is the daughter of Plaintiffs CELINA BODLEY and

POLYCARP BODLEY.

7 Plaintiff CELINA BODLEY was born on January 5, 1954.
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8. Plaintiff POLYCARP BODLEY was born on January 25, 1948.

9. Plaintiff LAURNA BODLEY was born on September 3, 1987.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 693 Strawberry, St. Croix, United

States Virgin Islands.

11. Plaintiffs CELINA BODLEY AND POLYCARP BODLEY resided at No. 693

Strawberry at the time of Hurricane Georges and continue to reside there to date.

12. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 693 Strawberry, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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38. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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48. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

58. Specifically, Plaintiff POLYCARP BODLEY suffered from skin rash and irritations.
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59. Specifically, Plaintiff CELINA BODLEY suffered from skin rash and irritations.

60. Specifically, Plaintiff LAURNA BODLEY suffered from skin rash and irritations.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

89. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 693 Strawberry to this date any time

there is a strong wind or the red dust piles are worked on.
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90. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 693 Strawberry and contaminated their cistern

and vegetation.

91. As a result, red dust continued to blow into No. 693 Strawberry, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 693 Strawberry and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

93. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

96. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

100 In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

105. Residential communities are also located just north of the refinery.

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of Defendants constitute a public nuisance.

112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

113. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.
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116. Defendants' actions constitute a private nuisance and/or a trespass.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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153. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CELINA BODLEY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

N
YV trTE V. STANLEY

P Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

My Commission Expires
February 13, 2019

g r;,.Q__12
CELINA BODLEY

2017.
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VERIFICATION

I, POLYCARP BODLEY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this c7- day of

040/..
!-411,411111

eirintif
ZLICApo?
-

YVI THE V. STANLEY
Notary Public

St Croix, U.S. Virgin Islands
NP -16-15

My Commission
Expires February 13, 2019

, 2017.

OLYCA BODLEY
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VERIFICATION

I, LAURNA BODLEY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LAURNA BODLEY

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ADRIANA VIOLA SYDNEY, JOHN SYDNEY,
TASHA V. BODLEY, EMILY K. CLARKE, JOHN
SYDNEY, JR. AND TRAVIS N. SYDNEY,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ADRIANA VIOLA SYDNEY, JOHN SYDNEY, TASHA V. BODLEY,

EMILY K. CLARKE, JOHN SYDNEY, JR. AND TRAVIS N. SYDNEY, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ADRIANA VIOLA SYDNEY is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff JOHN SYDNEY, is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff TASHA V. BODLEY is a resident of Raleigh, North Carolina.

5. Plaintiff EMILY K. CLARKE is a resident of Chandler, Arizona.

6. Plaintiff JOHN SYDNEY, JR. is a resident of Gainesville, Florida.

7. Plaintiff TRAVIS N. SYDNEY is a resident of Raleigh, North Carolina.
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8. Plaintiffs ADRIANA VIOLA SYDNEY and JOHN SYDNEY were husband and

wife.

9. Plaintiffs TASHA V. BODLEY, EMILY K. CLARKE, JOHN SYDNEY, JR. AND

TRAVIS N. SYDNEY are the children of Plaintiffs ADRIANA VIOLA SYDNEY

AND JOHN SYDNEY.

10. Plaintiff ADRIANA VIOLA SYDNEY was born on May 22, 1964.

11. Plaintiff JOHN SYDNEY, was born on March 26, 1960.

12. Plaintiff TASHA V. BODLEY was born on October 10, 1984.

13. Plaintiff EMILY K. CLARKE was born on February 12, 1988.

14. Plaintiff JOHN SYDNEY, JR. was born on December 04, 1989.

15. Plaintiff TRAVIS N. SYDNEY was born on February 26, 1991.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 75 Clifton Hill, St. Croix, United

States Virgin Islands.

17. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 75 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



ADRIANA VIOLA SYDNEY, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

18. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

20. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

21. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

22. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

23. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a
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number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

24. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

25. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

26. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

27. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

28. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and
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remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

29. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

30. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

31. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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32. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

33. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

34. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

35. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

36. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

37. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

38. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

39. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

40. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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41. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

42. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

43. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

44. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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45. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

46. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

47. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

48. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

49. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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50. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

51. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

52. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

53. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

54. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

55. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

56. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

57. Hurricane Georges struck St. Croix on September 21, 1998.

58. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

59. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

60. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their
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real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

61. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

62. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality, they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.
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90. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

94. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

103. Residential communities are also located just north of the refinery.
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104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the. alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of Defendants constitute a public nuisance.
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110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

111. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. Defendants' actions constitute a private nuisance and/or a trespass.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and Property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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130. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.

143. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or



ADRIANA VIOLA SYDNEY, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

179. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

180. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.



ADRIANA VIOLA SYDNEY, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro sq
VI Bar No.
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ADRIANA VIOLA SYDNEY, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

.....01111161111

IIMPAZMILie
 illarin

NE V. STANLEY
Notary Public

St, Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2018

day o

P BLIC

ADRIANA VIOLISYDN

, 2017.
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VERIFICATION

I, JOHN SYDNEY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOHN SYDNEY

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, TASHA V. BODLEY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TASHA V. BODLEY

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, EMILY K. CLARKE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EMILY K. CLARKE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JOHN SYDNEY, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOHN SYDNEY, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, TRAVIS N. SYDNEY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TRAVIS N. SYDNEY

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



LEE J. ROHN & ASSOCIATES, LLC
COST ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-728512216 12269

7/22/2017

PAY TO THE Clerk , Superior Court

y $ "75.00
ORDER OF

Seventy -Five and on/.4 -
UV**************************************************** **** **** ************ **************

UI I

MEMO

Clerk , Superior Court

Sydney, Adriana V. et al v. St. Croix Alumina et al.

HBO L 2 26 cio 1:2 2116 ? 28 S L ? 2L "LutL8L90LIP

DOLLARS 6

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT
Clerk , Superior Court

Costs - First Bank

Superior Court Clerk - Filing fee - Red Dust
7/22/2017

12269

75.00

Sydney, Adriana V. et al v. St. Croix Alumina et a
75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MONICA RIVERA, O'DALIS RIVERA, OCAIRY S.
RIVERA, SAMUEL RIVERA, JR., and MIRTA
GARCIA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MONICA RIVERA, O'DALIS RIVERA, OCAIRY S. RIVERA, SAMUEL

RIVERA, JR., and MIRTA GARCIA, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MONICA RIVERA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff O'DALIS RIVERA is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff OCAIRY S. RIVERA is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff SAMUEL RIVERA, JR., is a resident of Waukegan, Illinois.

6. Plaintiff MIRTA GARCIA is a resident of Marrero, Los Angeles.

7. Plaintiff MONICA RIVERA is the mother of Plaintiffs O'DALIS RIVERA, OCAIRY

S. RIVERA, and SAMUEL RIVERA, JR.

8. Plaintiff MIRTA GARCIA is the mother of Plaintiff MONICA RIVERA.
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9. Plaintiff MONICA RIVERA was born January 21, 1973.

10. Plaintiff O'DALIS RIVERA, was born August 3, 1990.

11. Plaintiff OCAIRY S. RIVERA, was born August 4, 1995.

12. Plaintiff SAMUEL RIVERA JR., was born June 6, 1992.

13. Plaintiff MIRTA GARCIA, was born January 20, 1953.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 25 Harvey Project, St. Croix, United

States Virgin Islands.

15. All Plaintiffs resided at No. 25 Harvey Project at the time of Hurricane Georges and

continued to do so until 2002.

16. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 25 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Specifically, Plaintiff MONICA RIVERA suffered from skin rash.

63. Specifically, Plaintiff 0' DARS RIVERA suffered from rash and itchy skin.

64. Specifically, Plaintiff SAMUEL RIVERA, JR., suffered from swollen eyes.

65. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

66. Plaintiffs had to purchase water as a result of their cistern being contaminated.

67. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

68. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

69. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

70. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.
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71. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

72. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

73. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

74. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

75. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

76. The refinery ceased operations in approximately 2002.

77. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

78. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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79. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

80. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

88. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

90. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.
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93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

96. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

105. Residential communities are also located just north of the refinery.

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of Defendants constitute a public nuisance.

112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

113. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' actions constitute a private nuisance and/or a trespass.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and
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the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.
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129. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately
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warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.
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160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)



MONICA RIVERA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for
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mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,
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including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be
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covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event



MONICA RIVERA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.
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183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: cX

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for aintiffs

4 Adli°Iitradedijiiiit
Lee J. R.
VI VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

BY:
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VERIFICATION

I, MONICA RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this CA) day of

itaIll) Arrqi
NI I  7,-- '--- fa i P -. T

otary Public
S roix, U.S. Vwgin Islands

NP -16-15
My Commission Expires February 13, 2019

MONICA RIVERA

, 2017.
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VERIFICATION

I, O'DALIS RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

O'DALIS RIVERA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, OCAIRY RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this 3 day of

YV i NE V. STANLEY

Notary Public

St. Croix, U.S. Virgin Islands

NP -16-15

My Commission
Expires February 13, 2019

, 2017.
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VERIFICATION

I, SAMUEL RIVERA, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SAMUEL RIVERA, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MIRTA GARCIA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MIRTA GARCIA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SANDRA MEDINA RODRIGUEZ, JOSE M.
RODRIGUEZ, SR., JOSE M. RODRIGUEZ, JR.,
SARA I. RODRIGUEZ, JOSE W. RODRIGUEZ,
MARY S. RODRIGUEZ, ELIZABETH MEDINA,
YARIELIZ MEDINA, and TAMESHA MEDINA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SANDRA MEDINA RODRIGUEZ, JOSE M. RODRIGUEZ, SR., JOSE M.

RODRIGUEZ, JR., SARA I. RODRIGUEZ, JOSE W. RODRIGUEZ, MARY S.

RODRIGUEZ, ELIZABETH MEDINA, YARIELIZ MEDINA, and TAMESHA MEDINA, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SANDRA MEDINA RODRIGUEZ is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff JOSE M. RODRIGUEZ, SR. is a resident of St. Croix, United States Virgin

Islands.
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4. Plaintiff JOSE M. RODRIGUEZ, JR. is a resident of St. Croix, United States Virgin

Islands.

5. Plaintiff SARA I. RODRIGUEZ, is a resident of St. Croix, United States Virgin

Islands.

6. Plaintiff JOSE W. RODRIGUEZ, is a resident of Dallas, Texas.

7 Plaintiff MARY S. RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

8. Plaintiff ELIZABETH MEDINA is a resident of Florida.

9. Plaintiff YARIELIZ MEDINA is a resident of Texas

10. Plaintiff TAMESHA MEDINA is a resident of Worcester, Maine.

11. Plaintiffs SANDRA MEDINA RODRIGUEZ and JOSE M. RODRIGUEZ, SR. are

husband and wife and the parents of Plaintiffs JOSE M. RODRIGUEZ, JR., SARA

I. RODRIGUEZ, JOSE W. RODRIGUEZ, MARY S. RODRIGUEZ, ELIZABETH

MEDINA, YARIELIZ MEDINA and TAMESHA MEDINA.

12. Plaintiff SANDRA MEDINA RODRIGUEZ was born June 19, 1976.

13. Plaintiff JOSE M. RODRIGUEZ, SR. was born October 10, 1970.

14. Plaintiff JOSE M. RODRIGUEZ, JR. was born January 21, 1991.

15. Plaintiff SARA I. RODRIGUEZ, was born August 31, 1992.

16. Plaintiff JOSE W. RODRIGUEZ was born March 23, 1994.

17. Plaintiff MARY S. RODRIGUEZ was born April 19, 1995.

18. Plaintiff ELIZABETH MEDINA was born January 23, 1986.
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19. Plaintiff YARIELIZ MEDINA was born May 30, 1987.

20. Plaintiff TAMESHA MEDINA was born April 27, 1983.

21. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 102 Estate Profit, St. Croix, United

States Virgin Islands.

22. Plaintiffs SANDRA MEDINA RODRIGUEZ and JOSE M. RODRIGUEZ resided at

No. 102 Estate Profit at the time of Hurricane Georges but currently reside at 104

Estate Profit.

23. Plaintiff MARY S. RODRIGUEZ resided at No. 102 Estate Profit at the time of

Hurricane Georges but currently resides at No. 75 Clifton Hill.

24. Plaintiff SARA I. RODRIGUEZ resided at No. 102 Estate Profit at the time of

Hurricane Georges but currently resides at No. 166 Profit Hills.

25. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 102 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



SANDRA MEDINA RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

26. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

27. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

28. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

29. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

30. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

31. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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32. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

33. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

34. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

35. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

36. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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37. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

38. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

39. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

40. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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41. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

42. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

43. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

44. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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45. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

46. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

47. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

48. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

49. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

50. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

51. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

52. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

53. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

54. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

55. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

56. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

57. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

58. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

59. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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60. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

61. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

62. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

63. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

64. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

65. Hurricane Georges struck St. Croix on September 21, 1998.

66. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

67. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

68. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

69. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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70. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

71. Specifically, all Plaintiffs suffered from rash and itchy skin.

72. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

73. Plaintiffs had to purchase water as a result of their cistern being contaminated.

74. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

75. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

76. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

77. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

78. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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79. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

80. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

81. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

82. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

83. The refinery ceased operations in approximately 2002.

84. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

85. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

86. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the
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red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

87. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

88. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

89. In reality they failed to do so and failed to disclose this to SCRG.

90. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

91. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

92. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

93. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

94. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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95. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

96. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

97. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

98. SCRG did nothing to remove that asbestos for some three (3) years.

99. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

100. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 102 Estate Profit, No. 166 Profit Hills and

No. 75 Clifton Hill to this date any time there is a strong wind or the red dust piles

are worked on.
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101. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 102 Estate Profit, No. 166 Profit Hills and No. 75 Clifton

Hill and contaminated their cistern and vegetation.

102. As a result, red dust continued to blow into No. 102 Estate Profit, No. 166 Profit

Hills and No. 75 Clifton Hill, caused damage to the personal and real property of

Plaintiffs, who continued to reside in the affected area, No. 102 Estate Profit, No.

166 Profit Hills and No. 75 Clifton Hill and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

103. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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104. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

105. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

106. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

107. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered



SANDRA MED/NA RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 19

damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

108. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

109. Plaintiffs did not opt out of the Henry class.

110. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

111. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

112. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The
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Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

113. Plaintiffs repeat and re -allege each allegation of Paragraph 1-112 as if set forth

herein verbatim.

114. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

115. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

116. Residential communities are also located just north of the refinery.

117. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

118. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

119. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage
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property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

120. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. The actions of Defendants constitute a public nuisance.

123. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

124. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

125. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.
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127. Defendants' actions constitute a private nuisance and/or a trespass.

128. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

129. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

130. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

133. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

134. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

135. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

136. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

137. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

138. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

141. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

142. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

143. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

144. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

145. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

146. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

147. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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148. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

149. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

150. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

151. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-150 as if set forth

herein verbatim.

152. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and



SANDRA MEDINA RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

153. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. The actions of Defendants constitute negligence that damaged Plaintiffs.

156. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

157. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

158. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

159. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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160. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

161. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

165. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

166. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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167. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

168. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

169. SCRG owned and/or operated the alumina refinery.

170. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

171. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

172. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

173. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

174. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

175. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

176. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

177. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

178. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

179. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

180. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

181. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

182. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

183. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

184. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

185. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

186. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

187. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

188. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

189. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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190. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

191. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

192. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

193. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

194. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SANDRA MEDINA RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SANDRA MEDIN IGUEZ

SUBSCRIBED AND SWORN 0
41,

Before me this day of AL, , 2017.

I

YVONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019
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VERIFICATION

I, JOSE M. RODRIGUEZ, SR. being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR TO

Before me this (9 day o

yliNNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

vp. PUBLIC

, 2017.
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VERIFICATION

I, JOSE M. RODRIGUEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JOSE M. RODRIGUEZ, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SARA I. RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day o

/71 Witif
NO11/517'YPUBLIC

YVONN V. STANLEY/
ry Public

St. Croix, U.S. Virgin Islands
NP -16-15

Ay Commission Expires February 13, 2019

, 2017.

ct7/4- 4'
SARA I. RODRIGUEZ
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VERIFICATION

I, JOSE W. RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSE W. RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MARY S. RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR TO

Before me this o5 day o

PI/

C
ub

St. Cro A.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.
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VERIFICATION

I, ELIZABETH MEDINA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ELIZABETH MEDINA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



SANDRA MEDINA RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 45

VERIFICATION

I, YARIELIZ MEDINA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

YARIELIZ MEDINA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, TAMESHA MEDINA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TAMESHA MEDINA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FRANCIS DHANOOLAL and EDRIS
DHANOOLAL,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FRANCIS DHANOOLAL and EDRIS DHANOOLAL, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FRANCIS DHANOOLAL is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff EDRIS DHANOOLAL is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiffs FRANCIS DHANOOLAL and EDRIS DHANOOLAL are husband and

wife.

5. Plaintiff FRANCIS DHANOOLAL was born August 21, 1938.

6. Plaintiff EDRIS DHANOOLAL was born November 17, 1942.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 62 Estate La Reine, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 62 Estate La Reine at the time of Hurricane Georges

and they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 62 Estate La Reine, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff FRANCIS DHANOOLAL suffered from skin rashes and

respiratory issues.

56. Specifically, Plaintiff EDRIS DHANOOLAL suffered from skin rashes and

respiratory issues.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 62 Estate La Reine to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 62 Estate La Reine and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 62 Estate La Reine, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 62 Estate La Reine and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT H: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition



FRANCIS DHANOOLAL, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FRANCIS DHANOOLAL, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR TO

Before me this day

V. S

My Commission Expires February 13, 2019

St. C ix, U.S. Virgin Islands
otary Public

NP -16-15

, 2017.
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VERIFICATION

I, EDRIS DHANOOLAL, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN T

Before me this (95 day of

E04. A111III I I II I 
dia

r -
Y wirrE V. STANLEY

/Notary Public
St. ' roix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

, 2017.

EDRIS DHANOOLAL
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

BRENDA FERDINAND, CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff BRENDA FERDINAND, by and through her undersigned counsel, files

her Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seg.

2. Plaintiff BRENDA FERDINAND is a resident of St. Croix, United States Virgin

Islands.

3. -
Plaintiff BRENDA FERDINAND was born on February 9, 1946.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 46 Ginger Thomas (Strawberry), St. Croix, United

States Virgin Islands.

5. Plaintiff resided at No. 46 Ginger Thomas (Strawberry) at the time of Hurricane

Georges and continues to reside there to date.
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6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 46 Ginger

Thomas (Strawberry), which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George.

Plaintiff did not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 46 Ginger

Thomas including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the inside and outside of the home. Plaintiff suffered

from emotional distress because she was covered in Defendants' industrial

waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.
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60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 46 Ginger Thomas (Strawberry) to

this date any time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 46 Ginger Thomas (Strawberry) and
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contaminated her cistern and home.

83. As a result, Red Dust continued to blow into No. 46 Ginger Thomas (Strawberry)

and cause damage to the personal and real property of Plaintiff who continues to

reside at No. 46 Ginger Thomas (Strawberry), and Plaintiff continued to inhale

Defendants' industrial waste. Plaintiff also suffered from emotional distress and

anxiety as a result of damage to her real property and dwelling and as a result of

exposure to the released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery
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unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or
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red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.
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COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from
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blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or
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maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused
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the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,
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related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the
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expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the
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properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,
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trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents
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admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to
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prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: July 24, 2017

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

Lee J. Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, BRENDA FERDINAND, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BRENDA FERDINAND

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CLEFRYN F. DELANDE, ELSA DELANDE, KEVIN
DELANDE, KERWYN DELANDE, MICHAEL
DELANDE, and DEBORAH DELANDE,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CLEFRYN F. DELANDE, ELSA DELANDE, KEVIN DELANDE, KERWYN

DELANDE, MICHAEL DELANDE, and DEBORAH DELANDE by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CLEFRYN F. DELANDE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff ELSA DELANDE is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff KEVIN DELANDE, is a resident of resident of St. Croix, United States

Virgin Islands.

5. Plaintiff KERWYN DELANDE is a member of the US military and currently

stationed in Japan.
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6. Plaintiff MICHAEL DELANDE is a resident of St. Croix, United States Virgin

Islands.

7. Plaintiff DEBORAH DELANDE is a resident of St. Croix, United States Virgin

Islands.

8. Plaintiffs CLEFRYN F. DELANDE and ELSA DELANDE are husband and wife and

the parents of Plaintiffs KEVIN DELANDE, KERWYN DELANDE, MICHAEL

DELANDE, and DEBORAH DELANDE.

9. Plaintiff CLEFRYN F. DELANDE was born May 5, 1954.

10. Plaintiff ELSA DELANDE was born March 18, 1956.

11. Plaintiff KEVIN DELANDE, was born August 29, 1987.

12. Plaintiff KERWYN DELANDE, was born February 14, 1989.

13. Plaintiff MICHAEL DELANDE was born November 28, 1992.

14. Plaintiff DEBORAH DELANDE was born June 6, 1997.

15. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 368 Estate Strawberry, St. Croix,

United States Virgin Islands and continue to reside there to date.

16. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 368 Estate Strawberry, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.
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22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
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name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Specifically, all Plaintiffs suffered from rash over various parts of their bodies.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.
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69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.
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91. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 368 Estate Strawberry to this date any

time there is a strong wind or the red dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 368 Estate Strawberry and contaminated their cistern

and vegetation.

93. As a result, red dust continued to blow into No. 368 Estate Strawberry, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 368 Estate Strawberry and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional distress

and anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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95. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
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damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The
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Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage
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property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

115. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.
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118. Defendants' actions constitute a private nuisance and/or a trespass.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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{SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT {SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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181. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

184. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorne s for Plaintiffs

BY:
ee J. Ro , Esq.

VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CLEFRYN F. DELANDE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CLEFRYN F. DELANDE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ELSA DELANDE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ELSA DELANDE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, KEVIN DELANDE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KEVIN DELANDE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, KERWYN DELANDE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KERWYN DELANDE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DEBORAH DELANDE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DEBORAH DELANDE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MICHAEL DELANDE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MICHAEL DELANDE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

AGATHA ST. BRICE, NINA ST. BRICE, BURT W.
ST. BRICE, ANDREA ST. BRICE, BENJAMIN ST.
BRICE, DIANA ST. BRICE, and MAJELLA ST.
BRICE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs AGATHA ST. BRICE, NINA ST. BRICE, BURT W. ST. BRICE, ANDREA

ST. BRICE, BENJAMIN ST. BRICE, DIANA ST. BRICE, and MAJELLA ST. BRICE by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff AGATHA ST. BRICE is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff NINA ST. BRICE was a resident of St. Croix, United States Virgin Islands.

4. Plaintiff BURT W. ST. BRICE, is a resident of resident of St. Croix, United States

Virgin Islands.

5. Plaintiff ANDREA ST. BRICE is a resident of resident of St. Croix, United States

Virgin Islands.
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6. Plaintiff BENJAMIN ST. BRICE is a resident of St. Croix, United States Virgin

Islands.

7. Plaintiff DIANA ST. BRICE is a resident of St. Croix, United States Virgin Islands.

8. Plaintiff MAJELLA ST. BRICE is a resident of St. Croix, United States Virgin

Islands.

9. Plaintiffs AGATHA ST. BRICE and Plaintiff NINA ST. BRICE are the parents of

Plaintiffs, BURT W. ST. BRICE, BENJAMIN ST. BRICE, ANDREA ST. BRICE,

BENJAMIN ST. BRICE, and DIANA ST. BRICE.

10. Plaintiff AGATHA ST. BRICE was born July 18, 1974.

11. Plaintiff NINA ST. BRICE was August 16, 1969.

12. Plaintiff BURT W. ST. BRICE, was born September 17, 1990.

13. Plaintiff ANDREA ST. BRICE, was born July 20, 1991.

14. Plaintiff BENJAMIN ST. BRICE was born February 18, 1994.

15. Plaintiff DIANA ST. BRICE was born September 1, 1995.

16, Plaintiff MAJELLA ST. BRICE was born January 6, 1977

17. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 262 Clifton Hill, St. Croix, United States

Virgin Islands. Plaintiffs AGATHA ST. BRICE and ANDREA ST. BRICE continue

to reside at No. 262 Clifton Hill, St. Croix, United States Virgin Islands.
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18. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 262 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

19. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

20. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

21. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

22. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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23. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

24. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

25. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

26. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

27. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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28. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

29. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

30. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

31. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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32. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

33. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

34. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

35. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

36. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At
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all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

37. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

38. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

39. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

40. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

41. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states
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that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

42. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

43. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

44. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

45. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and
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other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

46. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

47. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

48. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

49. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

50. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned
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about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

51. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

52. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

53. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

54. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

55. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

56. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

57. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

58. Hurricane Georges struck St. Croix on September 21, 1998.

59. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

60. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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61. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

62. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

64. Specifically, Plaintiff BURT W. ST. BRICE, suffered from vomiting and diarrhea.

65. Specifically, Plaintiff ANDREA ST. BRICE suffered from rash.

66. Specifically, Plaintiff DIANA ST. BRICE, suffered from suffered from rash.

67. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

68. Plaintiffs had to purchase water as a result of their cistern being contaminated.

69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

70. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

71. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

72. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

73. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

74. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

75. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

76. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

77. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

78. The refinery ceased operations in approximately 2002.
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79. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

80. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

81. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

82. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

95. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 262 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 262 Clifton Hill and contaminated their cistern and

vegetation.

97. As a result, red dust continued to blow into No. 262 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 262 Clifton Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.



AGATHA ST. BRICE et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

99. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.

105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]llpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.



AGATHA ST. BRICE et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

113. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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119. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' actions constitute a private nuisance and/or a trespass.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

125. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.
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127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.



AGATHA ST. BRICE et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 24

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood

138. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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145. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.
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151. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.



AGATHA ST. BRICE et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.



AGATHA ST. BRICE et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY: I
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



AGATHA ST. BRICE et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

VERIFICATION

I, AGATHA ST. BRICE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

AGATHA ST. BRICE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, NINA ST. BRICE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

NINA ST. BRICE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BURT W. ST. BRICE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BURT W. ST. BRICE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ANDREA ST. BRICE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANDREA ST. BRICE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BENJAMIN ST. BRICE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BENJAMIN ST. BRICE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DIANA ST. BRICE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DIANA ST. BRICE
SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MAJELLA ST. BRICE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MAJELLA ST. BRICE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SCOTT GILBERT, IDONIA DEBRA JEAN-
GILBERT, KERAN JEAN, NADIA GILBERT and
LUANDER GILBERT,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SCOTT GILBERT, IDONIA DEBRA JEAN-GILBERT, KERAN JEAN,

NADIA GILBERT and LUANDER GILBERT by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SCOTT GILBERT is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff IDONIA DEBRA JEAN-GILBERT is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff KERAN JEAN, is a resident of resident of St. Croix, United States Virgin

Islands.

5. Plaintiff NADIA GILBERT is a resident of resident Orlando, Florida.

6. Plaintiff LUANDER GILBERT is a resident of Orlando, Florida.
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7 Plaintiffs SCOTT GILBERT and IDONIA DEBRA JEAN-GILBERT are husband and

wife and are the parents of KERAN JEAN, NADIA GILBERT and LUANDER

GILBERT.

8. Plaintiff SCOTT GILBERT was born September 19, 1956.

9. Plaintiff IDONIA DEBRA JEAN-GILBERT was born February 19, 1961.

10. Plaintiff KERAN JEAN, was born December 31, 1981.

11. Plaintiff NADIA GILBERT, was born July 24, 1984.

12. Plaintiff LUANDER GILBERT was born November 26, 1985.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 42 Estate La Reine, St. Croix, United

States Virgin Islands.

14. Plaintiffs SCOTT GILBERT, JOSE BENITEZ and NELSON BENITEZ resided at

No. 42 Estate La Reine at the time of Hurricane Georges and have continuously

resided there to date.

15. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 42 Estate La Reine, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

57. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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59. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

61. Specifically, Plaintiff IDONIA DEBRA JEAN-GILBERT suffered from nose bleeds.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.
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68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.
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90. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 42 Estate La Reine to this date any time

there is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 42 Estate La Reine and contaminated their cistern and

vegetation.

92. As a result, red dust continued to blow into No. 42 Estate La Reine, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 42 Estate La Reine and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
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damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The
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Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage
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property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute a public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.
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117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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180. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SCOTT GILBERT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SCOTT GILBERT

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, IDONIA DEBRA JEAN-GILBERT, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

IDONIA DEBRA JEAN-GILBERT

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



SCOTT GILBERT et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, KERAN JEAN, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

KERAN JEAN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, NADIA GILBERT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

NADIA GILBERT

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LUANDER GILBERT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUANDER GILBERT

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

JULIO D. COLON and GLENDALY BERMUDEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs JULIO D. COLON and GLENDALY BERMUDEZ, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff JULIO D. COLON is a resident of San Juan, Puerto Rico.

3. Plaintiff GLENDALY BERMUDEZ, is a resident of Kissimmee, Florida.

4. Plaintiff JULIO D. COLON and Plaintiff GLENDALY BERMUDEZ are siblings.

5. Plaintiff JULIO D. COLON was born June 9, 1973.

6. Plaintiff GLENDALY BERMUDEZ, was born June 4, 1974.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 15 Estate Profit, St. Croix, United

States Virgin Islands.
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8. Plaintiff GLENDALY BERMUDEZ currently resides at 276 Tangelo Way,

Kissimmee, Florida.

9. Plaintiff JULIO D. COLON currently resides in San Juan, Puerto Rico.

10. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 15 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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52. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Specifically, Plaintiff JULIO D. COLON suffered from skin irritation.

57. Specifically, Plaintiff GLENDALY BERMUDEZ suffered from skin irritation.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.
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70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

87. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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88. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

89. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

90. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

91. Plaintiffs did not opt out of the Henry class.

92. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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93. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

94. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

95. Plaintiffs repeat and re -allege each allegation of Paragraph 1-94 as if set forth

herein verbatim.

96. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

97. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

98. Residential communities are also located just north of the refinery.
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99. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

100. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

101. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

102. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

103. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-102 as if set forth

herein verbatim.

104. The actions of Defendants constitute a public nuisance.
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105. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

106. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

107. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. Defendants' actions constitute a private nuisance and/or a trespass.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

112. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

115. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

116. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

117. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

118. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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119. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

120. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

123. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

124. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

125. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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126. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

127. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

128. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

129. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

130. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

131. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

132. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

135. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.
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137. The actions of Defendants constitute negligence that damaged Plaintiffs.

138. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

139. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

140. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

141. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

142. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

143. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.



Julio D. Colon, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

144. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

145. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

146. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

147. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

151. SCRG owned and/or operated the alumina refinery.

152. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

153. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

154. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

155. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

156. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

157. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

158. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

159. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

160. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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161. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

162. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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163. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

164. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

165. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

166. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

167. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

168. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

169. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

170. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

171. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

172. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

173. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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174. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

175. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

176. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: 7 fi

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J.1 n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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4460 %/q/ s VERIFICATION

I, JULIO D. COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

Y624 o earl
SUBSCRIBED AND SWORN TO

Before me this 02 y day of 7 / , 2017.

NOT

a
o

LIC

Sei

LI D. COLON



Julio D. Colon, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

VERIFICATION

I, GLENDALY BERMUDEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

GLENDALY BERMUDEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

BRENDAGAIL JOSEPH and ALICIA THOMAS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs BRENDAGAIL JOSEPH and ALICIA THOMAS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff BRENDAGAIL JOSEPH is a resident of Florida.

3. Plaintiff ALICIA THOMAS, is a resident of Florida.

4. Plaintiff BRENDAGAIL JOSEPH is the mother of Plaintiff ALICIA THOMAS.

5. Plaintiff BRENDAGAIL JOSEPH was born October 10, 1950.

6. Plaintiff ALICIA THOMAS, was born April 10, 1988.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 120 Profit Hill, St. Croix, United States

Virgin Islands.

8. All Plaintiffs currently reside at 5531 Flagler Street, Hollywood, Florida.
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9. Each individual Plaintiff was a member of the Hentyl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 120 Profit Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At
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all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states
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that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,
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and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff BRENDAGAIL JOSEPH suffered from skin irritation.

56. Specifically, Plaintiff ALICIA THOMAS, suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.
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69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.
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98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.
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104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as



Brendagail Joseph, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.
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136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.



Brendagail Joseph, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Ro n, q.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, BRENDAGAIL JOSEPH, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BRENDAGAIL JOSEPH

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ALICIA THOMAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ALICIA THOMAS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

VIDALINA COLON, JOSE M. RODRIGUEZ,
KARINA M. COLON, JOSE M. RODRIGUEZ, JR.
and YAMARIE RODRIGUEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs VIDALINA COLON, JOSE M. RODRIGUEZ, KARINA M. COLON, JOSE

M. RODRIGUEZ, JR. and YAMARIE RODRIGUEZ by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff VIDALINA COLON is a resident of Orlando, Florida.

3. Plaintiff JOSE M. RODRIGUEZ is a resident of Orlando, Florida.

4. Plaintiff KARINA M. COLON, is a resident of resident of San Antonio, Texas.

5. Plaintiff JOSE M. RODRIGUEZ, JR. is a resident of New Bedford, Mass.

6. Plaintiff YAMARIE RODRIGUEZ is a resident of Orlando, Florida.

7. Plaintiffs VIDALINA COLON and JOSE M. RODRIGUEZ are the parents of

KARINA M. COLON, JOSE M. RODRIGUEZ, JR. and YAMARIE RODRIGUEZ.

8. Plaintiff VIDALINA COLON was born April 23, 1972.
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9. Plaintiff JOSE M. RODRIGUEZ was born April 30, 1969.

10. Plaintiff KARINA M. COLON, was born January 26, 1992.

11. Plaintiff JOSE M. RODRIGUEZ, JR., was born November 27, 1994.

12. Plaintiff YAMARIE RODRIGUEZ was born May 10, 1997.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 125 Estate Profit, St. Croix, United

States Virgin Islands.

14. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 125 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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17. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,



VIDALINA COLON et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

60. Specifically, all Plaintiffs suffered from rash and itching.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.



VIDALINA COLON et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

89. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 125 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on

90. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 125 Estate Profit and contaminated their cistern and

vegetation.

91. As a result, red dust continued to blow into No. 125 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 125 Estate Profit and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

93. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

96. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

105. Residential communities are also located just north of the refinery.



VIDALINA COLON et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 19

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of Defendants constitute a public nuisance.
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112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

113. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' actions constitute a private nuisance and/or a trespass.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.
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144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily
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function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).
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168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
L e J. R , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, VIDALINA COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

VIDALINA COLON

SUBSCRIBED AND SWORN TO

Before me this day of 2017.

NOTARY PUBLIC
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VERIFICATION

I, JOSE M. RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSE M. RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, KARINA M. COLON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KARINA M. COLON

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JOSE M. RODRIGUEZ, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JOSE M. RODRIGUEZ, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, YAMARIE RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

YAMARIE RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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FIN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

COSMOS M. VICTOR and MARTHA VICTOR,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs COSMOS M. VICTOR and MARTHA VICTOR, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff COSMOS M. VICTOR is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff MARTHA VICTOR is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiffs COSMOS M. VICTOR and MARTHA VICTOR are husband and wife.

5. Plaintiff COSMOS M. VICTOR was born on February 8, 1941.

6. Plaintiff MARTHA VICTOR, was born on April 13, 1949.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 128 Strawberry Hill, St. Croix, United

States Virgin Islands.
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8. All Plaintiffs resided at No. 128 Strawberry Hill at the time of Hurricane Georges

and have continued to reside there to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 128 Strawberry Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic
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decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.
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40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.
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64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.

67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 128 Strawberry Hill to this date any

time there is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 128 Strawberry Hill and contaminated their

cistern and vegetation.

85. As a result, red dust continued to blow into No. 128 Strawberry Hill, caused

damage to the personal and real property of Plaintiffs, who continued to reside in
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the affected area, No. 128 Strawberry Hill and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the
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refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to {a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

90. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.
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93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lain persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
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The natural resources of the Virgin Islands are particularly sensitive and

precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

101. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

107. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud



COSMOS M. VICTOR, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

133. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.

139. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY: 2P
L e J. Roh q.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, COSMOS M. VICTOR, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

COSMOS M. VICTOR

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MARTHA VICTOR, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARTHA VICTOR

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

KENNETH ARJUNE, BRIAN ARJUNE, CAMILLE
ARJUNE, IAN ARJUNE AND ANIL ARJUNE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs KENNETH ARJUNE, BRIAN ARJUNE, CAMILLE ARJUNE, IAN

ARJUNE AND ANIL ARJUNE, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff KENNETH ARJUNE is a resident of Kissimmee, Florida.

3. Plaintiff BRIAN ARJUNE is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff CAMILLE ARJUNE is a resident of Wimauma, Florida.

5. Plaintiff IAN ARJUNE is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiff ANIL ARJUNE is a resident of St. Croix, U.S. Virgin Islands.

7. Plaintiff BRIAN ARJUNE, CAMILLE ARJUNE, IAN ARJUNE AND ANIL ARJUNE

are the children of Plaintiff KENNETH ARJUNE.

8. Plaintiff KENNETH ARJUNE was born on December 1, 1952.
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9. Plaintiff BRIAN ARJUNE was born on July 23, 1977.

10. Plaintiff CAMILLE ARJUNE was born on October 03, 1978.

11. Plaintiff IAN ARJUNE was born on December 25, 1982.

12. Plaintiff ANIL ARJUNE was born on January 3, 1988

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 129 Barren Spot, St. Croix, United

States Virgin Islands.

14. Plaintiffs BRIAN ARJUNE and IAN ARJUNE resided at No. 129 Barren Spot at

the time of Hurricane Georges and currently reside at No. 330 Barren Spot.

15. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 129 Barren Spot, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



KENNETH ARJUNE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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51. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

57. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

59. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality, they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

89. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 330 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.
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90. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 330 Barren Spot and contaminated their cistern

and vegetation.

91. As a result, red dust continued to blow into No. 330 Barren Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 330 Barren Spot and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

93. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

96. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

105. Residential communities are also located just north of the refinery.

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of Defendants constitute a public nuisance.

112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

113. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.
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116. Defendants' actions constitute a private nuisance and/or a trespass.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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153. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plainti s

BY:

Mai

L -e J. -,MFF, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, KENNETH ARJUNE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KENNETH ARJUNE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BRIAN ARJUNE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BRIAN ARJUNE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, CAMILLE ARJUNE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CAMILLE ARJUNE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, IAN ARJUNE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

IAN ARJUNE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ANIIL ARJUNE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANIL ARJUNE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CARMEN ENCARNACION, ALEJANDRO
ENCARNACION, SR., ADALIZ ENCARNACION,
ADRIANA ENCARNACION, ALEJANDRA
ENCARNACION AND ALEJANDRO
ENCARNACION, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CARMEN ENCARNACION, ALEJANDRO ENCARNACION, SR.,

ADALIZ ENCARNACION, ADRIANA ENCARNACION, ALEJANDRA ENCARNACION

AND ALEJANDRO ENCARNACION, JR., by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARMEN ENCARNACION is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff ALEJANDRO ENCARNACION, SR. is a resident of St. Croix, U.S. Virgin

Islands.

4. Plaintiff ADALIZ ENCARNACION is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff ADRIANA ENCARNACION is a resident of St. Croix, U.S. Virgin Islands.
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6. Plaintiff ALEJANDRA ENCARNACION is a resident of St. Croix, U.S. Virgin

Islands.

7 Plaintiff ALEJANDRO ENCARNACION, JR. is a resident of St. Croix, U.S. Virgin

Islands.

8. Plaintiffs ALEJANDRO ENCARNACION, SR. and CARMEN ENCARNACION are

husband and wife.

9. Plaintiffs CARMEN ENCARNACION and ALEJANDRO ENCARNACION, SR. are

the parents of Plaintiffs ADRIANA ENCARNACION, ADALIZ ENCARNACION,

ALEJANDRA ENCARNACION and ALEJANDRO ENCARNACION, JR.

10. Plaintiff CARMEN ENCARNACION was born on February 17, 1976

11. Plaintiff ALEJANDRO ENCARNACION, SR. was born on February 13, 1974.

12. Plaintiff ADALIZ ENCARNACION was born on August 15, 1992.

13. Plaintiff ADRIANA ENCARNACION was born on January 5, 1997.

14. Plaintiff ALEJANDRA ENCARNACION was born on September 2, 1995.

15. Plaintiff ALEJANDRO ENCARNACION, JR. was born on March 24, 1994.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 91 Harvey Project, St. Croix, United

States Virgin Islands.

17. Plaintiffs ALEJANDRO ENCARNACION, SR., CARMEN ENCARNACION,

ADRIANA ENCARNACION and ALEJANDRA ENCARNACION resided at No. 91
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Harvey Project at the time of Hurricane Georges and currently reside at No. 169

Profit Hill.

18. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 91 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

19. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

21. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

23. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

24. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

25. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

26. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

27. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic
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decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

28. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

29. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

30. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

31. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating
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from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

32. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

33. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

34. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

35. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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36. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

37. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

38. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

39. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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40. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

41. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

42. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

43. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

44. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. in 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

45. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

46. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

47. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

48. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.
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49. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

50. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

51. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

52. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

53. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

54. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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55. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

56. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

57. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

58. Hurricane Georges struck St. Croix on September 21, 1998.

59. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

60. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

61. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

62. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

64. Specifically, Plaintiff ADALIZ ENCARNACION suffered from a rash, red, irritated

eyes, allergic reactions, running nose and inflamed nostrils.

65. Specifically, Plaintiff ADRIANA ENCARNACION suffered from a rash, red,

irritated eyes, allergic reactions, running nose and inflamed nostrils.



CARMEN ENCARNACION, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

66. Specifically, Plaintiff ALEJANDRA ENCARNACION suffered from red, irritated

eyes, a stuffy nose, running nose, coughing, wheezing, inflamed nostrils, allergic

reactions and respiratory problems.

67. Specifically, Plaintiff ALEJANDRO ENCARNACION, JR. suffered from allergic

reactions, a rash, sneezing, coughing, running nose, irritated eyes and inflamed

nostrils.

68. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

69. Plaintiffs had to purchase water as a result of their cistern being contaminated.

70. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

71. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

72. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

73. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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74. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

75. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

76. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

77. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

78. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

79. The refinery ceased operations in approximately 2002.

80. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

81. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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82. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

83. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

84. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

85. In reality they failed to do so and failed to disclose this to SCRG.

86. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

87. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

88. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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89. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

90. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

91. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

92. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

93. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

94. SCRG did nothing to remove that asbestos for some three (3) years.

95. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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96. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 169 Profit Hill to this date any time

there is a strong wind or the red dust piles are worked on.

97. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 169 Profit Hill and contaminated their cistern and

vegetation.

98. As a result, red dust continued to blow into No. 169 Profit Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 169 Profit Hill and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

99. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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100. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

101. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

102. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

103. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

104. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

105. Plaintiffs did not opt out of the Henry class.

106. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

107. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

108. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

109. Plaintiffs repeat and re -allege each allegation of Paragraph 1-108 as if set forth

herein verbatim.

110. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

111. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

112. Residential communities are also located just north of the refinery.

113. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

114. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

115. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,



CARMEN ENCARNACION, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 21

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

116. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. The actions of Defendants constitute a public nuisance.

119. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

120. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

121. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' actions constitute a private nuisance and/or a trespass.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

125. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

126. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

129. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

130. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

131. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

132. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

133. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

134. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.
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136. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

137. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

138. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

139. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

140. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

141. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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142. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

143. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

144. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

145. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

146. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

147. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-146 as if set forth

herein verbatim.

148. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

149. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

150. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-149 as if set forth

herein verbatim.

151. The actions of Defendants constitute negligence that damaged Plaintiffs.

152. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

153. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

154. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

156. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

157. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

161. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

165. SCRG owned and/or operated the alumina refinery.

166. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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167. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

168. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

169. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

170. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

171. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

172. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

173. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

174. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

175. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

176. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

177. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

178. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

179. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

180. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

181. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

182. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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183. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

184. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

185. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

186. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

187. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

188. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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189. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

190. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorney. or PleAtiffs

i

Y.
-e.1

Lee 'oh Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARMEN ENCARNACION, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CARMEN ENCARNACION

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ALEJANDRO ENCARNACION, SR., being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ALEJANDRO ENCARNACION, SR.

SUBSCRIBED AND SWORN TO

Before me this day of 2017.

NOTARY PUBLIC
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VERIFICATION

I, ADALIZ ENCARNACION, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ADALIZ ENCARNACION

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ADRIANA ENCARNACION, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ADRIANA ENCARNACION

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ALEJANDRA ENCARNACION being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ALEJANDRA ENCARNACION

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ALEJANDRO ENCARNACION, JR. being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ALEJANDRO ENCARNACION, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

INGRID GILBERT, ELEANOR DEL CARMELO
GILBERT AND SONJA ACOSTA,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs INGRID GILBERT, ELEANOR DEL CARMELO GILBERT AND SONJA

ACOSTA, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff INGRID GILBERT is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff ELEANOR DEL CARMELO GILBERT is a resident of St. Croix, U.S.

Virgin Islands.

4. Plaintiff SONJA ACOSTA is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff ELEANOR DEL CARMELO GILBERT is the sister of Plaintiff INGRID

GILBERT.

6. Plaintiff SONJA ACOSTA is the niece of Plaintiff INGRID GILBERT.

7 Plaintiff INGRID GILBERT was born on August 10, 1952.
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8. Plaintiff ELEANOR DEL CARMELO GILBERT was born on August 12, 1954.

9. Plaintiff SONJA ACOSTA was born on January 20, 1980.

10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 466 Strawberry, St. Croix, United

States Virgin Islands.

11. Plaintiff INGRID GILBERT resided at No. 466 Strawberry at the time of Hurricane

Georges and continues to reside there to date.

12. Plaintiff ELEANOR DEL CARMELO GILBERT resided at No. 466 Strawberry at

the time of Hurricane Georges, and currently resides at No. 53 Clifton Hill.

13. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 466 Strawberry, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

59. Specifically, Plaintiff SONJA ACOSTA suffered from respiratory problems.
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60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. in particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

88. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 466 Strawberry and No. 53 Clifton

Hill to this date any time there is a strong wind or the red dust piles are worked

on.
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89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 466 Strawberry and No. 53 Clifton Hill and

contaminated their cistern and vegetation.

90. As a result, red dust continued to blow into No. 466 Strawberry and No. 53

Clifton Hill, caused damage to the personal and real property of Plaintiffs, who

continued to reside in the affected area, No. 466 Strawberry and No. 53 Clifton

Hill and those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs

also suffered from emotional distress and anxiety as a result of damage to their

real property and dwelling and as a result of personal physical injury by exposure

to the released industrial waste, including bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaint ffs

ee J oh , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, INGRID GILBERT, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

INGRID GILBERT

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ELEANOR DEL CARMELO GILBERT, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ELEANOR DEL CARMELO GILBERT

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SONJA ACOSTA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SONJA ACOSTA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

WANDA I. VARGAS, ERNESTO GUADALUPE-
VARGAS, SULYMAR GUADALUPE-VARGAS,
EMANUEL GUADALUPE AND ERNESTO
GUADALUPE, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs WANDA I. VARGAS, ERNESTO GUADALUPE-VARGAS, SULYMAR

GUADALUPE-VARGAS, EMANUEL GUADALUPE AND ERNESTO GUADALUPE, JR.,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff WANDA I. VARGAS, is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff ERNESTO GUADALUPE-VARGAS is a resident of Atlanta, Georgia

4. Plaintiff SULYMAR GUADALUPE-VARGAS is a resident of Brandon, Florida.

5. Plaintiff EMANUEL GUADALUPE is a resident of Vero Beach, Florida.

6. Plaintiff ERNESTO GUADALUPE, JR. is a resident of Atlanta, Georgia.
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7. Plaintiffs ERNESTO GUADALUPE-VARGAS, SULYMAR GUADALUPE-

VARGAS, EMANUEL GUADALUPE and ERNESTO GUADALUPE, JR. are the

children of Plaintiff WANDA I. VARGAS.

8. Plaintiff WANDA I. VARGAS was born on June 4, 1968.

9. Plaintiff ERNESTO GUADALUPE-VARGAS was born on September 3, 1991.

10. Plaintiff SULYMAR GUADALUPE-VARGAS was born on July 13, 1990.

11. Plaintiff EMMANUEL GUADALUPE was born on August 5, 1994.

12. Plaintiff ERNESTO GUADALUPE, JR. was born on September 3, 1991

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at Plot K-8 Clifton Hill, St. Croix, United

States Virgin Islands.

14. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically Plot K-8 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.
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21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.
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26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR



WANDA I. VARGAS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

60. Specifically, Plaintiff WANDA I. VARGAS suffered from skin irritations.

61. Specifically, Plaintiff EMANUEL GUADALUPE suffered from allergic reactions.
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62. Specifically, Plaintiff ERNESTO GUADALUPE-VARGAS suffered from itchy skin.

63. Specifically, Plaintiff SULYMAR GUADALUPE-VARGAS suffered from a dry

cough and itchy skin.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.
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88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation
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93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered



WANDA I. VARGAS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance
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109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.

COUNT ID: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.

128. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.
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137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants
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142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.
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149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.
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156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss
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result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the
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members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).
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167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted
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there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand
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hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Att Plaint

ALM
Lee Ro sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

BY:
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VERIFICATION

I, WANDA I. VARGAS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

WANDA I. VARGAS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ERNESTO GUADALUPE-VARGAS, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ERNESTO GUADALUPE-VARGAS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SULYMAR GUADALUPE-VARGAS, being fully sworn, state that I have read

the allegations contained in the foregoing VERIFIED COMPLAINT and know that the

facts relating to my personal situation, including my personal and property damages are

true and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SULYMAR GUADALUPE-VARGAS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, EMANUEL GUADALUPE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EMANUEL GUADALUPE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ERNESTO GUADALUPE, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ERNESTO GUADALUPE, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SANDRA DESORMEAUX and ASHLEY
DESORMEAUX,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SANDRA DESORMEAUX and ASHLEY DESORMEAUX, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SANDRA DESORMEAUX is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff ASHLEY DESORMEAUX, is a resident of Pittsburgh, Philadelphia.

4. Plaintiff SANDRA DESORMEAUX is the mother of ASHLEY DESORMEAUX.

5. Plaintiff SANDRA DESORMEAUX was born October 29, 1959.

6. Plaintiff ASHLEY DESORMEAUX, was born January 31, 1996.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at 215 Estate Barren Spot, St. Croix, United

States Virgin Islands.

8. Plaintiff SANDRA DESORMEAUX resided at 215 Estate Barren Spot at the time

of Hurricane Georges and have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

Estate Barren Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff SANDRA DESORMEAUX suffered from skin rash, severe

coughing and headaches.

56. Specifically, Plaintiff ASHLEY DESORMEAUX suffered from skin rash.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.



SANDRA DESORMEAUX, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove



SANDRA DESORMEAUX, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.



SANDRA DESORMEAUX, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys f. - laintiffs'

BY: WIN
PreJ. - Esq.
I Bar No. 52

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SANDRA DESORMEAUX, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SANDRA DESORMEAUX

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ASHLEY DESORMEAUX, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ASHLEY DESORMEAUX

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MARSHA FLAVIEN THOMAS, NAHOMEY A.
TANIS NATALIA T. TANIS AND DELIA FLAVIEN,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs MARSHA FLAVIEN THOMAS, NAHOMEY A. TANIS, NATALIA T. TANIS

and DELIA FLAVIEN, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff MARSHA FLAVIEN THOMAS is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff NAHOMEY A. TANIS, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff, NATALIA T. TANIS, is a resident of St. Croix United States Virgin Islands.

5. Plaintiff DELIA FLAVIEN is a resident of St. Croix, United States Virgin Islands.

6. Plaintiff MARSHA FLAVIEN THOMAS is the mother of Plaintiffs NAHOMEY A.

TANIS, NATALIA T. TANIS and DELIA FLAVIEN.
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7. Plaintiff MARSHA FLAVIEN THOMAS was born May 14, 1970.

8. Plaintiff NAHOMEY A. TANIS, was born May 12, 1993.

9. Plaintiff NATALIA T. TANIS was born June 16, 1994.

10. Plaintiff DELIA FLAVIEN was born February 26, 1998.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 27 Harvey Project, St. Croix, United

States Virgin Islands.

12. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 27 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

38. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. in 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

48. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,



MARSHA FLAVIEN THOMAS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 11

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

58. Specifically, all Plaintiffs suffered from skin rash and eye irritation.

59. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

60. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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61. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.
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93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]llpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.



MARSHA FLAVIEN THOMAS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.

139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 -Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.
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166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171 The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorne for Plaintiffs

Lee ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, MARSHA FLAVIEN THOMAS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MARSHA FLAVIEN THOMAS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, NAHOMEY A. TANIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

NAHOMEY A. TANIS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, NATALIA T. TANIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

NATALIA T. TANIS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DELIA FLAVIEN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DELIA FLAVIEN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

IRMA I. MERCADO, EDWIN RODRIGUEZ, LUIS
0. SANCHEZ, PEDRO MARTINEZ AND
ARMANDO CEDENO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs IRMA I. MERCADO, EDWIN RODRIGUEZ, PEDRO MARTINEZ, LUIS

0. SANCHEZ and ARMANDO CEDENO, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff IRMA I. MERCADO is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff EDWIN RODRIGUEZ, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff PEDRO MARTINEZ is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff, LUIS 0. SANCHEZ, is a resident of Orlando, Florida.

6. Plaintiff ARMANDO CEDENO is a resident of St. Croix, United States Virgin

Islands.
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7 Plaintiff IRMA I. MERCADO and EDWIN RODRIGUEZ are husband and wife and

the parents of Plaintiffs, LUIS 0. SANCHEZ, PEDRO MARTINEZ and ARMANDO

CEDENO.

8. Plaintiff IRMA I. MERCADO was born July 13, 1956.

9. Plaintiff EDWIN RODRIGUEZ, was born July 27, 1959.

10. Plaintiff PEDRO MARTINEZ was born March 1, 1986.

11. Plaintiff LUIS 0. SANCHEZ was born May 8, 1980.

12. Plaintiff ARMANDO CEDENO was born March 1, 1993.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 6 Harvey Project, St. Croix, United

States Virgin Islands.

14. Plaintiff PEDRO MARTINEZ currently resides at No. 166 Profit Hills, St. Croix,

United States Virgin Islands.

15. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 6 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately,

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

57. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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59. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

61. Specifically, all Plaintiffs suffered from itchy skin.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.
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68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality, they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.
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90. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 166 Profit Hills to this date any time there

is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 166 Profit Hills and contaminated their cistern and

vegetation.

92. As a result, red dust continued to blow into No. 166 Profit Hills, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 166 Profit Hills and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
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damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The
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Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage
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property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute a public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.
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117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.



IRMA I. MERCADO, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT {SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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180. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs
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DATED: BY:
Lee J. RoT', Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, IRMA I. MERCADO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

IRMA I. MERCADO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, EDWIN RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EDWIN RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LUIS 0. SANCHEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS 0. SANCHEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ARMANDO CEDENO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ARMANDO CEDENO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, PEDRO MARTINEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

PEDRO MARTINEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

RACHAEL A. TAVERNIER, NICHOLS
TAVERNIER, LISTER V. LAWRENCE, ROCHAEL
A. TAGGART, NASLINE A. TAVERNIER AND
KRISTAL N. TAVERNIER,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs RACHAEL A. TAVERNIER, NICHOLS TAVERNIER, LISTER V.

LAWRENCE, ROCHAEL A. TAGGART, NASLINE A. TAVERNIER AND KRISTAL N.

TAVERNIER, by and through their undersigned counsel, file their Verified Complaint

and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff RACHAEL A. TAVERNIER is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff NICHOLS TAVERNIER is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff LISTER V. LAWRENCE is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff ROCHAEL A. TAGGART is a resident of Lithonia, Georgia.

6. Plaintiff NASLINE A. TAVERNIER is a resident of Lithonia, Georgia.

7. Plaintiff KRISTAL N. TAVERNIER is a resident of Lithonia, Georgia.
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8. Plaintiffs NICHOLS TAVERNIER and RACHAEL A. TAVERNIER are husband

and wife.

9. Plaintiffs LISTER V. LAWRENCE, ROCHAEL A. TAGGART, NASLINE A.

TAVERNIER AND KRISTAL N. TAVERNIER are the children of Plaintiffs

NICHOLS TAVERNIER and RACHAEL A. TAVERNIER.

10. Plaintiff RACHAEL A. TAVERNIER was born on December 1, 1953.

11. Plaintiff NICHOLS TAVERNIER was born on September 12, 1956.

12. Plaintiff LISTER V. LAWRENCE was born on August 14, 1976.

13. Plaintiff ROCHAEL A. TAGGART was born on June 22, 1978.

14. Plaintiff NASLINE A. TAVERNIER was born on August 6, 1981.

15. Plaintiff KRISTAL N. TAVERNIER was born on September 23, 1995.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 147 Harvey Project (Profit Hills), St.

Croix, United States Virgin Islands.

17. Plaintiff RACHAEL A. TAVERNIER resided at No. 147 Harvey Project (Profit

Hills) at the time of Hurricane Georges, and continuously thereafter to this date.

18. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 147 Harvey Project (Profit Hills), which is located in one of the

following six communities adjacent to and downwind from the St. Croix Alumina

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot,

Profit, Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

19. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

21. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

23. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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24. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

25. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

26. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

27. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

28. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

29. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned
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subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

30. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

31. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

32. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,
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Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

33. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

34. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

35. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

36. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

37. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at
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all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

38. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

39. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

40. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

41. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

42. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

43. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

44. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

45. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.



RACHAEL A. TAVERNER, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

46. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

47. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

48. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

49. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

50. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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51. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

52. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

53. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

54. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

55. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

56. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

57. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

58. Hurricane Georges struck St. Croix on September 21, 1998.

59. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

60. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

61. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their



RACHAEL A. TAVERNER, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

62. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control



RACHAEL A. TAVERNER, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.
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91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 147 Harvey Project (Profit Hills) to

this date any time there is a strong wind or the red dust piles are worked on.

93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 147 Harvey Project (Profit Hills) and

contaminated their cistern and vegetation.

94. As a result, red dust continued to blow into No. 147 Harvey Project (Profit Hills),

caused damage to the personal and real property of Plaintiffs, who continued to

reside in the affected area, No. 147 Harvey Project (Profit Hills) and those

Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also suffered

from emotional distress and anxiety as a result of damage to their real property

and dwelling and as a result of personal physical injury by exposure to the

released industrial waste, including bauxite.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering
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and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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117. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.
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132. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.



RACHAEL A. TAVERNIER, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT



RACHAEL A. TAVERNER, et. a/. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 29

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: f c BY:
Lee J Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, RACHAEL A. TAVERNIER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15

I My Commission Expires February 13, 2019

Y-4-
./--1

RACHAEL A. TAVERNIER

, 2017.
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VERIFICATION

I, NICHOLS TAVERNIER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this c, day o

I I I I I I I I I I I I I I I I I Ir

Ae .16/1

/TONNE V. STANLEY
Notary. Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Bcpires February 13, 2019

Y PUBLIC

2017.

NICHOLS TAVERNIER
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VERIFICATION

I, LISTER V. LAWRENCE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this day of

NNE V STANLEY

Notary Pubii0

St. Croix, U S Virgin Islands

N, 6-15

My Commission
EXPIfeS February 13, 2019

Citam alibLQACQJ
LISTER V. LAWRENCE

, 2017.
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VERIFICATION

I, ROCHAEL A. TAGGART, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ROCHAEL A. TAGGART

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, NASLINE A. TAVERNIER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

NASLINE A. TAVERNIER

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, KRISTAL N. TAVERNIER, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

KRISTAL N. TAVERNIER

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUZ DELIA VEGA, LUIS FELIX VEGA, LUIS
FELIX VEGA, JR., EFRAIN VEGA, SHANELY T.
VEGA, FRANSHESKA VEGA, and FERNANDO
SANTIAGO,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUZ DELIA VEGA, LUIS FELIX VEGA, LUIS FELIX VEGA, JR., EFRAIN

VEGA, SHANELY T. VEGA, FRANSHESKA VEGA, and FERNANDO SANTIAGO by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUZ DELIA VEGA is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff LUIS FELIX VEGA was a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff LUIS FELIX VEGA, JR., is a resident of resident of St. Croix, United States

Virgin Islands.
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5. Plaintiff EFRAIN VEGA is a resident of resident of St. Croix, United States Virgin

Islands.

6. Plaintiff SHANELY T. VEGA is a resident of St. Croix, United States Virgin Islands.

7 Plaintiff FRANSHESKA VEGA is a resident of St. Croix, United States Virgin

Islands.

8. Plaintiff FERNANDO SANTIAGO is a resident of St. Croix, United States Virgin

Islands.

9. Plaintiffs LUZ DELIA VEGA and Plaintiff LUIS FELIX VEGA are the parents of

Plaintiffs, LUIS FELIX VEGA, JR., SHANELY T. VEGA, EFRAIN VEGA, SHANELY

T. VEGA and FRANSHESKA VEGA. Plaintiff FERNANDO SANTIAGO is the

brother of Plaintiff LUZ DELIA VEGA.

10. Plaintiff LUZ DELIA VEGA was born July 18, 1974.

11. Plaintiff LUIS FELIX VEGA was August 16, 1969.

12. Plaintiff LUIS FELIX VEGA, JR., was born September 17, 1990.

13. Plaintiff EFRAIN VEGA, was born July 20, 1991.

14. Plaintiff SHANELY T. VEGA was born February 18, 1994.

15. Plaintiff FRANSHESKA VEGA was born September 1, 1995.

16. Plaintiff FERNANDO SANTIAGO was born January 6, 1977.

17. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 109 Estate Profit, St. Croix, United

States Virgin Islands.
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18. Plaintiffs LUZ DELIA VEGA, EFRAIN VEGA, CHARLES E. HAYNES and LUIS

FELIX VEGA, JR. resided at No. 109 Estate Profit at the time of Hurricane Georges

and have continuously resided there to date.

19. Plaintiffs SHANELY T. VEGA and FRANSHESKA VEGA resided at No. 109 Estate

Profit at the time of Hurricane Georges and then at No. 136 Profit Hills where they

have continuously resided to date.

20. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 109 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

21. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

22. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



LUZ DELIA VEGA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 4

23. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

24. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

25. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

26. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

27. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

28. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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29. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

30. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

31. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

32. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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33. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

34. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

35. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

36. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

37. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

38. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

39. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

40. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

41. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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42. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

43. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

44. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

45. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

46. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

47. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

48. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

49. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

50. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

51. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

52. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

53. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

54. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

55. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

56. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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57. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

58. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

59. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

60. Hurricane Georges struck St. Croix on September 21, 1998.

61. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,



LUZ DELIA VEGA et. al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 12

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

62. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

63. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

64. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

65. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

66. Specifically, Plaintiff LUIS FELIX VEGA, JR., suffered from rash, watery eyes,

coughing, and sneezing.

67. Specifically, Plaintiff EFRAIN VEGA suffered from rash, watery eyes, coughing,

sneezing, runny nose, allergies.
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68. Specifically, Plaintiff SHANELY T. VEGA, suffered from rash, watery eyes,

coughing, and sneezing.

69. Specifically, Plaintiff FRANSHESKA VEGA, suffered from rash, watery eyes,

coughing, and sneezing.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cistern being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the
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red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.
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93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

98. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 109 Estate Profit and No. 136 Profit Hills

to this date any time there is a strong wind or the red dust piles are worked on.

99. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 109 Estate Profit and No. 136 Profit Hills and

contaminated their cistern and vegetation.

100. As a result, red dust continued to blow into No. 109 Estate Profit and No. 136 Profit

Hills, caused damage to the personal and real property of Plaintiffs, who continued

to reside in the affected area, No. 109 Estate Profit and No. 136 Profit Hills and

those Plaintiffs continued to inhale Defendants' industrial waste. Plaintiffs also

suffered from emotional distress and anxiety as a result of damage to their real

property and dwelling and as a result of personal physical injury by exposure to

the released industrial waste, including bauxite.

101. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

102. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

105. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.
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106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . " Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

114. Residential communities are also located just north of the refinery.

115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

116. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.
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118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute a public nuisance.

121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

122. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

123. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. Defendants' actions constitute a private nuisance and/or a trespass.
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126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

127. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

136. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

141. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

148. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

151. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.

154. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

157. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT



LUZ DELIA VEGA et. al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 32

(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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188. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

189. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: it lir")

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. R E q.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUZ DELIA VEGA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUZ DELIA VEGA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LUIS FELIX VEGA, SR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS FELIX VEGA, SR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LUIS FELIX VEGA, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS FELIX VEGA, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, EFRAIN VEGA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

EFRAIN VEGA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



LUZ DELIA VEGA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 42

VERIFICATION

I, SHANELY T. VEGA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHANELY T. VEGA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, FRANSHESKA VEGA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FRANSHESKA VEGA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, FERNANDO SANTIAGO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FERNANDO SANTIAGO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CARMEN RAMOS, JOSE RAMON VELEZ,
CORPORIANA VELEZ, and MARGARITA VELEZ,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CARMEN RAMOS, JOSE RAMON VELEZ, CORPORIANA VELEZ, and

MARGARITA VELEZ, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARMEN RAMOS is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff JOSE RAMON VELEZ was a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff CORPORIANA VELEZ, is a resident of resident of St. Croix, United States

Virgin Islands.

5. Plaintiff MARGARITA VELEZ is a resident of resident of St. Croix, United States

Virgin Islands.
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6. Plaintiff CARMEN RAMOS is the mother of and Plaintiffs JOSE RAMON VELEZ,

CORPORIANA VELEZ, and MARGARITA VELEZ.

7. Plaintiff CARMEN RAMOS was born July 18, 1966.

8. Plaintiff JOSE RAMON VELEZ was April 8, 1991.

9. Plaintiff CORPORIANA VELEZ, was born August 21, 1989.

10. Plaintiff MARGARITA VELEZ, was born November 28, 1987.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 2 Estate Profit Hill, St. Croix, United

States Virgin Islands.

12. Plaintiffs CARMEN RAMOS and JOSE RAMON VELEZ resided at No. 2 Estate

Profit Hill at the time of Hurricane Georges and then at No. 144 Estate Profit Hill

where they have continuously resided to date. Plaintiff CORPORIANA VELEZ

currently resides at Estate Profit, St. Croix, United States Virgin Islands.

13. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 2 Estate Profit Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

49. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

59. Specifically, Plaintiff CARMWN RAMOS, suffered from sneezing.

60. Specifically, Plaintiff JOSE RAMON VELEZ, suffered from rash and impetigo.

61. Specifically, Plaintiff CORPORIANA VELEZ, suffered from rash, swollen eyes, and

allergies.

62. Specifically, Plaintiff MARGARITA VELEZ suffered from rash.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.
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75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

91. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 167 Estate Profit and No. 144 Estate Profit

Hill to this date any time there is a strong wind or the red dust piles are worked on.

92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 167 Estate Profit and No. 144 Estate Profit Hill and

contaminated their cistern and vegetation.

93. As a result, red dust continued to blow into No. 167 Estate Profit and No. 144

Estate Profit Hill, caused damage to the personal and real property of Plaintiffs,

who continued to reside in the affected area, No. 167 Estate Profit and No. 144

Estate Profit Hill, and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.
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94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

95. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]l' individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of laillpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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109. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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115. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' actions constitute a private nuisance and/or a trespass.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.
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123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood

134. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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141. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.
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147. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.
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166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

184. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARMEN RAMOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CARMEN RAMOS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JOSE RAMON VELEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSE RAMON VELEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, CORPORIANA VELEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CORPORIANA VELEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MARGARITA VELEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARGARITA VELEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

DAVIDSON B. ALDONZA, YANESHA ALDONZA
PLANTE, ABIGAIL ALDONZA, RUTHLIN
ALDONZA, BRIANNER ALDONZA, and BRYSON
ALDONZA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs DAVIDSON B. ALDONZA, YANESHA ALDONZA PLANTE, ABIGAIL

ALDONZA, RUTHLIN ALDONZA, BRIANNER ALDONZA, and BRYSON ALDONZA by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DAVIDSON B. ALDONZA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff YANESHA ALDONZA PLANTE is a resident of St. Croix, United States

Virgin Islands.

4. Plaintiff ABIGAIL ALDONZA, is a resident of resident of Tampa, Florida.

5. Plaintiff RUTHLIN ALDONZA is a resident of resident of Florida.
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6. Plaintiff BRIANNER ALDONZA is a resident of St. Croix, United States Virgin

Islands.

7 Plaintiff BRYSON ALDONZA is a resident of Florida.

8. Plaintiff DAVIDSON B. ALDONZA is the father of Plaintiffs ABIGAIL ALDONZA,

YANESHA ALDONZA PLANTE, RUTHLIN ALDONZA, BRIANNER ALDONZA,

and BRYSON ALDONZA.

9. Plaintiff DAVIDSON B. ALDONZA was born January 19, 1968.

10. Plaintiff YANESHA ALDONZA PLANTE was born October 11, 1992.

11. Plaintiff ABIGAIL ALDONZA, was born September 24, 1996.

12. Plaintiff RUTHLIN ALDONZA, was born August 13, 1995.

13. Plaintiff BRIANNER ALDONZA was born February 1, 1994.

14. Plaintiff BRYSON ALDONZA was born August 14, 1998.

15. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 150 Harvey Project, St. Croix, United

States Virgin Islands.

16. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 150 Harvey Project, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Specifically, Plaintiff DAVIDSON B. ALDONZA suffered from respiratory issues.

63. Specifically, Plaintiff BRYSON ALDONZA suffered from respiratory issues.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.
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70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.
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92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Homy v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the
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substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and
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the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.
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128. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'



DAVIDSON B. ALDONZA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately
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warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)
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OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for
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mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be
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proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,
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including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be
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covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew
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generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event



DAVIDSON B. ALDONZA et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.
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182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY: mart
Lee J.
VI Bar
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DAVIDSON B. ALDONZA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

DAVIDSON B. ALDONZA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, YANESHA ALDONZA PLANTE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

YANESHA ALDONZA PLANTE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ABIGAIL ALDONZA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ABIGAIL ALDONZA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, RUTHLIN ALDONZA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RUTHLIN ALDONZA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BRIANNER ALDONZA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BRIANNER ALDONZA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BRYSON ALDONZA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BRYSON ALDONZA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANDY WILLIAMS, DENISE EAVES, JAMILA
WILLIAMS AND ANDY EAVES

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ANDY WILLIAMS, DENISE EAVES, JAMILA WILLIAMS and ANDY

EAVES, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANDY WILLIAMS is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff DENISE EAVES is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff JAMILA WILLIAMS is a resident of East Orange, New Jersey.

5. Plaintiff ANDY EAVES is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs JAMILA WILLIAMS and ANDY EAVES are the children of Plaintiff

ANDY WILLIAMS.

7. Plaintiff ANDY WILLIAMS was born on May 10, 1974.

8. Plaintiff DENISE EAVES was born on March 25, 1943.
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9. Plaintiff JAMILA WILLIAMS was born on December 29, 1996.

10. Plaintiff ANDY EAVES was born on January 12, 1996.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 27 Bethlehem Village (Harvey

Project) , St. Croix, United States Virgin Islands.

12. Plaintiffs ANDY WILLIAMS, DENISE EAVES and ANDY EAVES resided at No.

27 Bethlehem Village (Harvey Project) at the time of Hurricane Georges, and

currently reside at 34m Clifton Hill.

13. Each individual Plaintiff was a member of the Hentyl class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 27 Bethlehem Village (Harvey Project), which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. in 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

59. Specifically, Plaintiff ANDY WILLIAMS suffered from skin rash and headaches.
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60. Specifically, Plaintiff JAMILA WILLIAMS suffered from skin rash and headaches.

61. Specifically, Plaintiff DENISE EAVES suffered from skin rash and headaches.

62. Specifically, Plaintiff ANDY EAVES suffered from skin rash and headaches.

63. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

64. Plaintiffs had to purchase water as a result of their cistern being contaminated.

65. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

66. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

67. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

68. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

69. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.
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70. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

71. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

72. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

73. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

74. The refinery ceased operations in approximately 2002.

75. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

76. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

77. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all
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remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

78. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

79. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

80. In reality they failed to do so and failed to disclose this to SCRG.

81. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

82. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

83. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

84. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

85. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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86. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

87. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

88. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

89. SCRG did nothing to remove that asbestos for some three (3) years.

90. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

91. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into 34m Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.
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92. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at 34m Clifton Hill and contaminated their cistern and

vegetation.

93. As a result, red dust continued to blow into 34m Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the

affected area, 34m Clifton Hill, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

95. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

96. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

97. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

98. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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99. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

100. Plaintiffs did not opt out of the Henry class.

101. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

102. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

103. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

104. Plaintiffs repeat and re -allege each allegation of Paragraph 1-103 as if set forth

herein verbatim.

105. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

106. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

107. Residential communities are also located just north of the refinery.

108. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

109. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

110. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

111. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. The actions of Defendants constitute a public nuisance.

114. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

115. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

116. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.
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118. Defendants' actions constitute a private nuisance and/or a trespass.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

121. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

124. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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125. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

126. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

127. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

128. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

129. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

130. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-129 as if set forth

herein verbatim.

131. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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132. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

133. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

134. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

135. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

136. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

137. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

138. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

139. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

140. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

141. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

144. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. The actions of Defendants constitute negligence that damaged Plaintiffs.

147. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

148. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

149. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

151. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

152. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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155. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

156. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

160. SCRG owned and/or operated the alumina refinery.

161. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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162. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

163. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

164. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

165. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

166. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

167. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

168. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

169. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

170. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

171. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

172. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

173. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

174. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

175. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

176. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

177. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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178. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

179. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only



ANDY WILLIAMS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

180. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

181. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

182. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

183. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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184. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

185. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ANDY WILLIAMS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANDY WILLIAMS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DENISE EAVES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DENISE EAVES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JAMILA WILLIAMS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JAMILA WILLIAMS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



ANDY WILLIAMS, et al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 40

VERIFICATION

I, ANDY EAVES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANDY EAVES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

GILLIUM BENJAMIN and SHELLA BENJAMIN,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs GILLIUM BENJAMIN and SHELLA BENJAMIN, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff GILLIUM BENJAMIN is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff SHELLA BENJAMIN, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff GILLIUM BENJAMIN is the mother of Plaintiff SHELLA BENJAMIN.

5. Plaintiff GILLIUM BENJAMIN was born January 10, 1945.

6. Plaintiff SHELLA BENJAMIN, was born June 24, 1990.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 209 Barren Spot, St. Croix, United

States Virgin Islands.

8. All Plaintiffs resided at No. 209 Barren Spot at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 209 Barren Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental



Gillium Benjamin, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 5

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff SHELLA BENJAMIN, suffered from skin irritation.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 209 Barren Spot to this date any time

there is a strong wind or the red dust piles are worked on.

85. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 209 Barren Spot and contaminated their cistern and

vegetation.

86. As a result, red dust continued to blow into No. 209 Barren Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 209 Barren Spot and those Plaintiffs continued to inhale



Gillium Benjamin, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 16

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

88. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.
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101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.
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107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.
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139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plain iffs

BY:
LOP'. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



Gillium Benjamin, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

VERIFICATION

I, GILLIUM BENJAMIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GILLIUM BENJAMIN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SHELLA BENJAMIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHELLA BENJAMIN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANA MARIA ROBLES, JESSICA M. AYALA,
JAHAIRA M. AYALA, TADACHI L. BURKE,
BRANDON J.L. BURKE AND JULISSA L. BURKE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ANA MARIA ROBLES, JESSICA M. AYALA, JAHAIRA M. AYALA,

TADACHI L. BURKE, BRANDON J.L. BURKE and JULISSA L. BURKE, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANA MARIA ROBLES is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff JESSICA M. AYALA is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff JAHAIRA M. AYALA is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff TADACHI L. BURKE is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiff BRANDON J.L. BURKE is a resident of St. Croix, U.S. Virgin Islands.

7. Plaintiff JULISSA L. BURKE is a resident of St. Croix, U.S. Virgin Islands.
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8. Plaintiffs JESSICA M. AYALA, JAHAIRA M. AYALA, TADACHI L. BURKE,

BRANDON J.L. BURKE and JULISSA L. BURKE are the children of ANA MARIA

ROBLES.

9. Plaintiff ANA MARIA ROBLES was born on May 24, 1969.

10. Plaintiff JESSICA M. AYALA was born on February 12, 1988.

11. Plaintiff JAHAIRA M. AYALA was born on February 16, 1989.

12. Plaintiff TADACHI L. BURKE was born on October 1, 1990.

13. Plaintiff BRANDON J.L. BURKE was born on October 18, 1992.

14. Plaintiff JULISSA L. BURKE was born on October 2, 1993.

15. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 22 Bethlehem Village (Harvey

Project), St. Croix, United States Virgin Islands.

16. Plaintiffs ANA MARIA ROBLES and BRANDON J.L. BURKE resided at No. 22

Bethlehem Village (Harvey Project) at the time of Hurricane Georges until 2015,

and currently reside at No. 83 Bethlehem Village (Harvey Project).

17. Plaintiff JESSICA M. AYALA resided at No. 22 Bethlehem Village (Harvey

Project) at the time of Hurricane Georges until 2004, and currently resides at No.

18 Bethlehem Village (Harvey Project).

18. Plaintiff JAHAIRA M. AYALA resided at No. 22 Bethlehem Village at the time of

Hurricane Georges until 2004, and currently resides at No. 87 New Works

(Harvey Project).
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19. Plaintiff TADACHI L. BURKE resided at No. 22 Bethlehem Village (Harvey

Project) at the time of Hurricane Georges until 2004, and currently resides at No.

19 Bethlehem Village (Harvey Project).

20. Plaintiff JULISSA L. BURKE resided at No. 22 Bethlehem Village (Harvey

Project) at the time of Hurricane Georges until 2004, and currently resides at No.

24 Bethlehem Village (Harvey Project).

21. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 22 Bethlehem Village(Harvey Project), which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

22. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

23. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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24. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

25. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

26. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

27. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

28. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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29. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

30. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

31. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

32. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

33. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

34. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

35. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

36. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

37. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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38. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

39. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

40. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

41. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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42. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

43. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

44. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

45. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

46. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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47. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

48. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

49. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

50. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.



ANA MARIA ROBLES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

51. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

52. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

53. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

54. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

55. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

56. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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57. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

58. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

59. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

60. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

61. Hurricane Georges struck St. Croix on September 21, 1998.

62. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

63. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

64. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

65. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

66. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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67. Specifically, Plaintiff ANA MARIA ROBLES suffered from a rash, red eyes and

vomiting.

68. Specifically, Plaintiff JAHAIRA M. AYALA suffered from vomiting and diarrhea.

69. Specifically, Plaintiff TADACHI L. BURKE suffered from a rash and red eyes.

70. Specifically, Plaintiff BRANDON J.L. BURKE suffered from a rash, diarrhea,

vomiting and red eyes.

71. Specifically, Plaintiff JULISSA L. BURKE suffered from a rash, red eyes and

vomiting.

72. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

73. Plaintiffs had to purchase water as a result of their cistern being contaminated.

74. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

75. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

76. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

77. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

78. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

79. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

80. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

81. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

82. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

83. The refinery ceased operations in approximately 2002.

84. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

85. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control



ANA MARIA ROBLES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15

system to prevent or minimize future releases from the red mud piles into the

environment.

86. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

87. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

88. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

89. In reality they failed to do so and failed to disclose this to SCRG.

90. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

91. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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92. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

93. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

94. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

95. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

96. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

97. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

98. SCRG did nothing to remove that asbestos for some three (3) years.
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99. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

100. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 83 Bethlehem Village (Harvey

Project), No. 18 Bethlehem Village (Harvey Project), No. 87 New Works (Harvey

Project), No. 19 Bethlehem Village (Harvey Project) and No. 24 Bethlehem

Village (Harvey Project) to this date any time there is a strong wind or the red

dust piles are worked on.

101. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 83 Bethlehem Village(Harvey Project), No. 18

Bethlehem Village(Harvey Project), No. 87 New Works (Harvey Project), No. 19

Bethlehem Village(Harvey Project) and No. 24 Bethlehem Village(Harvey

Project) and contaminated their cistern and vegetation.

102. As a result, red dust continued to blow into No. 83 Bethlehem Village (Harvey

Project), No. 18 Bethlehem Village (Harvey Project), No. 87 New Works (Harvey

Project), No. 19 Bethlehem Village (Harvey Project) and No. 24 Bethlehem

Village (Harvey Project), caused damage to the personal and real property of

Plaintiffs, who continued to reside in the affected area, No. 83 Bethlehem Village
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(Harvey Project), No. 18 Bethlehem Village (Harvey Project), No. 87 New Works

(Harvey Project), No. 19 Bethlehem Village (Harvey Project) and No. 24

Bethlehem Village (Harvey Project) and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

103. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

104. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

105. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

106. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

107. The initial class in Henry was defined as

lap individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

108. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

109. Plaintiffs did not opt out of the Henry class.
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110. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

111. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

112. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

113. Plaintiffs repeat and re -allege each allegation of Paragraph 1-112 as if set forth

herein verbatim.

114. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

115. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.
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The natural resources of the Virgin Islands are particularly sensitive and

precious.

116. Residential communities are also located just north of the refinery.

117. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

118. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

119. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

120. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. The actions of Defendants constitute a public nuisance.

123. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

124. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

125. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' actions constitute a private nuisance and/or a trespass.

128. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

129. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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130. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

133. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

134. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

135. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.



ANA MARIA ROBLES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 24

136. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

137. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

138. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

141. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

142. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud



ANA MARIA ROBLES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

143. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

144. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

145. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

146. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

147. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

148. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

149. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

150. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

151. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-150 as if set forth

herein verbatim.

152. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

153. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

154. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-153 as if set forth

herein verbatim.

155. The actions of Defendants constitute negligence that damaged Plaintiffs.

156. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

157. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

158. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

159. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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160. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

161. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

162. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

163. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

164. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

165. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

166. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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167. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

168. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

169. SCRG owned and/or operated the alumina refinery.

170. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

171. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

172. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

173. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

174. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

175. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

176. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

177. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

178. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

179. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

180. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

181. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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182. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

183. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

184. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

185. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

186. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

187. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

188. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

189. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

190. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

191. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

192. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

193. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

194. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Roh sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ANA MARIA ROBLES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANA MARIA ROBLES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JESSICA M. AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JESSICA M. AYALA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JAHAIRA M. AYALA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JAHAIRA M. AYALA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, TADACHI L. BURKE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TADACHI L. BURKE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BRANDON J.L. BURKE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

BRANDON J.L. BURKE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JULISSA L. BURKE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JULISSA L. BURKE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LENNARD NURSE, DANIEL A. NURSE, DAVID L.
NURSE, JEFFREY R. NURSE AND KETURAH
NURSE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LENNARD NURSE, DANIEL A. NURSE, DAVID L. NURSE, JEFFREY

R. NURSE and KETURAH NURSE, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LENNARD NURSE is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff DANIEL A. NURSE is a resident of Newport, Minnesota.

4. Plaintiff DAVID L. NURSE is a resident of Port Arthur, Texas.

5. Plaintiff JEFFREY R. NURSE is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiff KETURAH NURSE is a resident of St. Croix, U.S. Virgin Islands.

7. Plaintiffs DANIEL A. NURSE, DAVID L. NURSE, JEFFREY R. NURSE and

KETURAH NURSE are the children of LENNARD NURSE.

8. Plaintiff LENNARD NURSE was born on February 15, 1935.
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9. Plaintiff DANIEL A. NURSE was born on November 30, 1980.

10. Plaintiff DAVID L. NURSE was born on February 7, 1960.

11. Plaintiff JEFFREY R. NURSE was born on August 17, 1986.

12. Plaintiff KETURAH NURSE was born on September 30, 1996.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 371 Strawberry Hill, St. Croix, United

States Virgin Islands.

14. Plaintiffs LENNARD NURSE AND JEFFREY R. NURSE resided at No. 371

Strawberry Hill at the time of Hurricane Georges and continuously thereafter to

this date.

15. Plaintiff KETURAH NURSE resided at No. 371 Strawberry Hill at the time of

Hurricane Georges until 2011, and currently resides at No. 122 Strawberry Hill.

16. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 371 Strawberry Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.
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44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

62. Specifically, Plaintiff LENNARD NURSE suffered from skin irritations and red

eyes.

63. Specifically, Plaintiff DANIEL A. NURSE suffered from skin irritations and burning

eyes.

64. Specifically, Plaintiff DAVID L. NURSE suffered from skin irritations and burning

eyes.

65. Specifically, Plaintiff JEFFREY R. NURSE suffered from skin irritations and

burning eyes.

66. Specifically, Plaintiff KETURAH NURSE suffered from skin and eye irritations.

67. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

68. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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69. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

70. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

71. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

72. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

73. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

74. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

75. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.
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76. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

77. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

78. The refinery ceased operations in approximately 2002.

79. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

80. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

81. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

82. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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83. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

84. In reality they failed to do so and failed to disclose this to SCRG.

85. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

86. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

87. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

88. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

89. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

90. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

91. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

92. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

93. SCRG did nothing to remove that asbestos for some three (3) years.

94. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

95. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 371 Strawberry Hill and No. 122

Strawberry Hill to this date any time there is a strong wind or the red dust piles

are worked on.

96. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 371 Strawberry Hill and No. 122 Strawberry Hill

and contaminated their cistern and vegetation.
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97. As a result, red dust continued to blow into No. 371 Strawberry Hill and No. 122

Strawberry Hill, caused damage to the personal and real property of Plaintiffs,

who continued to reside in the affected area, No. 371 Strawberry Hill and No. 122

Strawberry Hill and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.

98. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

99. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

100. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries
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and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

101. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

102. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

103. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

104. Plaintiffs did not opt out of the Henry class.
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105. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

106. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

107. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

108. Plaintiffs repeat and re -allege each allegation of Paragraph 1-107 as if set forth

herein verbatim.

109. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

110. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.



LENNARD NURSE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

The natural resources of the Virgin Islands are particularly sensitive and

precious.

111. Residential communities are also located just north of the refinery.

112. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

113. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

114. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

115. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. The actions of Defendants constitute a public nuisance.

118. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

119. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

120. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' actions constitute a private nuisance and/or a trespass.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

124. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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125. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

128. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

129. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

130. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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131. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

132. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

133. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

136. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

137. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

138. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

139. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

140. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

141. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

142. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

143. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

144. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

145. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its
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facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

148. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. The actions of Defendants constitute negligence that damaged Plaintiffs.

151. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

152. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

153. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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155. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

156. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

157. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

158. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

159. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

160. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

161. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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162. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

163. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

164. SCRG owned and/or operated the alumina refinery.

165. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

166. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

167. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

168. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

169. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

170. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

171. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

172. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

173. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

174. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

175. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

176. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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177. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

178. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

179. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

180. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

181. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

182. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

183. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

184. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

185. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

186. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

187. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

188. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

189. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaint ffs

00,BY:
Le- J. ota, g.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LENNARD NURSE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LENNARD NURSE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DANIEL A. NURSE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DANIEL A. NURSE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DAVID L. NURSE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DAVID L. NURSE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JEFFREY R. NURSE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JEFFREY R. NURSE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, KETURAH NURSE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KETURAH NURSE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ALITA THEOPHILUS, MARTIAL PHILLIP, MARVA
PHILLIP, ARTHUR PHILLIP, MARVIN PHILLIP
AND TERRY PHILLIP,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ALITA THEOPHILUS, MARTIAL PHILLIP, MARVA PHILLIP, ARTHUR

PHILLIP, MARVIN PHILLIP AND TERRY PHILLIP, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ALITA THEOPHILUS is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff MARTIAL PHILLIP is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff MARVA PHILLIP is a resident of Baytown, Texas.

5. Plaintiff ARTHUR PHILLIP is a resident of Baytown, Texas.

6. Plaintiff MARVIN PHILLIP is a resident of St. Croix, U.S. Virgin Islands.

7. Plaintiff TERRY PHILLIP is a resident of St. Croix, U.S. Virgin Islands.

8. Plaintiffs ALITA THEOPHILUS and MARTIAL PHILLIP are husband and wife.
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9. Plaintiffs MARVA PHILLIP, ARTHUR PHILLIP, MARVIN PHILLIP AND TERRY

PHILLIP are the children of Plaintiffs ALITA THEOPHILUS and MARTIAL

PHILLIP.

10. Plaintiff ALITA THEOPHILUS was born on December 02, 1950.

11. Plaintiff MARTIAL PHILLIP was born on January 30, 1949.

12. Plaintiff MARVA PHILLIP was born on January 10, 1980.

13. Plaintiff ARTHUR PHILLIP was born on September 11, 1981.

14. Plaintiff MARVIN PHILLIP was born on December 04, 1983.

15. Plaintiff TERRY PHILLIP was born on September 25, 1987.

16. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 106 Profit Hill, St. Croix, United

States Virgin Islands.

17. Plaintiffs ALITA THEOPHILUS, MARTIAL PHILLIP, MARVIN PHILLIP AND

TERRY PHILLIP resided at No. 106 Profit Hill at the time of Hurricane Georges

and continue to reside there to date.

18. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 106 Profit Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

19. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

21. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

23. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.
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24. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

25. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

26. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

27. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

28. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

29. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned
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subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum

principal place of business in California.

30. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

31. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

32. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

is a Delaware corporation with its
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Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

33. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

34. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

35. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

36. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

37. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at
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all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

38. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

39. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

40. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

41. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

42. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

43. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

44. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

45. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.
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46. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

47. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

48. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

49. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

50. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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51. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

52. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

53. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

54. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

55. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

56. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

57. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

58. Hurricane Georges struck St. Croix on September 21, 1998.

59. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

60. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

61. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

62. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

64. Specifically, Plaintiff MARVA PHILLIP suffered from red, irritated eyes.

65. Specifically, Plaintiff TERRY PHILLIP suffered from red, irritated eyes.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cistern being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.
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78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

89.. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.

93. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

94. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 106 Profit Hill to this date any time

there is a strong wind or the red dust piles are worked on.

95. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 106 Profit Hill and contaminated their cistern and

vegetation.

96. As a result, red dust continued to blow into No. 106 Profit Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 106 Profit Hill and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.
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97. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

98. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

99. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

100. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

101. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

102. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

103. Plaintiffs did not opt out of the Henry class.

104. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

105. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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106. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

107. Plaintiffs repeat and re -allege each allegation of Paragraph 1-106 as if set forth

herein verbatim.

108. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

109. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

110. Residential communities are also located just north of the refinery.
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111. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

112. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

113. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

114. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of Defendants constitute a public nuisance.
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117. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

118. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

119. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' actions constitute a private nuisance and/or a trespass.

122. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

123. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

124. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

127. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

128. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

129. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

130. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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131. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

132. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

133. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-132 as if set forth

herein verbatim.

134. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

135. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

136. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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137. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

138. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

139. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

140. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

141. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

142. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

143. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

144. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

145. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-144 as if set forth

herein verbatim.

146. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.



ALITA THEOPHILUS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

147. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

148. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-147 as if set forth

herein verbatim.

149. The actions of Defendants constitute negligence that damaged Plaintiffs.

150. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

151. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

152. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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154. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

155. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

159. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

163. SCRG owned and/or operated the alumina refinery.

164. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

165. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

166. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

167. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

168. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

169. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

170. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

171. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

172. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

173. In Kornoff v. Kingsburg Cotton Oil Co. {1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

174. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

175. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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176. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

177. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

178. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

179. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

180. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

181. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

182. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

183. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

184. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

185. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

186. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

187. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

188. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. Rohn,
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ALITA THEOPHILUS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ALITA THEOPHILUS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MARTIAL PHILLIP, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARTIAL PHILLIP

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MARVA PHILLIP, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARVA PHILLIP

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ARTHUR PHILLIP, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ARTHUR PHILLIP

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MARVIN PHILLIP, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MARVIN PHILLIP

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, TERRY PHILLIP, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TERRY PHILLIP

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANALITA BOATSWAIN, ABRAM A. BOATSWAIN,
ESTHER BOATSWAIN AND GILDA BOATSWAIN

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ANALITA BOATSWAIN, ABRAM A. BOATSWAIN, ESTHER

BOATSWAIN and GILDA BOATSWAIN, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANALITA BOATSWAIN is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff ABRAM A. BOATSWAIN is a resident of Sandy Springs, Georgia.

4. Plaintiff ESTHER BOATSWAIN is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff GILDA BOATSWAIN is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs ABRAM A. BOATSWAIN, ESTHER BOATSWAIN and GILDA

BOATSWAIN are the children of Plaintiff ANALITA BOATSWAIN.

7. Plaintiff ANALITA BOATSWAIN was born on March 16, 1952.

8. Plaintiff ABRAM A. BOATSWAIN was born on May 1, 1982.
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9. Plaintiff ESTHER BOATSWAIN was born on November 8, 1972.

10. Plaintiff GILDA BOATSWAIN was born on May 31, 1971.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 96 Harvey Project, St. Croix, United

States Virgin Islands.

12. Plaintiff ANALITA BOATSWAIN resided at No. 96 Harvey Project at the time of

Hurricane Georges until 2000, and currently resides at No. 126 Harvey Project.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 96 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

38. in addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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59. Specifically, Plaintiff ESTHER BOATSWAIN suffered headaches, fevers and loss

of appetite.

60. Specifically, Plaintiff ABRAM A. BOATSWAIN suffered from allergic reactions.

61. Specifically, Plaintiff GILDA BOATSWAIN suffered from allergic reactions.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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90. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 126 Harvey Project to this date any

time there is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 126 Harvey Project and contaminated their

cistern and vegetation.

92. As a result, red dust continued to blow into No. 126 Harvey Project, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 126 Harvey Project, and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]Il individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute a public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass
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116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.
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130. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

180. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ANALITA BOATSWAIN, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWOR 0

Before me this day o

YV
,fr Ar 7,4"

. I

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

6, I Qk.;,----
ANALITA BOATSWAIN

, 2017.
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VERIFICATION

I, ABRAM A. BOATSWAIN, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ABRAM A. BOATSWAIN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ESTHER BOATSWAIN, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ESTHER BOATSWAIN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, GILDA BOATSWAIN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

GILDA BOATSWAIN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

RENALDO RODRIGUEZ, KENIA RODRIUEZ and
SOLINA RODRIUEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs RENALDO RODRIGUEZ, KENIA RODRIUEZ and SOLINA RODRIUEZ,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff RENALDO RODRIGUEZ is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff KENIA RODRIUEZ is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff SOLINA RODRIUEZ, is a resident of St. Croix, United Stated Virgin

Islands.

5. Plaintiffs RENALDO RODRIGUEZ and KENIA RODRIUEZ are husband and wife

and the parents of SOLINA RODRIUEZ.

6. Plaintiff RENALDO RODRIGUEZ was born October 12, 1972.
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7. Plaintiff KENIA RODRIUEZ, was born May 14, 1977.

8. Plaintiff SOLINA RODRIUEZ, was born September 24, 1997.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 8-R Clifton Hill, St. Croix, United States

Virgin Islands.

10. All Plaintiffs currently reside at No. 493 Barren Spot.

11. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 8-R Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



RENALDO RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red
in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns
that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a
red substance called bauxite residue, or "red mud" or "red dust," which is
indistinguishable in color and texture from bauxite. The MSDS for red mud states
that it can cause "severe irritation and burns [of eyes], especially when wet," "can
cause severe irritation [of skin], especially when wet," and "can cause irritation of
the upper respiratory tract." It also advises against skin and eye exposure to red
mud. Both red mud and bauxite damage real and personal property and can stain
it.

35. From the beginning of the alumina refinery's operations, the red mud was stored
with coal dust and other particulates outdoors in open piles that at times were as
high as approximately 120 feet and covered up to 190 acres of land. For years,
the uncovered piles often emitted fugitive dust when winds blew across the refinery
and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various
conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down
the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite
to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment
of the bauxite while they owned and operated the alumina refinery. The Glencore
Defendants also failed to properly store, contain and/or remove the asbestos, red
dust and/or red mud, coal dust, and other particulates prior to the sale of the
refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and
other particulates in open uncovered piles on the property and failed to remove or
properly contain the friable, unencapsulated and/or uncovered asbestos that was
there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the
storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos
removal to be "in the range of $20 million" and continued to fail to correctly control
the storage and containment of friable, unencapsulated and/or uncovered
asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other
particulates to the materials left behind by the Glencore Defendants and continued
to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the
asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal
dust, and other particulates, in uncovered piles on the property. in 1995, Alcoa
estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
and the total projected cost to clean up major environmental issues on shut down
at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the
alumina refinery. In 1977, the owners and operators of the alumina refinery learned
about the need to control drainage, erosion, and dust problems from the red mud
piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from
the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air
pollution problem posed by bauxite residue and the concern about the ability of the
bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had
complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust
when winds blew across the alumina refinery or on the frequent occasions when
SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff KENIA RODRIUEZ suffered from allergies.

58. Specifically, Plaintiff SOLINA RODRIUEZ, suffered from allergies.

59. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.
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60. Plaintiffs had to purchase water as a result of their cistern being contaminated.

61. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.
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68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

87. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 493 Estate Barren Spot to this date any

time there is a strong wind or the red dust piles are worked on.

88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 493 Estate Barren Spot and contaminated their cistern

and vegetation.

89. As a result, red dust continued to blow into No. 493 Estate Barren Spot, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 493 Estate Barren Spot and those Plaintiffs continued to
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inhale Defendants' industrial waste. Plaintiffs also suffered from emotional distress

and anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

91. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

94. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

103. Residential communities are also located just north of the refinery.
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104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of Defendants constitute a public nuisance.
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110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

111. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. Defendants' actions constitute a private nuisance and/or a trespass.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other



RENALDO RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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137. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. The actions of Defendants constitute negligence that damaged Plaintiffs.
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143. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.
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162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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179. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

180. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R; , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, RENALDO RODRIUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RENALDO RODRIUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, KENIA RODRIUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KENIA RODRIUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SOLINA RODRIUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SOLINA RODRIUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ELSA C. WILLIAMS, CHERELLE T. WILLIAMS,
SHAQUEENA Q.T. BROOKS, ESAU K. BROOKS
and SAYIF T. BROOKS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ELSA C. WILLIAMS, CHERELLE T. WILLIAMS, SHAQUEENA Q.T.

BROOKS, ESAU K. BROOKS and SAYIF T. BROOKS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ELSA C. WILLIAMS is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff CHERELLE T. WILLIAMS, is a resident of Rochester, New York.

4. Plaintiff SHAQUEENA Q.T. BROOKS is a resident of St. Croix, U.S. Virgin

Islands.

5. Plaintiff ESAU K. BROOKS is a resident of St. Thomas, U.S. Virgin Islands.

6. Plaintiff SAYIF T. BROOKS is a resident of St. Croix, U.S. Virgin Islands.
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7. Plaintiff ELSA C. WILLIAMS is the mother of Plaintiffs CHERELLE T. WILLIAMS,

SHAQUEENA Q.T. BROOKS, ESAU K. BROOKS and SAYIF T. BROOKS.

8. Plaintiff ELSA C. WILLIAMS was born on October 10, 1966.

9. Plaintiff CHERELLE T. WILLIAMS was born on February 11, 1989.

10. Plaintiff SHAQUEENA Q.T. BROOKS was born on June 28, 1996.

11. Plaintiff ESAU K. BROOKS was born on June 27, 1991.

12. Plaintiff SAYIF T. BROOKS was born on February 7, 1993.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at Bethlehem Village (Harvey Project), Unit

3, St. Croix, United States Virgin Islands.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically Bethlehem Village (Harvey Project), Unit 3, which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.
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42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their
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real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

60. Specifically, Plaintiff ELSA C. WILLIAMS suffered from dry, itchy skin.

61. Specifically, Plaintiff CHERELLE T. WILLIAMS suffered from dry, itchy skin.

62. Specifically, Plaintiff SHAQUANDA Q.T. BROOKS suffered from dry, itchy skin.

63. Specifically, Plaintiff ESAU K. BROOKS suffered from dry, itchy skin.

64. Specifically, Plaintiff SAYIF T. BROOKS suffered from red eyes and dry, itchy

skin.

65. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

66. Plaintiffs had to purchase water as a result of their cistern being contaminated.

67. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

68. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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69. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

70. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

71. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

72. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

73. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

74. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

75. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

76. The refinery ceased operations in approximately 2002.
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77. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

78. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

79. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

80. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

81. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

82. In reality, they failed to do so and failed to disclose this to SCRG.

83. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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84. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

85. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

86. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

87. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

88. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

89. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

90. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

91. SCRG did nothing to remove that asbestos for some three (3) years.

92. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.
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95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

96. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.
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105. Residential communities are also located just north of the refinery.

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of Defendants constitute a public nuisance.
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112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

113. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' actions constitute a private nuisance and/or a trespass.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.



ELSA C. WILLIAMS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.

129. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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132. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.



ELSA C. WILLIAMS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

e ohn, sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



ELSA C. WILLIAMS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 37

VERIFICATION

I, ELSA C. WILLIAMS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ELSA C. WILLIAMS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, CHERELLE T. WILLIAMS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CHERELLE T. WILLIAMS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SHAQUEENA Q.T. BROOKS, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SHAQUEENA Q.T. BROOKS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ESAU K. BROOKS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ESAU K. BROOKS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SAYIF T. BROOKS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SAYIF T. BROOKS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDRIS WILTSHIRE, CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff EDRIS WILTSHIRE, by and through her undersigned counsel, files her

Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDRIS WILTSHIRE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born on March 16, 1944.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 49 Ginger Thomas, St. Croix, United States Virgin

Islands.

5. Plaintiff resided at No. 49 Ginger Thomas at the time of Hurricane Georges and

continues to reside there to date.
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6. Plaintiff was a member of the Henry1 class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 49 Ginger

Thomas, which is located in one of the following six communities adjacent to and

downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the
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indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a
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Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye
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exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control
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the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.
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47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 49 Ginger

Thomas including cleaning out the cistern and refilling the cistern with usable

water. Plaintiff had to clean the inside and outside of the home, including

repainting walls stained by red dust. Plaintiff suffered from emotional distress

because she was covered in Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of
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St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery. Plaintiff suffered from skin

rash, allergies and itchy skin as a result of exposure to Defendants' industrial

waste.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of her cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house herself which took several

weeks and is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from fatigue from having to constantly clean the house because

of Defendants' industrial waste.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of her home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as her clothes, furniture, curtains, etc.

became stained or damaged by Red Dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff whenever there was a strong wind or

work done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates
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and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's homes,

appliances, furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as a

result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO
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access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs home and

being inhaled by Plaintiff but failed to disclose or warn.
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76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

81. The Red Dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 49 Ginger Thomas to this date any

time there is a strong wind or the Red Dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to
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properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 49 Ginger Thomas and contaminated her cistern

and home.

83. As a result, Red Dust continued to blow into No. 49 Ginger Thomas and cause

damage to the personal and real property of Plaintiff who continues to reside at

No. 49 Ginger Thomas, and Plaintiff continued to inhale Defendants' industrial

waste. Plaintiff also suffered from emotional distress and anxiety as a result of

damage to her real property and dwelling and as a result of exposure to the

released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer mental distress,

expenses, damage to her real property and personal possessions, mental

anguish, pain and suffering and loss of enjoyment of life, a propensity for

additional medical illness, a reasonable fear of contracting illness in the future, all

of which are expected to continue into the foreseeable future.

85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henn/) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

89. Plaintiff herein is former member of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed her individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiff repeats and re -alleges each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and
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precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of all Defendants constitute a public nuisance.
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104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

105. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. All Defendants' actions constitute a private nuisance and/or a trespass.

109. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

110. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

111. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of her home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-111 as if set forth
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herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff and her

property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and her property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further
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exposed Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as her primary source of drinking

water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.
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126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

minds, bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as
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alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff's and her property.
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145. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and her property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff's and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm
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Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically alleges that he are entitled to recover under Banks and

the Restatement {Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
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station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
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emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of his home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to her home and the contamination of her

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff was not physically

injured; and (4) Plaintiff is entitled to recover for her "discomfort and annoyance"
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under Restatement § 939 because the Defendants' damaged or ruined her

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.
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Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before
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Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the
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Refinery during the hurricane.

171. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

DATED: July 24, 2017 BY:
Lee Rahn sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDRIS WILTSHIRE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

NNE V. STANLEY

day of

Notary Public
St. Croix, U.S. Virgin Islands

NP -16-15
My Commission Expires February 13, 2019

EDRIS WILTSHIRE

, 2017.
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CARLOS SALDANA, MARIA E. COTO SALDANA,
CARLOS SALDANA, JR. AND SHAMSAY
FLEMING,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CARLOS SALDANA, MARIA E. COTO SALDANA, CARLOS

SALDANA, JR. and SHAMSAY FLEMING, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CARLOS SALDANA is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff MARIA E. COTO SALDANA is a resident of St. Croix, U.S. Virgin

Islands.

4. Plaintiff CARLOS SALDANA, JR. is a resident of Stafford, Virginia.

5. Plaintiff SHAMSAY FLEMING is a resident of West Palm Beach, Florida.

6. Plaintiffs CARLOS SALDANA and MARIA E. COTO SALDANA are husband and

wife.
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7 Plaintiffs CARLOS SALDANA, JR. and SHAMSAY FLEMING are the children of

Plaintiff CARLOS SALDANA.

8. Plaintiff CARLOS SALDANA was born on December 1, 1950.

9. Plaintiff MARIA E. COTO SALDANA was born on September 29, 1948.

10. Plaintiff CARLOS SALDANA, JR. was born on April 30, 1985.

11. Plaintiff SHAMSAY FLEMING was born on January 11, 1976.

12. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 13 Clifton Hill, St. Croix, United

States Virgin Islands.

13. Plaintiffs CARLOS SALDANA and MARIA E. COTO SALDANA resided at No. 13

Clifton Hill at the time of Hurricane Georges and continue to reside there to date.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 13 Clifton Hill, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Homy v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.
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42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

60. Specifically, Plaintiff CARLOS SALDANA, JR. suffered from respiratory

problems.

61. Specifically, Plaintiff SHAMSAY FLEMING suffered from rash and skin irritations.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.
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74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

90. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 13 Clifton Hill to this date any time

there is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 13 Clifton Hill and contaminated their cistern and

vegetation.

92. As a result, red dust continued to blow into No. 13 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 13 Clifton Hill, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.
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93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Hefty plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

106. Residential communities are also located just north of the refinery.
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107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute a public nuisance.
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113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.



CARLOS SALDANA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 22

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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133. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an



CARLOS SALDANA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 34

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

180. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. Ro , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CARLOS SALDANA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this c9-6 day of

YV
No ublic

St. Croix, . . Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

di.14
CARLOS SALDANASALDANA

, 2017.
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VERIFICATION

I, MARIA E. COTO SALDANA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this

/001
ArAnimapredrAgiis=..-

-4.7471r7; y

YVO 4,01- V. STANLEY
IlOtary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

day of , 2017.

MARIA E. COTO SALDANA
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VERIFICATION

I, CARLOS SALDANA, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CARLOS SALDANA, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SHAMSAY FLEMING, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHAMSAY FLEMING

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EDELMIRO BENITEZ COLON, JOSE M.
BENITEZ, LOUIS E. BENITEZ, NELSON E.
BENITEZ and IDA BENITEZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EDELMIRO BENITEZ COLON, JOSE M. BENITEZ, LOUIS E. BENITEZ,

NELSON E. BENITEZ and IDA BENITEZ by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EDELMIRO BENITEZ COLON is a resident of St. Croix, United States

Virgin Islands.

3. Plaintiff JOSE M. BENITEZ is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff LOUIS E. BENITEZ, is a resident of resident of St. Croix, United States

Virgin Islands.

5. Plaintiff NELSON E. BENITEZ is a resident of resident of St. Croix, United States

Virgin Islands.

6. Plaintiff IDA BENITEZ is a resident of St. Croix, United States Virgin Islands.
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7 Plaintiffs EDELMIRO BENITEZ COLON is the father of Plaintiffs LOUIS E.

BENITEZ, JOSE M. BENITEZ, NELSON E. BENITEZ and IDA BENITEZ.

8. Plaintiff EDELMIRO BENITEZ COLON was born August 15, 1937.

9. Plaintiff JOSE M. BENITEZ was born October 15, 1966.

10. Plaintiff LOUIS E. BENITEZ, was born July 12, 1961.

11. Plaintiff NELSON E. BENITEZ, was born June 18, 1962.

12. Plaintiff IDA BENITEZ was born December 29, 1963.

13. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 88 Clifton Hill, St. Croix, United States

Virgin Islands.

14. Plaintiffs EDELMIRO BENITEZ COLON, JOSE BENITEZ and NELSON BENITEZ

resided at No. 88 Clifton Hill at the time of Hurricane Georges and have

continuously resided to date.

15. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 88 Clifton Hill, which is located in one of the following six communities adjacent

to and downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Georges to red dust and red mud blown during Hurricane George. None of the

individual Plaintiffs opted out of the class.

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

18. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

19. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

21. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number
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of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

25. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

28. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

36. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

37. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

38. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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39. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

40. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

41. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

42. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.
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44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

46. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

47. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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49. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

50. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

51. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

53. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

54. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.
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55. Hurricane Georges struck St. Croix on September 21, 1998.

56. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

57. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

58. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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59. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

61. Specifically, Plaintiff EDELMIRO BENITEZ COLON suffered from skin and eye

irritation.

62. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

63. Plaintiffs had to purchase water as a result of their cistern being contaminated.

64. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

65. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

66. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

67. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.
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68. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

69. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

70. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

71. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

72. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

73. The refinery ceased operations in approximately 2002.

74. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

75. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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76. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

77. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

78. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

79. In reality they failed to do so and failed to disclose this to SCRG.

80. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

81. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

82. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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83. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

84. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

85. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

86. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

87. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

88. SCRG did nothing to remove that asbestos for some three (3) years.

89. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.
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90. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 88 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

91. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 88 Clifton Hill and contaminated their cistern and

vegetation.

92. As a result, red dust continued to blow into No. 88 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 88 Clifton Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

93. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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94. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
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damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The
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Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

108. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage
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property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute a public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

114. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.
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117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.

122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix



EDELMIRO BENITEZ COLON et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.
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138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

140. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.

146. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.
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150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.

165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under
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the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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180. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, EDELMIRO BENITEZ COLON, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

EDELMIRO BENITEZ COLON

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JOSE M. BENITEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN 0

Before me this day of

Altt_
Arlirvi,

NOD I PtiedlISY
Notary Public

roix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

2017.

JOSE M. BENITEZ
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VERIFICATION

I, LOUIS E. BENITEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LOUIS E. BENITEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, NELSON E. BENITEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SUBSCRIBED AND SWORN TO

Before me this 96 day of

VONNE V. STANLEY
Notary Public

St. Croix, U.S. Virgin Islands
NP -16-15

My Commission Expires February 13, 2019

, 2017.

NELSON E. BENIT
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VERIFICATION

I, IDA BENITEZ, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

IDA BENITEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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K. CRUZ AND FREDDY CRUZ 

Plaintiffs, 
Red Dust Docket 

ACTION FOR DAMAGES 
V. 

ST. CROIX ALUMINA LLC, GLENCORE JURY TRIAL DEMANDED 
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. 
f/k/a CLARENDON, LTD., CENTURY ALUMINUM 
COMPANY, and ST. CROIX RENAISSANCE 
GROUP, LLLP, 

Defendants. 

VERIFIED COMPLAINT 

Plaintiffs MARIA J. CRUZ, DOL YMAR S. CRUZ, MIGDARIS K. CRUZ AND 

FREDDY CRUZ by and through their undersigned counsel, file their Verified Complaint 

and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C § 76, et seq. 

2. Plaintiff MARIA J. CRUZ is a resident of St. Croix, U.S. Virgin Islands. 

3. Plaintiff DOL YMAR S. CRUZ is a resident of St. Croix, U.S. Virgin Islands. 

4. Plaintiff MIGDARIS K. CRUZ is a resident of Baytown, Texas. 

5. Plaintiff FREDDY CRUZ is a resident of Pennsauken, New Jersey. 

6. Plaintiffs MARIA J. CRUZ AND FREDDY CRUZ were husband and wife. 

7. Plaintiff MARIA J. CRUZ is the mother of Plaintiff DOLYMAR S. CRUZ. 

8. Plaintiff MIGDARIS K. CRUZ is the niece of MARIA J. CRUZ. 

9. Plaintiff MARIA J. CRUZ was born on January 17, 1962. 
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10. Plaintiff DOL YMAR S. CRUZ was born on August 6, 1991. 

11. Plaintiff MIGDARIS K. CRUZ was born on May 16, 1985. 

12. Plaintiff FREDDY CRUZ was born on September 15, 1963. 

13. At the time of Hurricane Georges, on or about September 20, 1998, all Plaintiffs 

physically resided in the same house at No. 228 Clifton Hill Manor, St. Croix, 

United States Virgin Islands. 

14. Plaintiffs MARIA J. CRUZ and DOLYMAR S. CRUZ resided at No. 228 Clifton 

Hill Manor at the time of Hurricane Georges and continue to reside there to date. 

15. Each individual Plaintiff was a member of the Henry1 class until it was de

certified. As of September 21, 1998, each individual Plaintiff resided in property, 

specifically No. 228 Clifton Hill Manor, which is located in one of the following six 

communities adjacent to and downwind from the St. Croix Alumina Refinery 

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit, 

Clifton Hill and La Reine, and suffered damages or injuries as a result of 

exposure during and after Hurricane Georges to red dust and red mud blown 

during Hurricane George. None of the individual Plaintiffs opted out of the class. 

16. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability 

company, and is deemed to be a citizen of each state in which one of its 

members is a citizen. 

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. 
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17. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its 

principal place of business in New York. 

18. On information and belief, Defendant Glencore, LTD, is a limited liability 

company, and is deemed to be a citizen of each state in which one of its 

members is a citizen. 

19. On information and belief, Defendant Glencore International, AG, is an Anglo

Swiss multinational commodity trading and mining company headquartered in 

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do 

not know its exact form of organization. 

20. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a 

limited liability limited partnership, with its principle place of business in St. Croix. 

On information and belief, Defendant St. Croix Renaissance Group, LLLP is 

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. 

Virgin Islands, because of the citizenship of its partners. 

21. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a 

number of entities. The facility refined a red ore called bauxite into alumina, 

creating enormous mounds of the by-product, bauxite residue, red mud, or red 

dust. 

22. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that 

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and 
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a 

party to this lawsuit 

23. Glencore, Ltd. is wholly owned by Defendant Glencore International AG 

("Glencore International"), a Swiss company. 

24. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings 

and data collection for the startup of the alumina refinery and in VIALCO's 

operation of the alumina refinery. Glencore had to approve VIALCO's most basic 

decisions, including but not limited to, salaries and benefits of its employees, and 

improvements at the facility. Glencore funded all refinery activities and regularly 

inspected the facility. 

The height of the red mud piles increased while Glencore and VIALCO operated 

the refinery. 

26. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum 

Company ("Century Aluminum") Century Chartering Company, a wholly owned 

subsidiary of Glencore International. Century Chartering Company changed its 

name to Century Aluminum Company ("Century Aluminum") in July 1995 and 

remained a wholly owned subsidiary of Glencore International through 

April 1996. Defendant Century Aluminum is a Delaware corporation with its 

principal place of business in California. 

27. Substantially all of VIALCO's assets, including the alumina refinery, were sold by 

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a 
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition 

Agreement for the sale of the refinery, Defendant Glencore International was 

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate 

parent of SCA. 

28. As a condition of the sale, Glencore International, retained liability for up to $18 

million for claims made by July 24, 2001 arising from specified environmental 

conditions, including without limitation, claims related to substances migrating 

from the refinery, and the parties agreed to cooperate with regard to the 

investigation and remediation of environmental conditions covered by the 

Acquisition Agreement. 

29. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the 

indemnification obligations of Glencore International pursuant to the Acquisition 

Agreement for the sale of the VIALCO facility to SCA. Glencore International, 

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore 

Defendants." 

30. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case 

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts ... and 

particulates" discharged from the refinery property. 

31. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from 

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the 
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sale, various Alcoa entities entered into three separate alumina supply contracts 

with Glencore, Ltd. 

32. As a term of the 2002 sale of the refinery to SCRG, and as further established by 

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained 

liability arising out of any alleged failure to secure materials at the refinery, 

including but not limited to bauxite, "red dust" and "red mud" and a right of access 

to remediate the red mud piles. 

33. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which 

is registered in Delaware and is deemed to be a citizen of Delaware, 

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery 

from 1998 to 2001. At aJ.I relevant times, SCA was a wholly-owned subsidiary of 

Defendant ALCOA, Inc. and was an "Alcoa-controlled entity." 

34. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a 

Pennsylvania corporation with its principal place of business in New York, and at 

all relevant times ALCOA was the parent company of St. Croix Alumina and 

made environmental decisions concerning the refinery as well as economic and 

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa 

Defendants." 

35. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale 

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation 

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR 
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immediately transferred their interests in the refinery to St. Croix Renaissance 

Group ("SCRG"). 

36. SCRG has owned and/or operated the refinery from 2002 to the present. 

FACTUAL BACKGROUND 

A. The St. Croix Alumina Refinery 

37. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red 

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite 

warns that it can cause irritation of the eyes, skin and upper respiratory tract. 

38. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or "red mud" or "red dust," which is 

indistinguishable in color and texture from bauxite. The MSDS for red mud 

states that it can cause "severe irritation and burns [of eyes], especially when 

wet," "can cause severe irritation [of skin], especially when wet," and "can cause 

irritation of the upper respiratory tract." It also advises against skin and eye 

exposure to red mud. Both red mud and bauxite damage real and personal 

property and can stain it. 

39. From the beginning of the alumina refinery's operations, the red mud was stored 

with coal dust and other particulates outdoors in open piles that at times were as 

high as approximately 120 feet and covered up to 190 acres of land. For years, 

the uncovered piles often emitted fugitive dust when winds blew across the 

refinery and on the frequent occasions when bulldozers ran over them. 
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40. In addition, the refinery contained asbestos and other particulates in various 

conditions that were never removed from the premises, in violation of law. 

41. The bauxite was stored in a steel A-frame structure with plastic sheets hung 

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit 

St. Croix and damaged the roof of the bauxite storage shed, which allowed the 

dusty bauxite to be blown out of the shed. 

42. The Glencore Defendants failed to correctly control the storage and containment 

of the bauxite while they owned and operated the alumina refinery. The 

Glencore Defendants also failed to properly store, contain and/or remove the 

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the 

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust, 

coal dust, and other particulates in open uncovered piles on the property and 

failed to remove or properly contain the friable, unencapsulated and/or 

uncovered asbestos that was there. 

43. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control 

the storage and containment of the bauxite, red mud, coal dust, and other 

pa rticu I ates. 

44. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of 

asbestos removal to be "in the range of $20 million" and continued to fail to 

correctly control the storage and containment of friable, unencapsulated and/or 

uncovered asbestos. 



MARIA J. CRUZ, et. al. v. St. Croix Alumina LLC, et al., Civil No. __ _ 
VERIFIED COMPLAINT 
Page9 

45. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by the Glencore Defendants and 

continued to stack and store them in huge uncovered piles. 

46. The Alcoa Defendants failed to properly store, contain and/or remove the 

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the 

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, 

coal dust, and other particulates, in uncovered piles on the property. In 1995, 

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to 

$15 million and the total projected cost to clean up major environmental issues 

on shut down at $30 to $45 million. 

47. At all relevant times, Defendants knew about the risk of dust emissions from the 

alumina refinery. In 1977, the owners and operators of the alumina refinery 

learned about the need to control drainage, erosion, and dust problems from the 

red mud piles and ways in which to prevent such emissions. 

48. In 1987, an Alcoa research scientist wrote about the potential for emissions from 

the red mud piles and recommended methods for controlling releases. 

49. A 1989 report from Ormet Corporation to Glencore identified a potential air 

pollution problem posed by bauxite residue and the concern about the ability of 

the bauxite shed to withstand storm conditions. 

50. In 1991, SCA knew that residents living downwind from the alumina refinery had 

complained about fugitive dusts from the refinery. 
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51. For years before Georges, the uncovered red mud piles often emitted fugitive 

dust when winds blew across the alumina refinery or on the frequent occasions 

when SCA ran bulldozers over them. 

52. In 1994, a DPNR field inspection found evidence of dust emissions from the red 

mud piles. There had also been numerous reports of water causing the erosion 

of red mud during storms. 

53. In June of 2000, SCA itself acknowledged that a major community concern is 

fugitive emissions from red mud dusting in weather conditions less severe than 

hurricanes. 

B. Hurricane Georges 

54. Despite their admitted knowledge that St. Croix was a hurricane-prone area, that 

the red-mud piles and the bauxite shed could emit fugitive dusts, and that 

emissions from the refinery affected the neighboring residences, the Glencore 

Defendants and the Alcoa Defendants recklessly failed to properly prepare for 

Hurricane Georges including, but not limited to, failing to secure the bauxite, red 

dust, coal dust and other particulates or remove and/or secure asbestos. 

55. Hurricane Georges struck St. Croix on September 21, 1998. 

56. Because Defendants did not properly store and/or safeguard the bauxite, red 

mud, coal dust, and other particulates, the winds of Hurricane Georges blew 

huge quantities of red dust consisting of both red mud and bauxite and/other 

particulates into the neighboring residences. Refinery workers employed by the 
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of 

bauxite out of holes in the roof of the storage shed towards the nearby 

neighborhoods, and area residents saw red dust swirling about their properties 

during the storm. Later, Defendants also admitted that the hurricane carried 

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses 

could see the red-mud piles were visibly smaller after the hurricane. On 

information and belief, Defendants hired a third party to measure the red mud 

piles after Hurricane Georges but Defendants have concealed this evidence. 

57. Plaintiffs' home, yard, and personal property were coated in the red dust 

consisting of both red mud and bauxite and other particulates from the alumina 

refinery and was damaged and/or destroyed. 

58. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home 

including cleaning out the cistern. Plaintiffs were deprived of the use of their 

real property and this caused them emotional distress and because they were 

covered in Defendants' industrial waste. 

59. The red dust consisting of red mud and bauxite and other particulates blew into 

Plaintiffs' cistern, the primary source of potable water for many residents of 

St. Croix, and turned the water red. 

60. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous 

toxic substances that blew over from the alumina refinery. 
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61. Plaintiffs incurred the costs of having to clean the inside and outside of the house 

which was covered in red dust. 

62. Plaintiffs had to purchase water as a result of their cistern being contaminated. 

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family, 

which took several weeks and are entitled to the reasonable value of this 

cleanup. 

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and 

enjoyment of their family home and suffered stress and anxiety as a result. 

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc. 

became stained or damaged by red dust. 

C. After Hurricane Georges 

66. After Hurricane Georges, Defendants continued to improperly store the bauxite, 

red dust, and other particulates and allowed those substances to continue to 

blow about the island and damage Plaintiffs wherever there was a strong wind or 

work done on the red dust piles. 

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates 

and allowed those substances to continue to blow about the island and damage 

Plaintiffs. 

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to 

clean up the substances from the neighborhoods, they did so in a negligent 
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matter which resulted in incomplete clean up, damage to Plaintiffs' home, 

appliances, furnishings and clothes among other items. 

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as 

a result of the release. 

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof. 

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during 

Hurricane Georges and were required to continue post-closing remediation of 

certain areas of the alumina refinery premises to the satisfaction of the DPNR. 

72. The refinery ceased operations in approximately 2002. 

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the 

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and 

Glencore, for the investigation and cleanup of the refinery prior to closure. 

74. In January 2003, SCA entered into a consent order with DPNR to remediate 

releases from the red mud piles that occurred in 2002 and to construct a control 

system to prevent or minimize future releases from the r-ed mud piles into the 

environment. 

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the 

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO 

access to the Alumina Facility reasonably necessary to effectuate any and all 

remediation of the red mud piles and red mud releases, which may be (a) 
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by 

DPNR and SCA and/or VIALCO." 

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all 

hazardous substances and particulates at the refinery and concealed the same 

and, further, went in after the sale and destabilized the red mud piles. 

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at 

the time of the sale to SCRG. 

78. In reality, they failed to do so and failed to disclose this to SCRG. 

79. At the time it failed to do so, it knew there was friable asbestos throughout the 

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs. 

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the 

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs 

that there were no dangerous conditions or substances at the refinery to which 

they were being exposed. 

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006 

when it was informed by DPNR. 

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and 

being inhaled by Plaintiffs but failed to disclose or warn. 
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84. During its operation and/or ownership of the alumina refinery, SCRG has failed to 

remove the asbestos from the refinery. 

85. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years but Plaintiffs had no way of knowing or discovering 

that. In particular, Defendants concealed the existence of the friable asbestos 

from Plaintiffs until 2010, when DPNR produced documents, indicating the 

presence of asbestos in discovery in the Bennington v. SCRG matter indicating 

that unencapsulated asbestos fibers were permitted to hang and blow about 

freely. 

86. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiffs but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports 

concerning the same. 

87. SCRG did nothing to remove that asbestos for some three (3) years. 

88. As a result deadly asbestos blew about the neighborhoods near the refinery for 

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be 

exposed to asbestos. 

89. The red dust has continued to be allowed to lay accumulated in enormous piles 

on the SCRG property and to blow into No. 228 Clifton Hill Manor to this date any 

time there is a strong wind or the red dust piles are worked on. 
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90. In or about 2014, SCRG began efforts to finally contain the red dust piles but did 

so in a negligent and improper manner to include, but not limited to, failing to 

properly maintain the moisture of the dust such that it virtually on a daily basis 

blew into Plaintiffs' home at No. 228 Clifton Hill Manor and contaminated their 

cistern and vegetation. 

91. As a result, red dust continued to blow into No. 228 Clifton Hill Manor, caused 

damage to the personal and real property of Plaintiffs, who continued to reside in 

the affected area, No. 228 Clifton Hill Manor and those Plaintiffs continued to 

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional 

distress and anxiety as a result of damage to their real property and dwelling and 

as a result of personal physical injury by exposure to the released industrial 

waste, including bauxite. 

92. As a result of Defendants' conduct before, during and after Hurricane Georges, 

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries, 

medical expenses, damage to their real property and personal possessions, 

mental anguish, pain and suffering and loss of enjoyment of life a propensity for 

additional medical illness, a reasonable fear of contracting illness in the future all 

of which are expected to continue into the foreseeable future. 

93. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and toxic substances. Defendants' conduct is 

also continuing to prevent Plaintiffs from freely enjoying their property. 
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D. Related Litigation 

94. In 1999, local residents and workers filed a class action ("Henry'') against all the 

Defendants in this case except SCRG in a case styled Henry v. St. Croix 

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The 

Henry plaintiffs sought compensatory and punitive damages for personal injuries 

and property damage sustained from exposure to toxic materials from the 

refinery, including bauxite, red mud, and other particulates, during and after 

Hurricane Georges. 

95. In addition to damages for personal injuries and property damages, the Henry 

plaintiffs also sought an injunction requiring the defendants to (a) stop all 

activities that allow the release of pollutants, (b) remove the piles of red dust, 

coal dust, and other particulates from the island, and (c) refrain from allowing 

said substances from reaccumulating on the island. 

96. The initial class in Henry was defined as 

[a]II individuals who, as of September 21, 1998 [the date of 
Hurricane Georges], resided, worked, and/or owned 
property located in the following six communities adjacent 
to and downwind from the St. Croix Alumina Refinery 
Plant-the projects of Harvey and Clifton Hill and the 
estates of Barren Spot, Profit, Clifton Hill and La Reine
who, due to Defendants' conduct with regard to the 
containment and storage of red dust containing bauxite 
and red mud, suffered damages and/or injuries as a result 
of exposure during and after Hurricane Georges to red dust 
and red mud blown during Hurricane Georges. 
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97. Plaintiffs herein are former members of the original class in Henry in that, as of 

September 21, 1998, they either resided and/or worked and/or owned property 

located in one of the six communities described above, and they have suffered 

and continue to suffer damages and/or injuries as a result of exposure to red 

dust, red mud, and other particulates during and after Hurricane Georges. 

98. Plaintiffs did not opt out of the Henry class. 

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery. 

100. In 2006, the Henry court ruled that the class would only remain certified for the 

liability stage of trial, and then the class would be decertified for the damages 

stage. 

101. About two years later, on June 3, 2008, the Henry court decertified the original 

class and certified a new class of "[a]II persons who currently reside, work, 

and/or own property in the projects of Harvey and Clifton Hill and the estates of 

Barren Spot, Profit, Clifton Hill, and La Reine .... " Also, the Henry court ruled 

that the new class was certified "only insofar as they seek cleanup, abatement or 

removal of the substances currently present on the refinery property." The 

Henry court also appointed the representatives of the former class to represent 

the new class. The Court ruled that it would not hear individual damage claims 

on a class basis. Plaintiffs then timely filed their individual claims. 
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COUNT I: Abnormally Dangerous Condition 

102. Plaintiffs repeat and re-allege each allegation of Paragraph 1-101 as if set forth 

herein verbatim. 

103. The action of each Defendant constitutes maintaining an abnormally dangerous 

condition. 

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head 

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and 

precious. 

105. Residential communities are also located just north of the refinery. 

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates at the refinery was 

solely for Defendants' own business purposes. 

107. Defendants knew and understood that there was a high risk that strong winds 

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs' 

neighborhood. 

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud, 

asbestos, and other particulates presented a high risk of great harm to Plaintiffs' 

health, chattel, and properties. Bauxite and red mud can irritate the skin, 

respiratory tract, and eyes and can permanently stain, clog, and otherwise 
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damage property and objects. Friable asbestos is also a known carcinogen that 

can cause a variety of respiratory illnesses. 

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud, 

asbestos and other particulates at the alumina refinery caused serious harm to 

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered 

damages as alleged herein. 

COUNT II: Public Nuisance 

110. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-109 as if set forth 

herein verbatim. 

111. The actions of Defendants constitute a public nuisance. 

112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, 

coal dust, asbestos, and other particulates, from the alumina refinery 

unreasonably threatens and interferes with the public rights to safety, health, 

peace, comfort, and the enjoyment of private land and public natural resources. 

113. The actions of Defendants violated the statutes of the Virgin Islands (including, 

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and§ 204-27(a)) and constitutes nuisance per se. 

114. Plaintiffs are entitled to damages as a result, thereof. 

COUNT Ill: Private Nuisance/Trespass 

115. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-114 as if set forth 

herein verbatim. 
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116. Defendants' actions constitute a private nuisance and/or a trespass. 

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and 

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home 

and yard. 

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and 

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts. 

119. By so doing, Defendants have wrongfully and unreasonably interfered with 

Plaintiffs' private use and enjoyment of their home and property. As a result, 

Plaintiffs have been damaged as alleged, herein. 

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only 

120. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-119 as if set forth 

herein verbatim. 

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or 

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused 

additional damage to Plaintiffs' bodies, real property, and personal property. 

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to 

clean up the bauxite, red mud, and other particulates from both the alumina 

refinery and the nearby neighborhoods. This failure allowed toxic and irritating 

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their 

property. 
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123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red 

mud and other particulates that had inundated the Plaintiffs and their property 

and voluntarily undertook the effort to clean up the bauxite, red mud, and other 

particulates from Plaintiffs' neighborhood. 

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water 

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, 

and other property. 

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents 

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other 

property. 

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of 

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern, 

and other property, which caused further damage to such property and further 

exposed Plaintiffs to the toxic and irritating dusts. 

127. As a result, Plaintiffs have suffered damages as alleged, herein. 

COUNT V: Intentional Infliction of Emotional Distress 

128. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-127 as if set forth 

herein verbatim. 

129. The actions of Defendants constitute the intentional infliction of emotional 

distress on Plaintiffs. 
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130. For many years before Hurricane Georges hit St. Croix, Defendants knew and 

understood that exposure to bauxite and red mud asbestos and other 

particulates presented serious risks to the health and property of thousands of St. 

Croix residents. Defendants also understood that the emissions posed serious 

threats to the local environment and natural resources. 

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or 

flooding, and other physical disturbances could release bauxite, red mud 

asbestos and other particulates from the alumina refinery into Plaintiffs' 

neighborhood. 

132. For decades, Defendants have understood that St. Croix is a hurricane-prone 

area and that local residents rely on cisterns as their primary source of drinking 

water. 

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could be blown by winds into Plaintiffs' 

neighborhood as well as the red mud and related particulates. 

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates from 

blowing into Plaintiffs' neighborhood. 

135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the 

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs' 
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cistern and property, even though they knew that hurricane victims had limited 

access to clean drinking water. 

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates emissions from the alumina refinery, Defendants' 

purposefully concealed and/or misrepresented the health risks associated with 

exposure to the emissions from Plaintiffs. 

137. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendants continue to allow bauxite, red mud, asbestos and other particulates 

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' 

minds, bodies, and property. 

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded 

as atrocious and utterly intolerable in a civilized society; and (3) caused the 

Plaintiffs to suffer from severe emotional distress. 

139. As a result of Defendants' outrageous and callous disregard for the health, 

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as 

alleged herein, including severe emotional distress and physical ailments 

resulting from such distress. 
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COUNT VI: Negligent Infliction of Emotional Distress 

140. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-139 as if set forth 

herein verbatim. 

141. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant 

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from 

serious emotional distress, which duty arose by operating an abnormally 

hazardous condition, through the common law, and through statutory and 

regulatory obligations to prevent hazardous material from escaping from its 

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result 

of the Defendants' breach, Plaintiffs suffered a serious emotional injury. 

142. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VII: Negligence as to All Defendants 

143. Plaintiffs repeat and re-allege each allegation of Paragraphs 1-142 as if set forth 

herein verbatim. 

144. The actions of Defendants constitute negligence that damaged Plaintiffs. 

145. Before Hurricane Georges, Defendant Glencore owned and operated the 

alumina refinery. 

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red 

mud and/or asbestos and other particulates. Glencore also continued to supply 

bauxite to the successive owners and/or operators of the refinery without 
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adequately warning and/or ensuring that those successors properly stored and/or 

maintained the bauxite and/or red mud and or removed the asbestos and other 

particulates. 

147. Glencore's conduct fell below the standard of care of a reasonable property 

owner and/or operator in similar circumstances. 

148. Glencore knew and/or should have known that its failure to secure the bauxite 

and red mud and related particulates at the alumina refinery and remove the 

asbestos would allow these dangerous and irritating materials to blow freely into 

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties. 

149. Glencore's failure to secure the bauxite and red mud, asbestos and related 

particulates at the alumina refinery caused the toxic and irritating dusts to blow 

into nearby neighborhoods and damage Plaintiffs and their properties. 

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the 

alumina refinery and failed to adequately secure the bauxite and red mud and 

related particulates on the premises or to remove the asbestos. 

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable 

property owner and/or operator in similar circumstances. 

152. Alcoa and SCA knew and/or should have known that its failure to secure the 

bauxite and red mud and related particulates at the alumina refinery and remove 

the asbestos would allow these toxic and irritating materials to blow freely into 

Plaintiffs' neighborhoods and harm Plaintiffs' and their property. 
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153. Alcoa and SCA's failure to secure the bauxite and red mud and related 

particulates at the alumina refinery and failure to remove the asbestos caused 

the toxic and irritating dusts to blow into nearby neighborhoods and damage 

Plaintiffs and their property. 

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure 

the bauxite and red mud and related particulates at the alumina refinery and 

failed to remove asbestos. 

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable 

property owner and/or operator in similar circumstances. 

156. Alcoa and SCA knew and/or should have known that its failure to secure the 

bauxite and red mud and related particulates at the alumina refinery and to 

remove the asbestos would allow these toxic and irritating materials to blow 

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property. 

157. Alcoa and SCA's failure to secure the bauxite and red mud and related 

particulates at the alumina refinery and remove the asbestos caused the toxic 

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and 

their properties. 

158. SCRG owned and/or operated the alumina refinery. 

159. SCRG failed to properly store and/or secure bauxite, red mud, related 

particulates and asbestos on the premises. 
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160. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs' neighborhood and harm 

Plaintiffs and their property. 

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and their property. 

162. Defendants' negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and 

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional 

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF 

TORTS§ 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the 

body, including illness or physical pain. It frequently causes the harms described 

in Comments c to e. It is not essential to a cause of action that pecuniary loss 

result. Furthermore, damages can be awarded although there is no impairment 

of a bodily function and, in some situations, even though the defendant's act is 

beneficial." See id. at cmt. a. 

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT 
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional 

disturbance resulting from the bodily harm itself, but also includes such 

disturbance resulting from the conduct of the actor." See id. cmt. e. 

165. Under Restatement§ 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety-independent of physical injury-if this is the 

expectable result of the defendant's tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in§ 501, the 

extent of liability for this sort of emotional distress is increased if the actor's 

conduct is reckless rather than merely negligent. See Illustration 8. In some 

cases fear and anxiety alone are a sufficient basis for the action, as when the 

defendant has assaulted the plaintiff or trespassed on her property. See 

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90. 

166. Moreover, Restatement§ 939 expressly authorizes recovery for "discomfort and 

annoyance" for actions in which that person's property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS 

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the 

members of the household are distinct grounds of compensation for which in 

ordinary cases the person in possession is allowed to recover in addition to the 

harm to his proprietary interests." See id. cmt. on subsection 1. 

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded 

that claims for nuisance and property damage are also sufficient to support a 
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claim for mental-anguish-personal-injury damages, even in the absence of 

physical injury when they result in pecuniary loss or when the tortfeasor engages 

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. 

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron 

station and "Plaintiffs further allege that the gasoline subsequently migrated into 

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the 

properties currently or formerly owned or occupied by plaintiffs." See id. at 96. 

Chevron moved for summary judgment on claims for recovery of "emotional 

distress" because there was no proof of physical injury or physical 

endangerment. See id. The court, relying on§§ 905 and 939, determined these 

sections allowed, under the facts of the case, for the recovery of mental anguish 

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance, 

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish 

recoverable for trespass, nuisance, and negligence claims arising out of gasoline 

discharge from USTs). 

168. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant's ginning mill. See id. 

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish. See 
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id. The court expressly recognized that such damages would, or at least could, 

be proximately caused by a defendant's invasion of the property, even where 

there is no physical injury suffered. See id. (collecting cases). 

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James's $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A. The court 

reasoned: 

"The Restatement considers several hours worrying about securing 
shelter to be a potential element of damage recovery. 
RESTATEMENT (SECOND} OF TORTS § 905, cmt. e, illus. 8. Antilles' 
suggestion that in the absence of physical injury, emotional distress 
is only compensable if Antilles' conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered 
damages for emotional distress, appellants would be correct in 
asserting that the award would not be permitted pursuant to the 
Restatement. RESTATEMENT (SECOND} OF TORTS § 436A. Since 
emotional distress was only a part of the damages awarded, this 
section is inapplicable. 

Antilles Ins., 30 V. I. at 257. 

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs 

are also entitled to recover for personal discomfort, annoyance, nervous distress 

and mental anguish because: (1) the Refinery acted with reckless disregard for 



MARIA J. CRUZ, et. al. v. St. Croix Alumina LLC, et al., Civil No. __ _ 
VERIFIED COMPLAINT 
Page 32 

the health and safety of its neighbors such that the recovery of these types of 

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary 

losses, including property damage to their homes and the contamination of their 

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the 

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't 

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort 

and annoyance" under Restatement § 939 because the Defendants' damaged or 

ruined their property, regardless of whether the Plaintiffs recover in nuisance, 

negligence, trespass, or any other theory of liability. 

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that 

escaping red mud and bauxite presented health risks to the surrounding 

neighborhoods, but consciously and with reckless indifference took no 

reasonable steps to protect the surrounding neighborhoods. 

172. There were seven cells of red mud when Hurricane Georges hit; all were above 

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and 

Guidelines for handling red mud states that: "Dust from the residue can effect 

neighbors and vegetation ... bauxite residue deposits have been assessed as a 

major potential environmental liability for the company." The cells were visibly 

smaller after the hurricane. 

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery 

and found that the branches of vegetation were stained red and so were the 
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in 

the air." The Title V permitting-application documents admitted that red-mud 

piles could be covered or treated with chemicals to prevent wind erosion and to 

reduce fugitive emissions-and despite complaints from neighbors about red 

dust-the Refinery took no steps to contain emissions. 

174. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Black admitted that full respirators-not just dust masks-were required in 

potential high-dust areas. Despite this, Mr. Black, in his capacity as an 

environmental manager for the Refinery, admitted he never took into account the 

safety and protections of the surrounding residents in considering how to store 

bauxite or the bauxite residue. 

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in 

Case No. 2004/67. They admitted that, "much of the current bauxite residue 

disposal area is uncovered" and should be "stabilized" and presents an 

environmental hazard for a number of reasons, included that the containment 

area "no longer reflected any containment." They admitted that that the poor 

condition and lack of containment was "open and obvious." They also admitted 

there were elevated levels of poisons in the ground water including arsenic, 

selenium and lead, along with elevated pH levels. 



MARIA J. CRUZ, et. al. v. St. Croix Alumina LLC, et al., Civil No. __ _ 
VERIFIED COMPLAINT 
Page 34 

176. The Refinery had prior knowledge about its dangerous industrial waste escaping. 

Mr. Black admitted they knew about complaints from neighbors about red-mud 

dusting and drinking-water contamination. Mr. Pedersen admitted he knew 

generally about complaints that fugitive emissions were making people in the 

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of 

bauxite that was particularly susceptible to dusting. Internal documents show 

that the bauxite-storage facility was inadequately constructed to withstand 

storms-portions of the roof had previously blown off in Hurricanes Hugo, 

Marilyn, and did so again in Georges. (This caused problems even before 

Georges storing both dry and wet bauxite because 25% of the bauxite-storage

building roof was missing and there's no structural siding.) Internal documents 

admitted that the entire structure should have been enclosed to handle 

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully 

enclose the building, except for using "plastic curtains." 

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one 

of the officials responsible for preparing for them. Despite this, Mr. Black took no 

steps to prevent bauxite from being blown around the islands. The Refinery 

never took any steps to prevent the red mud from escaping during a hurricane. 

Documents show Black falsely justified the Refinery's failure to prepare the shed 

to DPNR by claiming the bauxite-storage building was "built to withstand 

hurricanes." In fact the bauxite was stored in an open A-frame and with only 
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, 

wasn't aware of any extra precautions taken to protect neighbors in the area in 

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps 

to secure the red mud and bauxite. 

178. Refinery employees witnessed the bauxite leaving the storage shed during the 

storm through a hole in the roof. The facility was cited by DEP because "a 

substance described as red mud contaminated numerous properties including 

cisterns during the hurricane." The Refinery's investigation revealed homes with 

"what looked like bauxite on the walls." The Refinery recklessly failed to test or 

measure to determine the amount of bauxite and red mud that escaped the 

Refinery during the hurricane. 

179. DEP found that the Refinery failed to take any precautionary measures to 

prevent bauxite from escaping. This prompted the Refinery to buy approximately 

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it 

didn't take any steps to secure the red mud. The Refinery covered the bauxite 

with tarp the next time a hurricane threatened. 

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained 

friable asbestos as well as red mud, bauxite and other toxic waste. 

181. Despite this knowledge, SCRG took no measures to remove or contained those 

hazardous chemicals. 
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182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed 

to warn Plaintiffs or attempt to contain the substances. 

183. The actions of Defendants were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair 

and just. 

DA TED: ---"--+-z/~J ~--<--+! 7_ 

RESPECTFULLY SUBMITTED, 
LEE J. ROHN & ASSOCIATES, LLC 
Attorneys for Plaintiffs 

BY:_~------t .. ___ ·- __ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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VERIFICATION 

I, MARIA J. CRUZ, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to 

my personal situation, including my personal and property damages are true and correct 

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

nr-u:,uiu~~RUZ 

SUBSCRIBED AND SWORN TO 

. / s <:J // ( I .I) 

Before me this l-- day of ______ , 2017. 

7b L i'c ~j, CI o--s OD0!7&,!_] 

. b § .Y !:'L;:: S V, 1 ;J £ R' .t_r 

c~· fJ !·D~ v/T 10 1 !? SI 

~(pvr/'~~ 
NOTARY PUBLIC 
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VERIFICATION 

I, FREDDY CRUZ, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to 

my personal situation, including my personal and property damages are true and correct 

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

FREDDY CRUZ 

SUBSCRIBED AND SWORN TO 

Before me this __ day of ______ , 2017. 

NOTARY PUBLIC 
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VERIFICATION 

I, DOLYMAR S. CRUZ, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to 

my personal situation, including my personal and property damages are true and correct 

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

SUBSCRIBED AND SWORN TO 

Before me this J3._ day of ----.LJ....,· ~-=---' 2017. 

( 

-,"",__,'---'--'-'BLlc_ __ 
NE V. STANLEY -

Notary Public 
. Croix, U.S. Virgin Islands 

NP-16-15 
My Commission Expires February 13, 2019 



MARIA J. CRUZ, et. al. v. St. Croix Alumina LLC, et al., Civil No. __ _ 
VERIFIED COMPLAINT 
Page 39 

VERIFICATION 

I, MIGDARIS K. CRUZ, being fully sworn, state that I have read the allegations 

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to 

my personal situation, including my personal and property damages are true and correct 

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC 

authority to file this lawsuit on my behalf. 

SUBSCRIBED AND SWORN TO 

Before me this _a_ day o '::¼=:~~'A---• 2017. 

Y O NE V. STANLEY ___ _ 
Notary Public 

S . Croix, U.S. Virgin Islands 
NP-16-15 

My Commission Expires February 13, 2019 



LEE J. ROHN & ASSOCIATES, LLC 
COST ACCOUNT 

'1101 KING STREET 
CHRISTIANSTED, VI 00820 
340-778:..8855 

FIRST BANK 
101-7285/2216 

7/19/2017 

·PAY TO THE ·supericx Court of the Virgin Islands I cr-,.*75.00 
ORDER OF-----------------------------------~- .:P 

12160 

Seventy· -Five and 0011.0. 0*******ii:**************************************~******************************~********************** A 
---------~----------------------------------- DOLLARS I.!.! 

Superior Court of the Virgin Islands 

MEMO 

Cruz et al v. St. Croix Alumina et al 

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT 12160 
Superior Court of the Virgin Islands 7/19/2017 

Costs - First Bank 

Red Dust Filing Fee 
Cruz, Maria J. I. et al 

Cruz et al v. St. Croix Alumina et al 

75.00 

75.00 

I 
I 
~ 
j 

J 



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CORNELIA POLIDORE, KERISCIA POLIDORE
AND ASIAH S. MATTHEW

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CORNELIA POLIDORE, KERISCIA POLIDORE AND ASIAN S.

MATTHEW, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CORNELIA POLIDORE is a resident of East Orange, New Jersey.

3. Plaintiff KERISCIA POLIDORE is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff ASIAN S. MATTHEW is a resident of East Orange, New Jersey.

5. Plaintiffs KERISCIA POLIDORE and ASIAN S. MATTHEW are the children of

Plaintiff CORNELIA POLIDORE.

6. Plaintiff CORNELIA POLIDORE was born on March 31, 1954.

7 Plaintiff KERISCIA POLIDORE, was born on August 23, 1982.

8. Plaintiff ASIAN S. MATTHEW was born on March 21, 1987.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 63 Harvey Project, St. Croix, United

States Virgin Islands.

10. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 63 Harvey Project, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.
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19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. in 1995, Hurricane Marilyn hit
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St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.
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41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.
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47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties
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during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

52. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

56. Specifically, Plaintiff CORNELIA POLIDORE suffered from skin rash and

irritations.

57. Specifically, Plaintiff KERISCIA POLIDORE suffered from watery, itchy eyes.

58. Specifically, Plaintiff ASIAN S. MATTHEW suffered from skin rash and irritations.
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59. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

60. Plaintiffs had to purchase water as a result of their cistern being contaminated.

61. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' home and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

90. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
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of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.
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COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

101. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise
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damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

107. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.
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110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.
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124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'
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cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

133. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.

139. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.



Cornelia Polidore, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

147. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the



Cornelia Polidore, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 32

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee ''"' Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CORNELIA POLIDORE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CORNELIA POLIDORE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, KERISCIA POLIDORE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KERISCIA POLIDORE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



Cornelia Polidore, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 38

VERIFICATION

I, ASIAH S. MATTHEW, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ASIAN S. MATTHEW

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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INEZ DELVITT JAMES,

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff INEZ DELVIT JAMES, by and through her undersigned counsel, file her

Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff INEZ DELVIT JAMES is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff was born July 20, 1954.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

worked at Central High School, St. Croix, United States Virgin Islands.

5. Plaintiff worked at Central High School, St. Croix United States Virgin Islands for

34 years but, for purpose of this litigation, from 1998 to 2009 when she retired.

6. Plaintiff was a member of the Henry1 class until it was de -certified. As of

September 21, 1998, Plaintiff worked at Central High School, St. Croix United

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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States Virgin Islands which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George.

Plaintiff did not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum
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Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore
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Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter elle, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored
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with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of
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asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.
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41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other
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particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

C. After Hurricane Georges

49. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the Red Dust piles.

50. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

51. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up.
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52. Plaintiff was forced to obtain potable water and incur the expense, thereof.

53. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

54. The refinery ceased operations in approximately 2002.

55. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

56. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

57. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

58. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

59. In addition, ALCOA represented that it was abating all asbestos at the refinery at
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the time of the sale to SCRG.

60. In reality, they failed to do so and failed to disclose this to SCRG.

61. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the area where Plaintiff worked and being inhaled by Plaintiff.

62. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

63. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

64. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

65. SCRG knew that friable asbestos was being blown into Plaintiff's work area and

being inhaled by Plaintiff but failed to disclose or warn.

66. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

67. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating
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that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

68. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

69. SCRG did nothing to remove that asbestos for some three (3) years.

70. As a result of Defendants' conduct before, during and after Hurricane Georges

Plaintiff suffered and continues to suffer mental distress, mental anguish, pain

and suffering and loss of enjoyment of life, a propensity for additional medical

illness and a reasonable fear of contracting illness in the future, all of which are

expected to continue into the foreseeable future.

D. Related Litigation

71. In 1999, local residents and workers filed a class action ("Henn') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

72. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
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activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

73. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

74. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property

located in one of the six communities described above, and have suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

75. Plaintiff did not opt out of the Henry class.

76. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

77. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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COUNT I: Abnormally Dangerous Condition

78. Plaintiff repeats and re -alleges each allegation of Paragraph 1-77 as if set forth

herein verbatim.

79. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

80. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

81. Residential communities are also located just north of the refinery.

82. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

83. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

84. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health.. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and

can permanently stain, clog, and otherwise damage property and objects. Friable

asbestos is also a known carcinogen that can cause a variety of respiratory

illnesses.
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85. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

86. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-85 as if set forth

herein verbatim.

87. The actions of all Defendants constitute a public nuisance.

88. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

89. The actions of all Defendants violated the statutes of the Virgin Islands

(including, but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) &

(3), § 204-25(c), and § 204-27(a)) and constitutes nuisance per se.

90. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Negligence as to Defendants Alcoa, SCA and SCRG only

91. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-90 as if set forth

herein verbatim.

92. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in the area where Plaintiff, such that Defendants caused

additional damage to Plaintiff's body.
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93. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiff's neighborhood and damage Plaintiff.

94. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and voluntarily

undertook the effort to clean up the bauxite, red mud, and other particulates from

the area where Plaintiff worked.

95. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT IV: Intentional Infliction of Emotional Distress

96. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-95 as if set forth

herein verbatim.

97. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

98. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

99. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's
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neighborhood.

100. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

101. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into the area where Plaintiff worked.

102. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

103. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into the area where Plaintiff worked and cause significant harm to

Plaintiff's mind and body.

104. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

105. As a result of Defendants' outrageous and callous disregard for the health, safety

and well-being of Plaintiff, Plaintiff has suffered damages as alleged herein,



James, Inez Delvitt v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 19

including severe emotional distress and physical ailments resulting from such

distress.

COUNT V: Negligent Infliction of Emotional Distress

106. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

108. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VI: Negligence as to All Defendants

109. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute negligence that damaged Plaintiff.

111. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

112. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply
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bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

113. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

114. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

the area where Plaintiff worked and harm Plaintiff.

115. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and her property.

116. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

117. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

118. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

the area where Plaintiff worked and harm Plaintiff.
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119. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into the area where Plaintiff worked and

damage Plaintiff.

120. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

121. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

122. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into the area where Plaintiff worked and harm Plaintiff .

123. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into the area where Plaintiff worked and damage

Plaintiff.

124. SCRG owned and/or operated the alumina refinery.

125. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

126. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into the area where Plaintiff worked
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and harm Plaintiff.

127. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the area where Plaintiff worked and harm Plaintiff.

128. Defendants' negligence caused physical personal injury that also resulted in

emotional distress and anxiety.

129. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

130. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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131. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

132. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

133. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron
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station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

134. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

135. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding
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emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

136. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, such as medical expenses; (3) the type of torts at issue here are

sufficiently like a trespass and the illustrations to § 905 to warrant these remedies

even if Plaintiff weren't physically injured; and (4) Plaintiff is entitled to recover for

her "discomfort and annoyance" under Restatement § 939 because the
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Defendants' damaged or ruined their property, regardless of whether the Plaintiff

recovers in nuisance, negligence, trespass, or any other theory of liability.

137. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

138. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

139. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

140. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in
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potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

141. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

142. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

143. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

144. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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145. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

146. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

147. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

148. SCRG knew that those substances repeatedly blew into the area where Plaintiff

worked but failed to warn Plaintiff or attempt to contain the substances.

149. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED: July 26, 2017

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai tiff

BY:
Lee J oh , sq.
VI Bar 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, INEZ DELVITT JAMES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

INEZ DELVIT JAMES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

DUDLEY G. MARTINA and DAISY SOLIS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs DUDLEY G. MARTINA and DAISY SOLIS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DUDLEY G. MARTINA is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff DAISY SOLIS is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff DAISY SOLIS and Plaintiff DUDLEY G. MARTINA, were husband and

wife.

5. Plaintiff DUDLEY G. MARTINA, was born October 11, 1966.

6. Plaintiff DAISY SOLIS, was born October 14, 1972.
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7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 3 Estate Profit, St. Croix, United States

Virgin Islands.

8. All Plaintiffs resided at No. 3 Estate Profit at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henryl class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. #3 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd. and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million



DUDLEY G. MARTINA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff DUDLEY G. MARTINA suffered from skin irritation.

56. Specifically, Plaintiff DAISY SOLIS suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 3 Estate Profit to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 3 Estate Profit and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 3 Estate Profit, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 3 Estate Profit and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]lt persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.
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141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys fo tiffs

BY:
Lee J. Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, DUDLEY G. MARTINA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DUDLEY G. MARTINA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DAISY SOLIS, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

DAISY SOLIS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ROLANDO GONZALEZ, BENITO SOTO AND
BENITO SOTO, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ROLANDO GONZALEZ, BENITO SOTO and BENITO SOTO, JR., by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ROLANDO GONZALEZ is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff BENITO SOTO is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff BENITO SOTO, JR. is a resident of Orlando, Florida.

5. Plaintiff ROLANDO GONZALEZ is the father of BENITO SOTO and the

grandfather of Plaintiff BENITO SOTO, JR.

6. Plaintiff ROLANDO GONZALEZ was born on November 27, 1947.

7 Plaintiff BENITO SOTO was born on November 4, 1970.

8. Plaintiff BENITO SOTO, JR. was born on October 11, 1992.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 27 Estate Profit, St. Croix, United

States Virgin Islands.

10. Plaintiff ROLANDO GONZALEZ resided at No. 27 Estate Profit at the time of

Hurricane Georges until 2011, and currently resides at No. 69 Estate Profit.

11. Plaintiffs BENITO SOTO resided at No. 27 Estate Profit at the time of Hurricane

Georges and continues to reside there to date.

12. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 27 Estate Profit which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

13. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

14. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

17. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

18. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

19. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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20. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

21. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

22. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

23. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

24. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

25. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

26. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

27. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

28. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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29. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

30. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

31. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

32. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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33. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

34. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

35. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

36. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

37. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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38. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

39. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

40. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

41. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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42. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

43. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

44. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

45. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

46. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

47. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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48. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

49. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

50. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

51. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

52. Hurricane Georges struck St. Croix on September 21, 1998.

53. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

54. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

55. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

56. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

57. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.



ROLANDO GONZALEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.

70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

86. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 69 Estate Profit and No. 27 Estate

Profit to this date any time there is a strong wind or the red dust piles are worked

on.
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87. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 69 Estate Profit and No. 27 Estate Profit and

contaminated their cistern and vegetation.

88. As a result, red dust continued to blow into No. 69 Estate Profit and No. 27

Estate Profit, caused damage to the personal and real property of Plaintiffs, who

continued to reside in the affected area, No. 69 Estate Profit and No. 27 Estate

Profit and those Plaintiffs continued to inhale Defendants' industrial waste.

Plaintiffs also suffered from emotional distress and anxiety as a result of damage

to their real property and dwelling and as a result of personal physical injury by

exposure to the released industrial waste, including bauxite.

89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

90. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.
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D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

93. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.
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94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition
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99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

102. Residential communities are also located just north of the refinery.

103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

104. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.
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106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of Defendants constitute a public nuisance.

109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

110. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' actions constitute a private nuisance and/or a trespass.
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114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.

118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property
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and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.
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Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

128. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'
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purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

135. Defendants (1) acted intentionally or recklessly; -(2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

136. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from
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serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of Defendants constitute negligence that damaged Plaintiffs.

142. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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145. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.
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151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.
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158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.
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162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.
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Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

165. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).
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166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their
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cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to
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reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the
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surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.
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175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

179. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.
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WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee . Rohe sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ROLANDO GONZALEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ROLANDO GONZALEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BENITO SOTO, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BENITO SOTO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BENITO SOTO, JR., being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BENITO SOTO, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

DONNA THOMAS HENRY, HEZEON HENRY
AND ZAMARIA HENRY,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs DONNA THOMAS HENRY, HEZEON HENRY and ZAMARIA HENRY,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff DONNA THOMAS HENRY is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff HEZEON HENRY is a resident of Winter Park, Florida.

4. Plaintiff ZAMARIA HENRY is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiffs HEZEON HENRY and ZAMARIA HENRY are the children of Plaintiff

DONNA THOMAS HENRY.

6. Plaintiff DONNA THOMAS HENRY was born on September 26, 1960.

7. Plaintiff HEZEON HENRY was born on August 2, 1992.

8. Plaintiff ZAMARIA HENRY was born on November 17, 1992.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 519 Strawberry, St. Croix, United

States Virgin Islands.

10. All Plaintiffs resided at No. 519 Strawberry at the time of Hurricane Georges, and

continuously thereafter until 2003.

11. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 519 Strawberry, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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37. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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47. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.
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57. Specifically, Plaintiff DONNA THOMAS HENRY suffered from a skin rash,

swollen, irritated eyes, coughing and respiratory problems.

58. Specifically, Plaintiff HEZEON HENRY suffered from constant coughing,

sneezing and respiratory problems.

59. Specifically, Plaintiff ZAMARIA HENRY suffered from rashes, watery eyes,

itching and skin irritations.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality, they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
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property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or
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removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

100. Residential communities are also located just north of the refinery.

101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.
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103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.

107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.
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109. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina
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refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.
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124. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.



DONNA THOMAS HENRY, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

148. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT



DONNA THOMAS HENRY, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai iffs

BY
Lee J. Ro n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954



DONNA THOMAS HENRY, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 36

VERIFICATION

I, DONNA THOMAS HENRY, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

DONNA THOMAS HENRY

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, HEZEON HENRY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

HEZEON HENRY

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ZAMARIA HENRY, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ZAMARIA HENRY

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANGEL LUIS MIRANDA, WANDA MIRANDA and
ANDREA MIRANDA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ANGEL LUIS MIRANDA, WANDA MIRANDA and ANDREA MIRANDA,

by and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANGEL LUIS MIRANDA is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff WANDA MIRANDA is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff ANDREA MIRANDA is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiffs ANGEL LUIS MIRANDA and WANDA MIRANDA are husband and wife.

6. Plaintiff ANDREA MIRANDA is the mother of Plaintiff ANGEL LUIS MIRANDA.

7. Plaintiff ANGEL LUIS MIRANDA was born on March 24, 1965.

8. Plaintiff WANDA MIRANDA was born on July 25, 1970.

9. Plaintiff ANDREA MIRANDA was born on April 6, 1944.
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10. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 89 Estate Profit, St. Croix, United

States Virgin Islands.

11. Plaintiffs ANGEL LUIS MIRANDA and WANDA MIRANDA resided at No. 89

Estate Profit at the time of Hurricane Georges until 2011, and currently reside at

No. 71 Bethlehem Village (Harvey Project).

12. Plaintiff ANDREA MIRANDA resided at No. 89 Estate Profit at the time of

Hurricane Georges and continues to reside there to date.

13. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 89 Estate Profit which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

14. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

16. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

17. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

18. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

19. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

20. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and
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VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

21. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

22. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

23. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

24. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

25. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a
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subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

26. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

27. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

28. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

29. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the
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sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

30. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

31. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

32. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

33. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR
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immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

34. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

35. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

36. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

37. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.
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38. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

39. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

40. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

41. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

42. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.
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43. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

44. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

45. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

46. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

47. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

48. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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49. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

50. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

51. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

52. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

53. Hurricane Georges struck St. Croix on September 21, 1998.

54. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

55. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

56. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

57. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

58. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

59. Specifically, Plaintiff ANGEL LUIS MIRANDA suffered from skin irritations.
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60. Specifically, Plaintiff ANDREA MIRANDA suffered from skin irritations.

61. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

62. Plaintiffs had to purchase water as a result of their cistern being contaminated.

63. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

64. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

65. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

66. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

67. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

68. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent
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matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

69. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

70. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

71. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

72. The refinery ceased operations in approximately 2002.

73. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

74. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

75. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)
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ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

76. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

77. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

78. In reality they failed to do so and failed to disclose this to SCRG.

79. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

80. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

81. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

82. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

83. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.
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84. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

85. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

86. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

87. SCRG did nothing to remove that asbestos for some three (3) years.

88. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

89. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 89 Estate Profit and No. 71

Bethlehem Village (Harvey Project) to this date any time there is a strong wind or

the red dust piles are worked on.
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90. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 89 Estate Profit and No. 71 Bethlehem Village

(Harvey Project) and contaminated their cistern and vegetation.

91. As a result, red dust continued to blow into No. 89 Estate Profit and No. 71

Bethlehem Village (Harvey Project), caused damage to the personal and real

property of Plaintiffs, who continued to reside in the affected areas, No. 89 Estate

Profit and No. 71 Bethlehem Village (Harvey Project), and those Plaintiffs

continued to inhale Defendants' industrial waste. Plaintiffs also suffered from

emotional distress and anxiety as a result of damage to their real property and

dwelling and as a result of personal physical injury by exposure to the released

industrial waste, including bauxite.

92. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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93. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

94. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

95. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

96. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

97. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

98. Plaintiffs did not opt out of the Henry class.

99. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

100. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

101. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

102. Plaintiffs repeat and re -allege each allegation of Paragraph 1-101 as if set forth

herein verbatim.

103. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

104. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

105. Residential communities are also located just north of the refinery.

106. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

107. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

108. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,



ANGEL LUIS MIRANDA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

109. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. The actions of Defendants constitute a public nuisance.

112. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

113. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

114. Plaintiffs are entitled to damages as a result, thereof.
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COUNT III: Private Nuisance/Trespass

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' actions constitute a private nuisance and/or a trespass.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

119. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

122. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

123. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

124. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

125. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

126. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

127. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

128. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-127 as if set forth

herein verbatim.
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129. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

130. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

131. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

132. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

133. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

134. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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135. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

136. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

137. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

138. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

139. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

142. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. The actions of Defendants constitute negligence that damaged Plaintiffs.

145. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

146. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

147. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

149. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

150. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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153. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

154. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

155. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

156. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

157. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

158. SCRG owned and/or operated the alumina refinery.

159. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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160. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

161. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

162. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

163. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

164. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

165. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

166. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

167. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

168. In Kornoff v. Kingsbury Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

169. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

170. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

171. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

172. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

173. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

174. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

175. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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176. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

177. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

178. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

179. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

180. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

181. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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182. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

183. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. R n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ANGEL LUIS MIRANDA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ANGEL LUIS MIRANDA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, WANDA MIRANDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

WANDA MIRANDA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



ANGEL LUIS MIRANDA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 39

VERIFICATION

I, ANDREA MIRANDA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ANDREA MIRANDA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ANASTASIA ALPHONSE, KELVIN ALPHONSE
AND BRIAN ALPHONSE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ANASTASIA ALPHONSE, KELVIN ALPHONSE and BRIAN

ALPHONSE, by and through their undersigned counsel, file their Verified Complaint and

respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ANASTASIA ALPHONSE is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff KELVIN ALPHONSE is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff BRIAN ALPHONSE is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiffs KELVIN ALPHONSE and BRIAN ALPHONSE are the children of

Plaintiff ANASTASIA ALPHONSE.

6. Plaintiff ANASTASIA ALPHONSE was born on March 18, 1947.

7. Plaintiff KELVIN ALPHONSE was born on July 8, 1972.

8. Plaintiff BRIAN ALPHONSE was born on September 8, 1976.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 42 Bethlehem Village (Harvey

Project), St. Croix, United States Virgin Islands.

10. All Plaintiffs resided at No. 42 Bethlehem Village (Harvey Project) at the time of

Hurricane Georges until 2006, and currently reside at No. 185 Profit Hill.

11. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 42 Bethlehem Village (Harvey Project), which is located in one of

the following six communities adjacent to and downwind from the St. Croix

Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries as

a result of exposure during and after Hurricane Georges to red dust and red mud

blown during Hurricane George. None of the individual Plaintiffs opted out of the

class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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37. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.



ANASTASIA ALPHONSE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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47. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.



ANASTASIA ALPHONSE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

57. Specifically, Plaintiff ANASTASIA ALPHONSE suffered from red, sore eyes, skin

irritations, respiratory problems.

58. Specifically, Plaintiff BRIAN ALPHONSE suffered from red eyes, skin irritations

and respiratory problems.

59. Specifically, Plaintiff KELVIN ALPHONSE suffered from red eyes, skin irritations

and respiratory problems.

60. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

61. Plaintiffs had to purchase water as a result of their cistern being contaminated.

62. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

63. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

64. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

65. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.
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66. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

67. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

68. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

69. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

70. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

71. The refinery ceased operations in approximately 2002.

72. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

73. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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74. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

75. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

76. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

77. In reality they failed to do so and failed to disclose this to SCRG.

78. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

79. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

80. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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81. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

82. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

83. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

84. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

85. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

86. SCRG did nothing to remove that asbestos for some three (3) years.

87. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.
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88. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 185 Profit Hill to this date any time

there is a strong wind or the red dust piles are worked on

89. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 185 Profit Hill and contaminated their cistern and

vegetation.

90. As a result, red dust continued to blow into No. 185 Profit Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 185 Profit Hill, and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

91. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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92. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

93. In 1999, local residents and workers filed a class action ("HenrY) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

94. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

95. The initial class in Henry was defined as

[a]lI individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
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and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

96. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

97. Plaintiffs did not opt out of the Henry class.

98. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

99. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

100. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

101. Plaintiffs repeat and re -allege each allegation of Paragraph 1-100 as if set forth

herein verbatim.

102. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

103. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

104. Residential communities are also located just north of the refinery.

105. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

106. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

107. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,
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respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

108. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. The actions of Defendants constitute a public nuisance.

111. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

112. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

113. Plaintiffs are entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.

115. Defendants' actions constitute a private nuisance and/or a trespass.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

117. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

118. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

121. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

122. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

123. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

124. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

125. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

126. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

127. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-126 as if set forth

herein verbatim.
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128. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

129. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

130. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

131. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

132. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

133. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.
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134. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

135. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

136. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

137. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

138. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

141. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

142. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-141 as if set forth

herein verbatim.

143. The actions of Defendants constitute negligence that damaged Plaintiffs.

144. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

145. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

146. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

148. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

149. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.
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152. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

153. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

157. SCRG owned and/or operated the alumina refinery.

158. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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159. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

160. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

161. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

162. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

163. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

164. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

165. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

166. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

167. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

168. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

169. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for
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the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

170. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

171. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

172. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

173. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

174. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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175. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

176. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

177. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

178. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

179. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

180. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.
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181. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

182. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee . Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ANASTASIA ALPHONSE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ANASTASIA ALPHONSE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, KELVIN ALPHONSE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

KELVIN ALPHONSE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BRIAN ALPHONSE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BRIAN ALPHONSE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



LEE J. ROHN & ASSOCIATES, LLC
COST. ACCOUNT
1101 KING STREET
CHRISTIANSTED, VI 00820
340-778-8855

FIRST BANK
101-7285/2216

12178

7/19/2017

PAY
ORDERHE

Superior Court of the Virgin Islands
I $**75 00

OF

Seventy -Five and 00/100****"*"*"********

Superior Court of the Virgin Islands

Alphonse et al v. St. Croix Alumina et al

00 121 The 2 2167285

LEE J. ROHN & ASSOCIATES, LLC / COST ACCOUNT

Superior Court of the Virgin Islands

Costs - First Bank

* ************

Red Dust Filing Fee
Alphonse, Anastasia et al

***** ***************
DOLLARS el

2

AUTHO D.$IGNATURE z

.,'i81901.0

7/19/2017

12178

75.00

Alphonse et al v. St. Croix Alumina et al 75.00



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

OLGA RIVERA VELAZQUEZ, BARBARA
HERRERA, JOSE A. HERRERA, III AND CINDY J.
HERRERA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs OLGA RIVERA VELAZQUEZ, BARBARA HERRERA, JOSE A.

HERRERA, III and CINDY J. HERRERA, by and through their undersigned counsel, file

their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff OLGA RIVERA VELAZQUEZ is a resident of St. Croix, U.S. Virgin

Islands.

3. Plaintiff BARBARA HERRERA is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff JOSE A. HERRERA, Ill is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff CINDY J. HERRERA is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiffs BARBARA HERRERA, JOSE A. HERRERA, Ill and CINDY J.

HERRERA are the children of Plaintiff OLGA RIVERA VELAZQUEZ.

7 Plaintiff OLGA RIVERA VELAZQUEZ was born on May 23, 1956.
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8. Plaintiff BARBARA HERRERA was born on April 27, 1981.

9. Plaintiff JOSE A. HERRERA, Ill was born on March 10, 1988.

10. Plaintiff CINDY J. HERRERA was born on July 12, 1986.

11. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 88 Bethlehem Village (Harvey

Project), St. Croix, United States Virgin Islands.

12. Plaintiffs OLGA RIVERA VELAZQUEZ and JOSE A. HERRERA, Ill resided at

No. 88 Bethlehem Village (Harvey Project) at the time of Hurricane Georges until

2002, and currently reside at No. 56 Bethlehem Village (Harvey Project).

13. Plaintiff BARBARA HERRERA resided at No. 88 Bethlehem Village (Harvey

Project) at the time of Hurricane Georges until 2001, and currently resides at No.

171 Profit Hill.

14. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 88 Bethlehem Village, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

16. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

17. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

18. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

19. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

20. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,
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creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

21. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

22. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

23. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

24. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

25. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through
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April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

26. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

27. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

28. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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29. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

30. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

31. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

32. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

33. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

34. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

35. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

36. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

37. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.
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38. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

39. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

40. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

41. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.
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42. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

43. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

44. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

45. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

46. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.
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47. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

48. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

49. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

50. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

51. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

52. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

53. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for
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Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

54. Hurricane Georges struck St. Croix on September 21, 1998.

55. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

56. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

57. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real
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property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

58. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

59. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

60. Specifically, Plaintiff OLGA RIVERA VELAZQUEZ suffered from red eyes, rashes

and skin irritations.

61. Specifically, Plaintiff JOSE A. HERRERA, III suffered from red eyes, rashes and

skin irritations.

62. Specifically, Plaintiff BARBARA HERRERA suffered from red eyes, rashes and

skin irritations.

63. Specifically, Plaintiff CINDY J. HERRERA suffered from red eyes, rashes and

skin irritations.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.
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67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the
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presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 56 Bethlehem Village (Harvey

Project) and No. 171 Profit Hill to this date any time there is a strong wind or the

red dust piles are worked on.

93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 56 Bethlehem Village (Harvey Project) and No.

171 Profit Hill and contaminated their cistern and vegetation.
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94. As a result, red dust continued to blow into No. 56 Bethlehem Village (Harvey

Project) and No. 171 Profit Hill, caused damage to the personal and real property

of Plaintiffs, who continued to reside in the affected area, No. 56 Bethlehem

Village (Harvey Project) and No. 171 Profit Hill, and those Plaintiffs continued to

inhale Defendants' industrial waste. Plaintiffs also suffered from emotional

distress and anxiety as a result of damage to their real property and dwelling and

as a result of personal physical injury by exposure to the released industrial

waste, including bauxite.

95. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The
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Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.
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101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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107. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

108. Residential communities are also located just north of the refinery.

109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.

115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.
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128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud
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asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

135. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,
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Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its



OLGA RIVERA VELAZQUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 26

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

145. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.



OLGA RIVERA VELAZQUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 28

159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

DATED: BY:
Lee J. Ro , sq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, OLGA RIVERA VELAZQUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

OLGA RIVERA VELAZQUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BARBARA HERRERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BARBARA HERRERA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JOSE A. HERRERA, III, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JOSE A. HERRERA, Ill

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, CINDY J. HERRERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CINDY J. HERRERA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUZ ENEIDA RODRIGUEZ, ISMAEL
RODRIGUEZ, SONIA PARRILLA, RUTH
RODRIGUEZ, MIGUEL ANGEL RODRIGUEZ AND
SAMUEL RODRIGUEZ,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUZ ENEIDA RODRIGUEZ, ISMAEL RODRIGUEZ, SONIA PARRILLA,

RUTH RODRIGUEZ, MIGUEL ANGEL RODRIGUEZ AND SAMUEL RODRIGUEZ, by

and through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUZ ENEIDA RODRIGUEZ is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff ISMAEL RODRIGUEZ is a resident of Port Arthur, Texas.

4. Plaintiff SONIA PARRILLA is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff RUTH RODRIGUEZ is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiff MIGUEL ANGEL RODRIGUEZ is a resident of St. Croix, U.S. Virgin

Islands.
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7 Plaintiff SAMUEL RODRIGUEZ is a resident of St. Croix, U.S. Virgin Islands.

8. Plaintiffs ISMAEL RODRIGUEZ, SONIA PARRILLA, RUTH RODRIGUEZ,

MIGUEL ANGEL RODRIGUEZ AND SAMUEL RODRIGUEZ are the children of

Plaintiff LUZ ENEIDA RODRIGUEZ.

9. Plaintiff LUZ ENEIDA RODRIGUEZ was born on February 25, 1948.

10. Plaintiff ISMAEL RODRIGUEZ was born on December 19, 1982.

11. Plaintiff SONIA PARRILLA was born on September 19, 1970.

12. Plaintiff RUTH RODRIGUEZ was born on December 27, 1975.

13. Plaintiff MIGUEL ANGEL RODRIGUEZ was born on April 22, 1972.

14. Plaintiff SAMUEL RODRIGUEZ was born on August 23, 1973.

15. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 87 Estate Profit, St. Croix, United

States Virgin Islands.

16. Plaintiffs LUZ ENEIDA RODRIGUEZ, SONIA PARRILLA and RUTH

RODRIGUEZ resided at No. 87 Estate Profit at the time of Hurricane Georges,

and continuously thereafter to this date.

17. Plaintiff MIGUEL ANGEL RODRIGUEZ resided at No. 87 Estate Profit at the time

of Hurricane Georges, and currently resides at No. 46 Harvey Project.

18. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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specifically No. 87 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

19. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

20. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

21. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

22. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

23. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

24. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

25. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

26. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

27. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

28. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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29. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

30. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

31. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

32. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

33. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

34. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

35. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

36. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."
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37. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

38. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

39. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

40. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

41. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when
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wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

42. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

43. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

44. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

45. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,

coal dust, and other particulates in open uncovered piles on the property and
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failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

46. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

47. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

48. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

49. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

50. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

51. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

52. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

53. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

54. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

55. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

56. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

57. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

58. Hurricane Georges struck St. Croix on September 21, 1998.

59. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

60. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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61. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their

real property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

62. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

63. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

64. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

65. Plaintiffs had to purchase water as a result of their cistern being contaminated.

66. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

67. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

68. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges
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69. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

70. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

71. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

72. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

73. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

74. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

75. The refinery ceased operations in approximately 2002.

76. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.



LUZ ENEIDA RODRIGUEZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

77. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

78. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

79. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

80. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

81. In reality, they failed to do so and failed to disclose this to SCRG.

82. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

83. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs
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that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

84. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

85. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

86. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

87. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

88. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

89. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.
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90. SCRG did nothing to remove that asbestos for some three (3) years.

91. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

92. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 87 Estate Profit and No. 46 Harvey

Project to this date any time there is a strong wind or the red dust piles are

worked on.

93. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 87 Estate Profit and No. 46 Harvey Project and

contaminated their cistern and vegetation.

94. As a result, red dust continued to blow into No. 87 Estate Profit and No. 46

Harvey Project, caused damage to the personal and real property of Plaintiffs,

who continued to reside in the affected area, No. 87 Estate Profit and No. 46

Harvey Project and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.
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95. As a result of Defendants' conduct before, during and after Hurricane Georges,

Plaintiffs suffered and continue to suffer mental distress, expenses, damage to

their real property and personal possessions, mental anguish, pain and suffering

and loss of enjoyment of life, a propensity for additional medical illness, a

reasonable fear of contracting illness in the future, all of which are expected to

continue into the foreseeable future.

96. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

97. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

98. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,
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coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

99. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

100. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

101. Plaintiffs did not opt out of the Henry class.

102. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

103. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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104. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

105. Plaintiffs repeat and re -allege each allegation of Paragraph 1-104 as if set forth

herein verbatim.

106. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

107. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

108. Residential communities are also located just north of the refinery.
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109. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

110. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

111. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

112. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. The actions of Defendants constitute a public nuisance.
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115. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

116. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

117. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' actions constitute a private nuisance and/or a trespass.

120. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

121. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

122. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

125. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

126. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

127. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

128. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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129. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

130. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

133. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

134. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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135. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

136. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

137. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

138. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

139. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

140. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

141. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

142. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

143. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-142 as if set forth

herein verbatim.

144. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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145. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

146. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-145 as if set forth

herein verbatim.

147. The actions of Defendants constitute negligence that damaged Plaintiffs.

148. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

149. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

150. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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152. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

153. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

154. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

155. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

156. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

157. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

158. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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159. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

160. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

161. SCRG owned and/or operated the alumina refinery.

162. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

163. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

164. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

165. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

166. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

167. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

168. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

169. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

170. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

171. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

172. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

173. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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174. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

175. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

176. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

177. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

178. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

179. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

180. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

181. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

182. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

183. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

184. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

185. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

186. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plainti

BY: AAA
L -e J. ' lar'sq.
VI Bar No.
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUZ ENEIDA RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LUZ ENEIDA RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ISMAEL RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ISMAEL RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SONIA PARRILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SONIA PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, RUTH RODRIGUEZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RUTH RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MIGUEL ANGEL RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MIGUEL ANGEL RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SAMUEL RODRIGUEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

SAMUEL RODRIGUEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CRISTINO CRUZ and BERNANDO CRUZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CRISTINO CRUZ and BERNANDO CRUZ, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CRISTINO CRUZ is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff BERNANDO CRUZ is a resident of St. Croix, United States Virgin Islands.

4. Plaintiffs CRISTINO CRUZ is the father of BERNANDO CRUZ.

5. Plaintiff CRISTINO CRUZ was born March 13, 1952.

6. Plaintiff BERNANDO CRUZ was born July 19, 1988.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 616 Barron Spot, St. Croix, United

States Virgin Islands.
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8. All Plaintiffs resided at No. 616 Barron Spot at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 616 Barron Spot, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff CRISTINO CRUZ suffered from skin rashes.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.
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68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 616 Barron Spot to this date any time

there is a strong wind or the red dust piles are worked on.

85. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 616 Barron Spot and contaminated their cistern and

vegetation.

86. As a result, red dust continued to blow into No. 616 Barron Spot, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 616 Barron Spot and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

88. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]l' persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.

101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.

107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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108. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.
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116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. The actions of Defendants constitute negligence that damaged Plaintiffs.
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140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiffs theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.



CRISTINO CRUZ, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CRISTINO CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CRISTINO CRUZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, BERNANDO CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

BERNANDO CRUZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FELIPE ORTIZ and CARMEN ORTIZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FELIPE ORTIZ and CARMEN ORTIZ, by and through their undersigned

counsel, file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FELIPE ORTIZ is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff CARMEN ORTIZ, is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff FELIPE ORTIZ and Plaintiff CARMEN ORTIZ were husband and wife.

5. Plaintiff FELIPE ORTIZ was born August 25, 1948.

6. Plaintiff CARMEN ORTIZ, was born December 18, 1958.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 182 Estate Profit, St. Croix, United

States Virgin Islands.

8. Plaintiff FELIPE ORTIZ currently resides at 3924 Forest Glen Rd. Virginia Beach,

Virginia.
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9. Plaintiff CARMEN ORTIZ currently resides at No. 130 Estate Profit, St. Croix,

United States Virgin Islands.

10. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 182 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

11. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

12. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

13. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

14. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.



Felipe Ortiz, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 3

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

15. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

16. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

17. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

18. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

19. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

20. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

21. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

22. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

23. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

24. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

25. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

26. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

27. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

28. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

29. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

30. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

31. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

32. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

33. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

34. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

35. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

36. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

37. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

38. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

39. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

40. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

41. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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42. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

43. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

44. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

45. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

46. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

47. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

48. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.
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B. Hurricane Georges

49. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

50. Hurricane Georges struck St. Croix on September 21, 1998.

51. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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52. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

53. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Specifically, Plaintiff FELIPE ORTIZ suffered from skin irritation.

57. Specifically, Plaintiff CARMEN ORTIZ suffered from skin irritation.

58. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

59. Plaintiffs had to purchase water as a result of their cistern being contaminated.

60. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

61. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.



Felipe Ortiz, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 12

62. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

63. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

64. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

65. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

66. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

67. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

68. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

69. The refinery ceased operations in approximately 2002.
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70. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

71. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

72. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

73. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

74. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

75. In reality, they failed to do so and failed to disclose this to SCRG.

76. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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77. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

78. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

79. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

80. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

81. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

82. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

83. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

84. SCRG did nothing to remove that asbestos for some three (3) years.

85. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

86. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 130 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

87. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiff CARMEN ORTIZ' home at No. 130 Estate Profit and contaminated

her cistern and vegetation.

88. As a result, red dust continued to blow into No. 130 Estate Profit, caused damage

to the personal and real property of Plaintiff, who continued to reside in the affected

area, No. 130 Estate Profit and this Plaintiff continued to inhale Defendants'

industrial waste. Plaintiff also suffered from emotional distress and anxiety as a

result of damage to her real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.
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89. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

90. To this date, Defendants are continuing to expose Plaintiff CARMEN ORTIZ to red

dust, bauxite, asbestos and other particulates and toxic substances. Defendants'

conduct is also continuing to prevent Plaintiff from freely enjoying her property.

D. Related Litigation

91. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

92. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

93. The initial class in Henry was defined as

[a]lt individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

94. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

95. Plaintiffs did not opt out of the Henry class.

96. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

97. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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98. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

99. Plaintiffs repeat and re -allege each allegation of Paragraph 1-98 as if set forth

herein verbatim.

100. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

101. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

102. Residential communities are also located just north of the refinery.

103. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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104. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

105. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

106. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. The actions of Defendants constitute a public nuisance.

109. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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110. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

111. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' actions constitute a private nuisance and/or a trespass.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

116. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

117. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-116 as if set forth

herein verbatim.
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118. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

119. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

120. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

121. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

122. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

123. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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124. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

125. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-124 as if set forth

herein verbatim.

126. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

127. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

128. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

129. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

130. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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131. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

132. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

133. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

134. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

135. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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136. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

139. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

140. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-139 as if set forth

herein verbatim.

141. The actions of Defendants constitute negligence that damaged Plaintiffs.
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142. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

143. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

144. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

145. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

146. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

147. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

148. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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149. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

150. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

151. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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155. SCRG owned and/or operated the alumina refinery.

156. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

157. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

158. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

159. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

160. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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161. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

162. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

163. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

164. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

165. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 CaI.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

166. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

167. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

168. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

169. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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170. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

171. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

172. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

173. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

174. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

175. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

176. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

177. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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178. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

179. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

180. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. ohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FELIPE ORTIZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FELIPE ORTIZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, CARMEN ORTIZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CARMEN ORTIZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CELESTIN CLOVIS and REGINA CLOVIS,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs CELESTIN CLOVIS and REGINA CLOVIS, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff CELESTIN CLOVIS is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff REGINA CLOVIS is a resident of St. Croix, United States Virgin Islands.

4. Plaintiffs CELESTIN CLOVIS is the mother of REGINA CLOVIS.

5. Plaintiff CELESTIN CLOVIS was born April 11, 1944.

6. Plaintiff REGINA CLOVIS was born October 16, 1991.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 163 Estate Profit, St. Croix, United

States Virgin Islands.
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8. All Plaintiffs resided at No. 163 Estate Profit at the time of Hurricane Georges and

they have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 163 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation



CELESTIN CLOVIS, et. al. v. St. Croix Alumina LLC, etal., Civil No.
VERIFIED COMPLAINT
Page 5

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,
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Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.
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41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

56. Plaintiffs had to purchase water as a result of their cistern being contaminated.

57. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

58. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

59. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

60. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

61. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

62. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

63. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

64. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

65. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

66. The refinery ceased operations in approximately 2002.
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67. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

68. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

69. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

70. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

71. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

72. In reality, they failed to do so and failed to disclose this to SCRG.

73. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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74. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

75. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

76. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

77. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

78. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

79. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

80. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

81. SCRG did nothing to remove that asbestos for some three (3) years.

82. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

83. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 163 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

84. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 163 Estate Profit and contaminated their cistern and

vegetation.

85. As a result, red dust continued to blow into No. 163 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 163 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.
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86. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

87. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

88. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

89. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

90. The initial class in Henry was defined as

[alit individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

91. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

92. Plaintiffs did not opt out of the Henry class.

93. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

94. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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95. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of 141 persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

96. Plaintiffs repeat and re -allege each allegation of Paragraph 1-95 as if set forth

herein verbatim.

97. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

98. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

99. Residential communities are also located just north of the refinery.

100. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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101. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

102. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

103. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

104. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-103 as if set forth

herein verbatim.

105. The actions of Defendants constitute a public nuisance.

106. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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107. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

108. Plaintiffs are entitled to damages as a result, thereof.

COUNT In: Private Nuisance/Trespass

109. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-108 as if set forth

herein verbatim.

110. Defendants' actions constitute a private nuisance and/or a trespass.

111. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

113. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

114. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-113 as if set forth

herein verbatim.
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115. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

116. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

117. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

118. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

119. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

120. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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121. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

122. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-121 as if set forth

herein verbatim.

123. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

124. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

125. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

126. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

127. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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128. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

129. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

130. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

131. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

132. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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133. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

136. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute negligence that damaged Plaintiffs.



CELESTIN CLOVIS, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

139. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

140. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

141. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

142. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

143. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

144. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

145. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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146. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

147. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

148. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.



CELESTIN CLOVIS, et. al. v. St. Croix Alumina LLC, et aL, Civil No.
VERIFIED COMPLAINT
Page 27

152. SCRG owned and/or operated the alumina refinery.

153. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

154. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

155. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

156. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

157. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.
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158. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

159. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

160. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

161. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

162. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

163. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

164. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

165. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

166. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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167. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

168. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

169. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

170. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

171. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

172. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

173. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

174. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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175. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

176. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

177. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED: //q /77

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

BY:
Lee . Rohn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, CELESTIN CLOVIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

CELESTIN CLOVIS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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---- VERIFICATION -

I, REGINA CLOVIS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

REGINA CLOVIS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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FLORA A. ROYER,

Plaintiffs,

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff FLORA A. ROYER, by and through their undersigned counsel, file her

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FLORA A. ROYER is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff FLORA A. ROYER, was born November 10, 1942.

4. At the time of Hurricane Georges on or about September 20, 1998, Plaintiff

physically resided in the same house at No. 173 Barron Spot, St. Croix, United

States Virgin Islands.

5. Plaintiff resided at No. 173 Barron Spot at the time of Hurricane Georges and she

has continuously resided to date.

6. Plaintiff was a member of the Henry1 class until it was de -certified. As of September

21, 1998, Plaintiff resided in property, specifically No. 173 Barron Spot, which is

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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located in one of the following six communities adjacent to and downwind from the

St. Croix Alumina Refinery Plant: the Projects of Harvey, Clifton Hill and the estates

of Barren Spot, Profit, Clifton Hill and La Reine, and suffered damages or injuries

as a result of exposure during and after Hurricane Georges to red dust and red

mud blown during Hurricane George. Plaintiff did not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.
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12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its
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name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
-AVAgreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."
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21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and
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budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.
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30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and'other particulates.
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35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

yea39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.
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40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbbstos.
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46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

48. Plaintiff's home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the red dust from her home

including cleaning out the cistern. Plaintiff was deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.
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50. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Specifically, Plaintiff FLORA A. ROYER suffered from respiratory issues and skin

irritation.

53. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

54. Plaintiff had to purchase water as a result of their cistern being contaminated.

55. Plaintiff cleaned the inside and outside of the house herself, which took several

weeks and are entitled to the reasonable value of this cleanup.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

57. Plaintiffs personal items, such as their clothes, furniture, curtains, etc. became

stained or damaged by red dust.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiff wherever there was a strong wind or work

done on the red dust piles.
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59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs home, appliances,

furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate
-00

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.
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67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.

71. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiff's homes and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.
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74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiff's home and being

inhaled by Plaintiff but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiff until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiff to inhale asbestos and otherwise be exposed

to asbestos.



FLORA A. ROYER v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 15

81. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 173 Barron Spot to this date any time

there is a strong wind or the red dust piles are worked on.

82. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiff's home at No. 173 Barron Spot and contaminated their cistern and

vegetation.

83. As a result, red dust continued to blow into No. 173 Barron Spot, caused damage

to the personal and real property of Plaintiff, who continued to reside in the affected

area, No. 173 Barron Spot and those Plaintiff continued to inhale Defendants'

industrial waste. Plaintiff also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for
-eaadditional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.
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85. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiff sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
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damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiff herein is a former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiff did not opt out of the Henry class.

91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The
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Court ruled that it would not hear individual damage claims on a class basis.

Plaintiff then timely filed her individual claims.

COUNT 1: Abnormally Dangerous Condition

94. Plaintiff repeats and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage
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property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

102. Plaintiff repeats and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiff is entitled to damages as a result, thereof.

COUNT HI: Private Nuisance/Trespass

107. Plaintiff repeats and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.
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108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiff's home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs bodies to toxic and/or irritating dusts.

111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs private use and enjoyment of their home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiff repeats and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs neighborhood, such that Defendants caused additional

damage to Plaintiff's bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiff's neighborhood and damage Plaintiff and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and
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voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs property, which damaged Plaintiffs home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiff's home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiff to the toxic and irritating dusts.

119. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiff repeats and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiff.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix
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residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs neighborhood.

124. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.
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129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs neighborhood and cause significant harm to Plaintiffs minds,

bodies, and property.

130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiff, Plaintiff has suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiff repeats and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and
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regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiff suffered a serious emotional injury.

134. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

135. Plaintiff repeats and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiff.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiff's

neighborhoods and harm Plaintiff and her property.



FLORA A. ROYER v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiff and her property.

142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhoods and harm Plaintiff and her property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiff and her

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and her property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiff and her property.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and her property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and her property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF
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TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear and

anxiety alone are a sufficient basis for the action, as when the defendant has
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assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND)TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiff." See id. at 96. Chevron moved

for summary judgment on claims for recovery of "emotional distress" because there

was no proof of physical injury or physical endangerment. See id. The court, relying

on §§ 905 and 939, determined these sections allowed, under the facts of the case,
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for the recovery of mental anguish in the absence of bodily injury, under plaintiff's

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph

E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding

damages for mental anguish recoverable for trespass, nuisance, and negligence

claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiff brought an action for nuisance and trespass for damages sustained as the

result of dust pollution emanating from the defendant's ginning mill. See id. The

court upheld the right to seek damages for injury to real property as well as for

personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
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(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiff weren't physically injured; and

(4) Plaintiff is entitled to recover for her "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiff recovers in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods, but
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consciously and with reckless indifference took no reasonable steps to protect the

surrounding neighborhoods.

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the
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safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiff or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff pray for damages as they may appear, compensatory and

punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs
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DATED: /(1
Lee J. n, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FLORA A. ROYER, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FLORA A. ROYER

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUCY PEREZ BERRIOS and JESSICA MARIE
PEREZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUCY PEREZ BERRIOS and JESSICA MARIE PEREZ, by and through

their undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUCY PEREZ BERRIOS is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff JESSICA MARIE PEREZ, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff LUCY PEREZ BERRIOS is the mother of Plaintiff JESSICA MARIE

PEREZ.

5. Plaintiff LUCY PEREZ BERRIOS was born August 2, 1959.

6. Plaintiff JESSICA MARIE PEREZ, was born April 28, 1990.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 54 Estate Profit, St. Croix, United

States Virgin Islands and currently thereafter until 2013.

8. All Plaintiffs currently reside at No. 12 BA Calquohoun St. Croix, United States

Virgin Islands.

9. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 54 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.



Lucy Perez Berrios, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 7

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff LUCY PEREZ BERRIOS suffered from skin irritation.

56. Specifically, Plaintiff JESSICA MARIE PEREZ, suffered from skin irritation.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77, SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

86. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and
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property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

87. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

88. The initial class in Henry was defined as

[a]l! individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

89. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

90. Plaintiffs did not opt out of the Henry class.
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91. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

92. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

93. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

94. Plaintiffs repeat and re -allege each allegation of Paragraph 1-93 as if set forth

herein verbatim.

95. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.
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96. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

97. Residential communities are also located just north of the refinery.

98. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

99. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

100. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

101. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.
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COUNT II: Public Nuisance

102. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. The actions of Defendants constitute a public nuisance.

104. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

105. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

106. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

107. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' actions constitute a private nuisance and/or a trespass.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

110. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.
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111. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

112. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-111 as if set forth

herein verbatim.

113. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

114. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

115. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

116. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.
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117. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

118. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

119. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

120. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-119 as if set forth

herein verbatim.

121. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

122. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

123. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.
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124. For decades, Defendants have understood that St. Croix is a hurricane-prone area

and that local residents rely on cisterns as their primary source of drinking water.

125. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

126. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

127. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

128. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

129. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.
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130. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

131. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

132. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-131 as if set forth

herein verbatim.

133. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

134. As a result, Plaintiffs have been damaged as alleged, herein.
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COUNT VII: Negligence as to All Defendants

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. The actions of Defendants constitute negligence that damaged Plaintiffs.

137. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

138. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

139. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

140. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

141. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.
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142. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

143. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

145. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

146. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove
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the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

150. SCRG owned and/or operated the alumina refinery.

151. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

152. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

153. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

154. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

155. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90
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(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

156. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

157. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.
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158. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

159. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;
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see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

160. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

161. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.1. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
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emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

162. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

163. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.



Lucy Perez Berrios, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 31

164. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

165. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

166. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.
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167. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

168. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"
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but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

169. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

170. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.
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171. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

172. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

173. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

174. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

175. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

BY:
Lee J. RT"' , Esq.
Vi Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUCY PEREZ BERRIOS, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUCY PEREZ BERRIOS

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JESSICA MARIE PEREZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

JESSICA MARIE PEREZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

FRANCIS E. CHARLES and THERESA
CHARLES,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs FRANCIS E. CHARLES and THERESA CHARLES, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the Court

as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff FRANCIS E. CHARLES is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff THERESA CHARLES, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff FRANCIS E. CHARLES and THERESA CHARLES are husband and wife.

5. Plaintiff FRANCIS E. CHARLES was born December 2, 1940.

6. Plaintiff THERESA CHARLES, was born May 5, 1947.
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7 At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 372 Strawberry Hill, St. Croix, United

States Virgin Islands.

8. Plaintiffs FRANCIS E. CHARLES and THERESA CHARLES resided at No. 288

Strawberry Hill at the time of Hurricane Georges and have continuously resided to

date.

9. Each individual Plaintiff was a member of the Henry1 class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 372 Strawberry Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Saar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore international AG ("Glencore

International"), a Swiss company.
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18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.
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FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of iaw.
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35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Giencore Defendants and continued

to stack and store them in huge uncovered piles.



FRANCIS E. CHARLES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern.

53. Plaintiffs were deprived of the use of their real property and this caused them

emotional distress and because they were covered in Defendants' industrial waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 372 Strawberry Hill to this date any time

there is a strong wind or the red dust piles are worked on.

85. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 372 Strawberry Hill and contaminated their cistern and

vegetation.

86. As a result, red dust continued to blow into No. 372 Strawberry Hill, caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 372 Strawberry Hill and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

87. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

88. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

89. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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90. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

91. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

92. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

93. Plaintiffs did not opt out of the Henry class.

94. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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95. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

96. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]Il persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

97. Plaintiffs repeat and re -allege each allegation of Paragraph 1-96 as if set forth

herein verbatim.

98. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

99. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

100. Residential communities are also located just north of the refinery.
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101. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

102. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

103. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

104. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

105. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-104 as if set forth

herein verbatim.

106. The actions of Defendants constitute a public nuisance.
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107. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

108. The actions of Defendants violated the statutes of the Virgin islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

109. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

110. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-109 as if set forth

herein verbatim.

111. Defendants' actions constitute a private nuisance and/or a trespass.

112. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

114. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

115. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

117. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

118. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

119. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

120. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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121. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

122. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

123. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-122 as if set forth

herein verbatim.

124. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

125. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

126. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood

127. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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128. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

129. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

130. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

131. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

132. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

133. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

134. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

135. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-134 as if set forth

herein verbatim.

136. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

137. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.
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139. The actions of Defendants constitute negligence that damaged Plaintiffs.

140. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

141. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

142. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

143. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

144. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

145. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

149. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

150. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

151. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

152. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating



FRANCIS E. CHARLES, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 27

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

153. SCRG owned and/or operated the alumina refinery.

154. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

155. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

156. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

157. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

158. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

159. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

160. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

161. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

162. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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163. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

164. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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165. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

166. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

167. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

168. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

169. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

170. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

171. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

172. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

173. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

174. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

175. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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176. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

177. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

178. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plai iffs

BY: ailibadi
Lee Uhn, Esq.
VI Bar o. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, FRANCIS E. CHARLES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

FRANCIS E. CHARLES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, THERESA CHARLES, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

THERESA CHARLES

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

RAMON G. VLAUN, MARGARITA GONZALEZ,
THARSIS J. VLAUN, JAY CRUZ, and JOSELIN
CRUZ,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs RAMON G. VLAUN, MARGARITA GONZALEZ, THARSIS J. VLAUN,

JAY CRUZ, and JOSELIN CRUZ, by and through their undersigned counsel, file their

Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff RAMON G. VLAUN is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff MARGARITA GONZALEZ is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff THARSIS J. VLAUN is a resident of St. Croix, United States Virgin Islands.

5. Plaintiff JAY CRUZ, is a resident of California.

6. Plaintiff JOSELIN CRUZ is a resident of Marrero, California.

7. Plaintiffs RAMON G. VLAUN and MARGARITA GONZALEZ are husband and wife

and the parents of Plaintiffs, THARSIS J. VLAUN, and JAY CRUZ.
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8. Plaintiff JOSELIN CRUZ is the wife of Plaintiff JAY CRUZ.

9. Plaintiff RAMON G. VLAUN was born May 8, 1953.

10. Plaintiff MARGARITA GONZALEZ, was born March 1, 1960.

11. Plaintiff THARSIS J. VLAUN, was born March 3, 1981.

12. Plaintiff JAY CRUZ, was born July 5, 1975.

13. Plaintiff JOSELIN CRUZ, was born July 1974.

14. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 76 Estate Profit, St. Croix, United

States Virgin Islands.

15. All Plaintiffs resided at No. 76 Estate Profit at the time of Hurricane Georges and

continued to do so until 2005.

16. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 76 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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17. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

18. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

19. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

20. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

21. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

22. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.
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23. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

24. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

25. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

26. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

27. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.
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28. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

29. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

30. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

31. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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32. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

33. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

34. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

35. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."
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36. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

37. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

38. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

39. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

40. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,
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the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

41. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

42. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

43. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and

other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

44. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

45. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control
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the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

46. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

47. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

48. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned

about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

49. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

50. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.
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51. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

52. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

53. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

54. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

55. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

56. Hurricane Georges struck St. Croix on September 21, 1998.

57. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge
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quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

58. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

59. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

60. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.
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61. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

62. Specifically, Plaintiff RAMON G. VLAUN suffered from red, itchy eyes and skin

rash.

63. Specifically, Plaintiff MARGARITA GONZALEZ suffered from red, itchy eyes, rash

and allergies.

64. Specifically, Plaintiff THARSIS J. VLAUN suffered from red, itchy eyes, rash and

allergies.

65. Specifically, Plaintiff JAY CRUZ, suffered from allergies.

66. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

67. Plaintiffs had to purchase water as a result of their cistern being contaminated.

68. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

69. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

70. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

71. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow
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about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

72. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

73. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

74. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

75. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

76. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

77. The refinery ceased operations in approximately 2002.

78. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

79. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

80. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

81. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

82. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

83. In reality they failed to do so and failed to disclose this to SCRG.

84. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

85. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.
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86. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

87. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

88. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

89. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

90. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

91. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

92. SCRG did nothing to remove that asbestos for some three (3) years.
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93. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

94. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

95. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

96. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

97. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

98. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

99. Plaintiffs did not opt out of the Henry class.

100. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

101. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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102. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

103. Plaintiffs repeat and re -allege each allegation of Paragraph 1-102 as if set forth

herein verbatim.

104. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

105. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

106. Residential communities are also located just north of the refinery.

107. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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108. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

109. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

110. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. The actions of Defendants constitute a public nuisance.

113. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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114. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

115. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' actions constitute a private nuisance and/or a trespass.

118. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

119. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

120. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

121. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-120 as if set forth

herein verbatim.
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122. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

123. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

124. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

125. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

126. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

127. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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128. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

131. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

132. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

133. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

134. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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135. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

136. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

137. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

138. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

139. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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140. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent infliction of Emotional Distress

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.

142. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

143. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute negligence that damaged Plaintiffs.
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146. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

147. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

148. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

149. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

150. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

151. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

152. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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153. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

154. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

155. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

156. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

157. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

158. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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159. SCRG owned and/or operated the alumina refinery.

160. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

161. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

162. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

163. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

164. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.
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165. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

166. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

167. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

168. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

169. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

170. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

171. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

172. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

173. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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174. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

175. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

176. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were



RAMON G. VLAUN, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 33

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

177. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

178. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

179. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

180. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

181. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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182. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

183. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

184. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorney for Plaintiffs

BY:
I

Lee J. Rahn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, RAMON G. VLAUN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RAMON G. VLAUN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MARGARITA GONZALEZ, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

MARGARITA GONZALEZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, THARSIS J. VLAUN, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

THARSIS J. VLAUN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JAY CRUZ, being fully sworn, state that I have read the allegations contained in

the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

JAY CRUZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JOSELIN CRUZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOSELIN CRUZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

ETHELBERT WILTSHIRE, HERMINE CHRISTINA
WILTSHIRE AND DUNN WILTSHIRE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs ETHELBERT WILTSHIRE, HERMINE CHRISTINA WILTSHIRE and

DUNN WILTSHIRE, by and through their undersigned counsel, file their Verified

Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff ETHELBERT WILTSHIRE is a resident of St. Croix, United States Virgin

Islands.

3. Plaintiff HERMINE CHRISTINA WILTSHIRE, is a resident of St. Croix, United

States Virgin Islands.

4. Plaintiff, DUNN WILTSHIRE, is a resident of St. Croix United States Virgin Islands.

5. Plaintiffs ETHELBERT WILTSHIRE and HERMINE CHRISTINA WILTSHIRE are

husband and wife and the parents of Plaintiff DUNN WILTSHIRE.

6. Plaintiff ETHELBERT WILTSHIRE was born June 23, 1942.
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7 Plaintiff HERMINE CHRISTINA WILTSHIRE, was born July 11, 1949.

8. Plaintiff DUNN WILTSHIRE was born January 11, 1973.

9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 145 Clifton Hill, St. Croix, United States

Virgin Islands.

10. All Plaintiffs currently reside at 145 Clifton Hill, St. Croix, United States Virgin

Islands.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 145 Clifton Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.
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20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.
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24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,
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including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery
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33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix
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and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the
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sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.
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48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,
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Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.
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59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.

84. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 145 Clifton Hill to this date any time there

is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 145 Clifton Hill and contaminated their cistern and

vegetation.

87. As a result, red dust continued to blow into No. 145 Clifton Hill, caused damage to

the personal and real property of Plaintiffs, who continued to reside in the affected

area, No. 145 Clifton Hill and those Plaintiffs continued to inhale Defendants'
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industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a

result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

101. Residential communities are also located just north of the refinery.
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102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.
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108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.



ETHELBERT WILTSHIRE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.
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140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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147. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

151. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

169. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

170. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

171. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

172. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

173. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

174. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

175. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

176. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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177. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

178. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

179. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorne for Plaintiffs

' Lee J. hn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, ETHELBERT WILTSHIRE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

ETHELBERT WILTSHIRE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, HERMINE CHRISTINA WILTSHIRE, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

HERMINE CHRISTINA WILTSHIRE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DUNN WILTSHIRE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DUNN WILTSHIRE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

TUWANDA CLARKE, TUWANDA PEREZ, JUSTIN
RIVERA, DIANA WILSON, JEREMY ROLDAN,
SHAEDEAN ROLDAN and ALFRED WILSON,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs TUWANDA CLARKE, TUWANDA PEREZ, JUSTIN RIVERA, DIANA

WILSON, JEREMY ROLDAN, SHAEDEAN ROLDAN AND ALFRED WILSON, by and

through their undersigned counsel, file their Verified Complaint and respectfully

represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff TUWANDA CLARKE is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff TUWANDA PEREZ is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff JUSTIN RIVERA is a resident of Orlando, Florida.

5. Plaintiff DIANA WILSON is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiff JEREMY ROLDAN is a resident of St. Croix, U.S. Virgin Islands.

7. Plaintiff SHAEDEAN ROLDAN is a resident of St. Croix, U.S. Virgin Islands.

8. Plaintiff ALFRED WILSON is a resident of St. Croix, U.S. Virgin Islands.
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9. Plaintiffs TUWANDA CLARKE and DIANA WILSON are the children of Plaintiff

ALFRED WILSON.

10. Plaintiffs TUWANDA PEREZ and JUSTIN RIVERA are the children of

TUWANDA CLARKE.

11. Plaintiffs DIANA WILSON and TUWANDA PEREZ are sisters.

12. Plaintiffs JEREMY ROLDAN and SHAEDEAN ROLDAN are the children of

DIANA WILSON.

13. Plaintiff TUWANDA CLARKE was born on December 11, 1972.

14. Plaintiff TUWANDA PEREZ was born on August 7, 1970.

15. Plaintiff JUSTIN RIVERA was born on October 1, 1993.

16. Plaintiff DIANA WILSON was born on October 6, 1974.

17. Plaintiff JEREMY ROLDAN was born on May 22, 1992.

18. Plaintiff SHAEDEAN ROLDAN was born on December 2, 1996.

19. Plaintiff ALFRED WILSON was born on October 28, 1946.

20. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 18 Bethlehem Village, St. Croix,

United States Virgin Islands.

21. Plaintiffs TUWANDA CLARKE and ALFRED WILSON resided at No. 18

Bethlehem Village at the time of Hurricane Georges, and currently reside at No.

198 Profit Hill.
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22. Plaintiff TUWANDA PEREZ resided at No. 18 Bethlehem Village at the time of

Hurricane Georges, and currently resides 8Q Clifton Hill.

23. Plaintiffs DIANA WILSON AND SHAEDEAN ROLDAN resided at No. 18

Bethlehem Village at the time of Hurricane Georges, and currently reside at No.

112 Profit Hill.

24. Each individual Plaintiff was a member of the Henry1 class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 18 Bethlehem Village, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

25. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

26. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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27. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

28. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

29. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

30. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

31. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit
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32. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

33. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

34. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

35. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

36. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was
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identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

37. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without !imitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

38. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

39. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

40. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.
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41. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

42. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

43. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

44. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").
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45. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

46. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

47. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

48. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

49. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.
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50. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

51. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to

remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

52. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

53. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.



TUWANDA CLARKE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 10

54. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

55. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

56. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

57. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

58. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

59. in 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.
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60. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

61. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

62. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

63. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

64. Hurricane Georges struck St. Croix on September 21, 1998.

65. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the
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Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

66. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

67. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were

covered in Defendants' industrial waste.

68. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

69. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

70. Specifically, Plaintiff TUWANDA CLARKE suffered from a skin rash.
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71. Specifically, Plaintiff TUWANDA PEREZ suffered from a skin rash and skin

irritations.

72. Specifically, Plaintiff JUSTIN RIVERA suffered from a skin rash.

73. Specifically, Plaintiff DIANA WILSON suffered from a skin rash.

74. Specifically, Plaintiff JEREMY ROLDAN suffered from a skin rash, skin irritations

and respiratory problems.

75. Specifically, Plaintiff SHAEDEAN ROLDAN suffered from a skin rash and skin

irritations.

76. Specifically, Plaintiff ALFRED WILSON suffered from a skin rash and skin

irritations.

77. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

78. Plaintiffs had to purchase water as a result of their cistern being contaminated.

79. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

80. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

81. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

82. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

83. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

84. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

85. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

86. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

87. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

88. The refinery ceased operations in approximately 2002.
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89. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

90. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

91. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

92. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

93. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

94. In reality they failed to do so and failed to disclose this to SCRG.

95. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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96. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.

97. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

98. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

99. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

100. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

101. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

102. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

103. SCRG did nothing to remove that asbestos for some three (3) years.

104. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

105. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 198 Profit Hill, 8Q Clifton Hill and No.

112 Profit Hill to this date any time there is a strong wind or the red dust piles are

worked on.

106. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' homes at No. 198 Profit Hill, 8Q Clifton Hill and No. 112 Profit

Hill and contaminated their cistern and vegetation.

107. As a result, red dust continued to blow into No. 198 Profit Hill, 8Q Clifton Hill and

No. 112 Profit Hill, caused damage to the personal and real property of Plaintiffs,

who continued to reside in the affected area, No. 198 Profit Hill, 8Q Clifton Hill

and No. 112 Profit Hill and those Plaintiffs continued to inhale Defendants'

industrial waste. Plaintiffs also suffered from emotional distress and anxiety as a
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result of damage to their real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

108. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

109. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

110. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

111. in addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all
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activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

112. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

113. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

114. Plaintiffs did not opt out of the Henry class.

115. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

116. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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117. About two years later, on June 3, 2008, the Homy court decertified the original

class and certified a new class of "[alit persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Horny court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

118. Plaintiffs repeat and re -allege each allegation of Paragraph 1-117 as if set forth

herein verbatim.

119. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

120. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

121. Residential communities are also located just north of the refinery.
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122. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

123. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

124. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

125. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute a public nuisance.
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128. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

129. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

130. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. Defendants' actions constitute a private nuisance and/or a trespass.

133. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

134. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

135. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.



TUWANDA CLARKE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 23

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

138. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.

139. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

140. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

141. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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142. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

143. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

144. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-143 as if set forth

herein verbatim.

145. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

146. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

147. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.
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148. For decades, Defendants have understood that St. Croix is a hurricane-prone

area and that local residents rely on cisterns as their primary source of drinking

water.

149. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

150. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

151. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

152. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

153. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates
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to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

154. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

155. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

156. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-155 as if set forth

herein verbatim.

157. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.
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158. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

159. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-158 as if set forth

herein verbatim.

160. The actions of Defendants constitute negligence that damaged Plaintiffs.

161. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

162. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

163. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

164. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.
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165. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

166. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

167. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

168. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

169. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

170. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

171. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.
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172. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

173. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

174. SCRG owned and/or operated the alumina refinery.

175. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

176. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

177. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

178. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

179. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional
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distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

180. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

181. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the
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defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

182. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

183. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station

and "Plaintiffs further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

184. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

185. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

186. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.
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187. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

188. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

189. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the

white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

190. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

191. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.

192. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage-
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building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

193. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only

plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

194. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or
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measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

195. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

196. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

197. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

198. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

199. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaint s

BY:
e J. R

VI Bar Ns _

1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, TUWANDA CLARKE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TUWANDA CLARKE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, TUWANDA PEREZ, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

TUWANDA PEREZ

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JUSTIN RIVERA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JUSTIN RIVERA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, DIANA WILSON, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

DIANA WILSON

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JEREMY ROLDAN being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JEREMY ROLDAN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, SHAEDEAN ROLDAN being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SHAEDEAN ROLDAN

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, ALFRED WILSON being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to

my personal situation, including my personal and property damages are true and correct

to the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

ALFRED WILSON

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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LUIS SOTO,

v.

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

CIVIL NO:571/09

Plaintiff, Red Dust Docket

ACTION FOR DAMAGES

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP

Defendants.

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff LUIS SOTO, by and through his undersigned counsel, file his Verified

Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUIS SOTO is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff was born July 13, 1972.

4. At the time of Hurricane Georges on or about September 21, 1998, Plaintiff

physically resided at No. 53 Harvey Project, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 53 Harvey Project at the time of Hurricane Georges and

continuously thereafter until 2006.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 53 Harvey

Project which is located in one of the following six communities adjacent to and

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Courtof the Virgin Islands.
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downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey, Clifton

Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and suffered

damages or injuries as a result of exposure during and after Hurricane Georges to

red dust and red mud blown during Hurricane George. Plaintiff did not opt out of

the class.

7. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on
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the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.
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Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter a/ia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.
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22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")
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and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various
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conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.
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37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red
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mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

Be Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were
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visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

48. Plaintiff's home, yard, and personal property was coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

49. Specifically, Plaintiff incurred costs of cleaning the Red Dust from No. 53 Harvey

Project including cleaning out the cistern and refilling the cistern with usable water.

Plaintiff had to clean the home from Red Dust. Plaintiff lost furniture, clothes,

shoes, curtains, bedding and food because they were stained with Red Dust and

could not be salvaged. Plaintiff had to clean Red Dust from his roof at considerable

expense. Plaintiff suffered from emotional distress because she was covered in

Defendants' industrial waste.

50. The Red Dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or was physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in Red Dust.

53. Plaintiff had to purchase water as a result of their cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house which took several weeks and
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is entitled to the reasonable value of this cleanup.

55. Plaintiff suffered from itchy skin.

56. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

57. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc. were

covered by Red Dust and had to be cleaned.

C. After Hurricane Georges

58. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiff wherever there was a strong wind or work

done on the Red Dust piles.

59. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

60. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiff's homes, appliances,

furnishings and clothes among other items.

61. Defendants have failed to clean and thoro-seal the Plaintiff's cisterns required as

a result of the release.

62. Plaintiff was forced to obtain potable water and incur the expense, thereof.

63. Alcoa and SCA retained responsibility for red mud or bauxite releases during
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Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

64. The refinery ceased operations in approximately 2002.

65. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

66. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

67. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

68. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

69. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

70. In reality, they failed to do so and failed to disclose this to SCRG.
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71. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs home and being inhaled by Plaintiff.

72. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

73. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

74. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

75. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

76. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

77. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

78. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

79. SCRG did nothing to remove that asbestos for some three (3) years.

80. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

81. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer mental distress,

expenses, damage to his real property and personal possessions, mental anguish,

pain and suffering and loss of enjoyment of life, a propensity for additional medical

illness and a reasonable fear of contracting illness in the future, all of which are

expected to continue into the foreseeable future.

D. Related Litigation

82. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

83. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities
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that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

84. The initial class in Henry was defined as

[41 individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

85. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, she either resided and/or worked and/or owned property

located in one of the six communities described above, and have suffered and

continue to suffer damages and/or injuries as a result of exposure to red dust, red

mud, and other particulates during and after Hurricane Georges.

86. Plaintiff did not opt out of the Henry class.

87. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

88. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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COUNT I: Abnormally Dangerous Condition

89. Plaintiff repeats and re -alleges each allegation of Paragraph 1-88 as if set forth

herein verbatim.

90. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

91. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

92. Residential communities are also located just north of the refinery.

93. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

94. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

95. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

96. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,
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asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's persons, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

97. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-96 as if set forth

herein verbatim.

98. The actions of all Defendants constitute a public nuisance.

99. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort,

and the enjoyment of private land and public natural resources.

100. The actions of all Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

101. Plaintiff is entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

102. Plaintiff repeats and re -allege each allegation of Paragraphs 1-101 as if set forth

herein verbatim.

103. All Defendants' actions constitute a private nuisance and/or a trespass.

104. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.
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105. All Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

106. By so doing, all Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result, Plaintiff

has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

107. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-106 as if set forth

herein verbatim.

108. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused additional

damage to Plaintiff's body, real property, and personal property.

109. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiff's neighborhood and damage Plaintiff and his property.

110. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

111. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and

other property.
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112. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

113. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiff's home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiff to the toxic and irritating dusts.

114. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

115. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-114 as if set forth

herein verbatim.

116. The actions of all Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

117. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

118. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiff's neighborhood.

119. For decades, Defendants have understood that St. Croix is a hurricane-prone area



Soto, Luis v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 20

and that local residents rely on cisterns as their primary source of drinking water.

120. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.

121. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

122. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

123. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's mind,

body, and property.

124. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff

to suffer from severe emotional distress.

125. As a result of Defendants' outrageous and callous disregard for the health, safety,
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well-being and property of Plaintiff, Plaintiff has suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

126. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. In the alternative to intentional infliction of emotional distress, the actions of all

Defendants constitute the negligent infliction of emotional distress. Defendants

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiff suffered a serious emotional injury.

128. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

129. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-128 as if set forth

herein verbatim.

130. The actions of Defendants constitute negligence that damaged Plaintiff.

131. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

132. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud
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and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

133. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

134. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiff's

neighborhoods and harm Plaintiff and Plaintiffs property.

135. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiff and his property.

136. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

137. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

138. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and his property.
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139. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiff and his

property.

140. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

141. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

142. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs neighborhood and harm Plaintiff and his property.

143. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiff and his property.

144. SCRG owned and/or operated the alumina refinery.

145. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

146. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.
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147. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

148. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

149. Plaintiff also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

150. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

151. Under Restatement § 905, comment b, as an element of damages for a tort, a
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plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on his property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

152. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

153. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs
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Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

154. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

155. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the
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amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

156. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses,

including property damage to her homes and the contamination of his cistern; (3)

the type of torts at issue here are sufficiently like a trespass and the illustrations to

§ 905 to warrant these remedies even if Plaintiff weren't physically injured; and (4)

Plaintiff is entitled to recover for his "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiff recovers in nuisance, negligence, trespass, or
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any other theory of liability.

157. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods, but

consciously and with reckless indifference took no reasonable steps to protect the

surrounding neighborhoods.

158. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

159. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

160. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an
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environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

161. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

162. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire
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structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

163. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

164. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

165. DEP found that the Refinery failed to take any precautionary measures to prevent
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bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

166. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.

167. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

168. SCRG knew that those substances repeatedly blew into Plaintiff's home but failed

to warn Plaintiff or attempt to contain the substances.

169. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED: July 26, 2017

RESPECTFULLY SUBMITTED
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiff

40'1
BY

L e J n, Esq.
VI Bar ,o. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUIS SOTO, being fully sworn, state that I have read the allegations contained

in the foregoing VERIFIED COMPLAINT and know that the facts relating to my personal

situation, including my personal and property damages are true and correct to the best of

my knowledge and belief. I have given Lee J. Rohn and Associates, LLC authority to file

this lawsuit on my behalf.

LUIS SOTO

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUCILLE L. MOE, MELWYN MOE and RUSSELL
M. MOE,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs LUCILLE L. MOE, MELWYN MOE and RUSSELL M. MOE, by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUCILLE L. MOE is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff MELWYN MOE, is a resident of St. Croix, United States Virgin Islands.

4. Plaintiff RUSSELL M. MOE is a resident of Orlando, Florida.

5. Plaintiff LUCILLE L. MOE and MELWYN MOE are husband and wife and the

parents of Plaintiff RUSSELL M. MOE.

6. Plaintiff LUCILLE L. MOE was born June 29, 1942.

7. Plaintiff MELWYN MOE, was born June 6, 1938.

8. Plaintiff RUSSELL M. MOE, was born February 10, 1974.
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9. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 200 Strawberry Hill, St. Croix, United

States Virgin Islands.

10. Plaintiffs LUCILLE L. MOE and MELWYN MOE resided at No. 288 Strawberry Hill

at the time of Hurricane Georges and have continuously resided there to date.

11. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 200 Strawberry Hill, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

12. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

13. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

14. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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15. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

16. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

17. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

18. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

19. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

20. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of
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the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

21. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

22. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

23. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

24. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental
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conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.

25. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

26. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter elle, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

27. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

28. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.
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29. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

30. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

31. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

32. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

33. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.
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34. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause rritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

35. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

36. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

37. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed thedusty bauxite

to be blown out of the shed.

38. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore
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Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

39. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

40. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

41. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

42. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million
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and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

43. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

44. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

45. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

46. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

47. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

48. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.
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49. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

50. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

51. Hurricane Georges struck St. Croix on September 21, 1998.

52. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a
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third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

53. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

54. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

55. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

56. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

57. Specifically, Plaintiff LUCILLE L. MOE suffered from itchy skin and rash.

58. Specifically, Plaintiff RUSSELL M. MOE suffered from itchy skin and watery eyes.

59. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

60. Plaintiffs had to purchase water as a result of their cistern being contaminated.

61. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.
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62. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

63. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

64. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

65. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

66. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

67. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

68. Plaintiffs were forced to obtain potable water and incur the expense, thereof.
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69. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

70. The refinery ceased operations in approximately 2002.

71. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

72. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

73. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

74. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.
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75. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

76. In reality, they failed to do so and failed to disclose this to SCRG.

77. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

78. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

79. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

80. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

81. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

82. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

83. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of
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asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

84. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

85. SCRG did nothing to remove that asbestos for some three (3) years.

86. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

87. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 200 Strawberry Hill to this date any time

there is a strong wind or the red dust piles are worked on.

88. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at No. 200 Strawberry Hill and contaminated their cistern and

vegetation.

89. As a result, red dust continued to blow into No. 200 Strawberry Hill , caused

damage to the personal and real property of Plaintiffs, who continued to reside in

the affected area, No. 200 Strawberry Hill and those Plaintiffs continued to inhale
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Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result of

personal physical injury by exposure to the released industrial waste, including

bauxite.

90. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

91. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

92. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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93. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

94. The initial class in Henry was defined as

[a]l{ individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

95. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

96. Plaintiffs did not opt out of the Henry class.

97. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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98. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

99. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lajilpersons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

100. Plaintiffs repeat and re -allege each allegation of Paragraph 1-99 as if set forth

herein verbatim.

101. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

102. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin islands are particularly sensitive and precious.

103. Residential communities are also located just north of the refinery.
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104. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

105. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

106. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

107. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

108. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-107 as if set forth

herein verbatim.

109. The actions of Defendants constitute a public nuisance.
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110. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

111. The actions of Defendants violated the statutes of the Virgin islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

112. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

113. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-112 as if set forth

herein verbatim.

114. Defendants' actions constitute a private nuisance and/or a trespass.

115. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

116. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

117. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.
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COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

118. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-117 as if set forth

herein verbatim.

119. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

120. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

121. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

122. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

123. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.
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124. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

125. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

126. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-125 as if set forth

herein verbatim.

127. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

128. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

129. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

130. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.
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131. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

132. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

133. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

134. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

135. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

136. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.

137. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

138. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-137 as if set forth

herein verbatim.

139. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

140. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

141. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-140 as if set forth

herein verbatim.
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142. The actions of Defendants constitute negligence that damaged Plaintiffs.

143. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

144. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

145. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

146. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

147. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

148. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.
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149. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

150. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

151. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

152. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

153. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

154. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

155. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating
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dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.

156. SCRG owned and/or operated the alumina refinery.

157. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

158. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

159. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

160. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

161. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. it is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of
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a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

162. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

163. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

164. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members
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of the household are distinct grounds of compensation for which in ordinary cases

the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

165. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).
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166. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

167. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.
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168. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

169. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

170. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a
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major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

171. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

172. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

173. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition
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and lack of containment was "open and obvious." They also admitted there were

elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

174. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

175. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.
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Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

176. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

177. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

178. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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179. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

180. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

181. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for Plaintiffs

Lee J. "oh , Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, LUCILLE L. MOE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUCILLE L. MOE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MELWYN MOE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MELWYN MOE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, RUSSELL M. MOE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

RUSSELL M. MOE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

SONIA M. PARRILLA, LUIS R. PARRILLA, JUAN
M. PARRILLA, JAIDY PARRILLA, LUIS R.
PARRILLA, JR., MERLE CHARLERY, WILFREDO
PARRILLA, JOEL PARRILLA, and VIRGEN
PARRILLA,

Plaintiffs,

V.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs SONIA M. PARRILLA, LUIS R. PARRILLA, JUAN M. PARRILLA, JAIDY

PARRILLA, LUIS R. PARRILLA, JR., MERLE CHARLERY, WILFREDO PARRILLA,

JOEL PARRILLA, and VIRGEN PARRILLA, by and through their undersigned counsel,

file their Verified Complaint and respectfully represent to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff SONIA M. PARRILLA is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff LUIS R. PARRILLA is a resident of St. Croix, U.S. Virgin Islands.

4. Plaintiff JUAN M. PARRILLA is a resident of St. Croix, U.S. Virgin Islands.

5. Plaintiff JAIDY PARRILLA is a resident of St. Croix, U.S. Virgin Islands.

6. Plaintiff LUIS R. PARRILLA, JR. is a resident of St. Croix, U.S. Virgin Islands.

7. Plaintiff MERLE CHARLERY is a resident of St. Croix, U.S. Virgin Islands.
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8. Plaintiff WILFREDO PARRILLA, is a resident of St. Croix, U.S. Virgin Islands.

9. Plaintiff JOEL PARRILLA, is a resident of St. Croix, U.S. Virgin Islands.

10. Plaintiff VIRGEN PARRILLA, is a resident of St. Croix, U.S. Virgin Islands.

11. Plaintiff SONIA M. PARRILLA is the mother of Plaintiffs LUIS R. PARRILLA, JUAN

M. PARRILLA, WILFREDO PARRILLA and JOEL PARRILLA; the grandmother of

JAIDY PARILLA AND LUIS R. PARRILLA, JR.; and mother-in-law of Plaintiffs

MERLE CHARLERY and VIRGEN PARRILLA.

12. Plaintiff SONIA M. PARRILLA was born on December 11, 1954.

13. Plaintiff LUIS R. PARRILLA was born on August 13, 1974.

14. Plaintiff JUAN M. PARRILLA was born on March 30, 1976.

15. Plaintiff JAIDY PARRILLA was born on March 8, 1994.

16. Plaintiff LUIS R. PARRILLA, JR. was born on February 21, 1995.

17. Plaintiff MERLE CHARLERY was born on May 28, 1982.

18. Plaintiff WILFREDO PARRILLA was born on May 2, 1978.

19. Plaintiff JOEL PARRILLA was born on October 25, 1981.

20. Plaintiff VIRGEN PARRILLA was born on May 11, 1977.

21. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 53 New Works, St. Croix, United

States Virgin Islands.

22. Plaintiffs SONIA M. PARRILLA and WILFREDO PARRILLA resided at No. 53 New

Works at the time of Hurricane Georges and currently reside at No. 53 New Works.
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23. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 53 New Works, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

24. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

25. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

26. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

27. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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28. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

29. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

30. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

31. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

32. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.
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33. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

34. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company .("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

35. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

36. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation

and remediation of environmental conditions covered by the Acquisition

Agreement.
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37. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

38. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . and

particulates" discharged from the refinery property.

39. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

40. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

41. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At
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all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

42. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

43. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

44. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

45. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

46. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud states
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that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

47. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

48. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

49. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

50. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust, and
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other particulates in open uncovered piles on the property and failed to remove or

properly contain the friable, unencapsulated and/or uncovered asbestos that was

there.

51. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

52. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

53. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

54. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.

55. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery learned
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about the need to control drainage, erosion, and dust problems from the red mud

piles and ways in which to prevent such emissions.

56. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

57. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

58. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

59. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

60. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

61. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

62. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

63. Hurricane Georges struck St. Croix on September 21, 1998.

64. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.

65. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.
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66. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

67. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

68. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

69. Specifically, all Plaintiffs suffered from red itchy eyes.

70. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

71. Plaintiffs had to purchase water as a result of their cistern being contaminated.

72. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

73. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

74. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.
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C. After Hurricane Georges

75. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

76. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

77. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

78. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

79. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

80. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

81. The refinery ceased operations in approximately 2002.



SONIA M. PARRILLA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 14

82. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

83. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

84. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

85. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

86. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

87. In reality they failed to do so and failed to disclose this to SCRG.

88. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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89. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed

90. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

91. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

92. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

93. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

94. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

95. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

96. SCRG did nothing to remove that asbestos for some three (3) years.

97. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

98. The red dust has continued to be allowed to lay accumulated in enormous piles on

the SCRG property and to blow into No. 53 New Works to this date any time there

is a strong wind or the red dust piles are worked on.

99. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis blew

into Plaintiffs' home at 53 New Works and contaminated their cistern and

vegetation.

100. As a result, red dust continued to blow into 53 New Works, caused damage to the

personal and real property of Plaintiffs, who continued to reside in the affected

area, 53 New Works and those Plaintiffs continued to inhale Defendants' industrial

waste. Plaintiffs also suffered from emotional distress and anxiety as a result of

damage to their real property and dwelling and as a result of personal physical

injury by exposure to the released industrial waste, including bauxite.
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101. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

102. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is also

continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

103. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.

104. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and
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other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

105. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

106. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

107. Plaintiffs did not opt out of the Henry class.

108. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

109. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.
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110. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]ll persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

111. Plaintiffs repeat and re -allege each allegation of Paragraph 1-110 as if set forth

herein verbatim.

112. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

113. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

114. Residential communities are also located just north of the refinery.

115. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.
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116. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

117. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

118. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute a public nuisance.

121. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.
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122. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

123. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. Defendants' actions constitute a private nuisance and/or a trespass.

126. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

127. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

128. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

129. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-128 as if set forth

herein verbatim.
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130. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

131. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

132. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

133. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

134. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

135. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other

property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.
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136. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

137. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-136 as if set forth

herein verbatim.

138. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

139. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

140. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

141. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

142. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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143. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

144. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

145. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

146. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

147. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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148. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

149. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-148 as if set forth

herein verbatim.

150. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

151. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

152. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-151 as if set forth

herein verbatim.

153. The actions of Defendants constitute negligence that damaged Plaintiffs.
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154. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

155. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

156. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

157. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

158. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

159. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

160. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.
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161. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

162. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

163. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

164. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

165. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

166. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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167. SCRG owned and/or operated the alumina refinery.

168. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

169. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

170. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

171. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

172. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the body,

including illness or physical pain. It frequently causes the harms described in

Comments c to e. It is not essential to a cause of action that pecuniary loss result.

Furthermore, damages can be awarded although there is no impairment of a bodily

function and, in some situations, even though the defendant's act is beneficial."

See id. at cmt. a.
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173. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

174. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

175. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

176. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.; see

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont.

1983) (holding damages for mental anguish recoverable for trespass, nuisance,

and negligence claims arising out of gasoline discharge from USTs).

177. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

178. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles ins., 30 V.I. at 257.

179. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

180. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

181. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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182. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

183. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

184. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

185. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

186. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

187. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

188. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

189. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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190. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

191. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

192. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorne s for PI tiffs

Lee n, Esq.
VI B o.52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, SONIA M. PARRILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

SONIA M. PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LUIS R. PARRILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS R. PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JUAN M. PARRILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JUAN M. PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JAIDY PARRILLA, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JAIDY PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, LUIS R. PARRILLA, JR. being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

LUIS R. PARRILLA, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, MERLE CHARLERY being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

MERLE CHARLERY

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, WILFREDO PARRILLA being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

WILFREDO PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, JOEL PARRILLA being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

JOEL PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, VIRGEN PARRILLA being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

VIRGEN PARRILLA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

AGNES A. GREENIDGE and CLAYTON A.
WILLIAMS, JR.,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs AGNES A. GREENIDGE and CLAYTON A. WILLIAMS, JR., by and

through their undersigned counsel, file their Verified Complaint and respectfully represent

to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff AGNES A. GREENIDGE is a resident of Deltona, Florida.

3. Plaintiff CLAYTON A. WILLIAMS, JR., is a resident of Deltona, Florida.

4. Plaintiff AGNES A. GREENIDGE is the mother of CLAYTON A. WILLIAMS, JR.

5. Plaintiff AGNES A. GREENIDGE was born November 11, 1950.

6. Plaintiff CLAYTON A. WILLIAMS, JR., was born September 25, 1983.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 75 Estate Profit, St. Croix, United

States Virgin Islands.
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8. Plaintiff AGNES A. GREENIDGE resided at No. 75 Estate Profit at the time of

Hurricane Georges and have continuously resided to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de -certified.

As of September 21, 1998, each individual Plaintiff resided in property, specifically

No. 75 Estate Profit, which is located in one of the following six communities

adjacent to and downwind from the St. Croix Alumina Refinery Plant: the Projects

of Harvey, Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La

Reine, and suffered damages or injuries as a result of exposure during and after

Hurricane Georges to red dust and red mud blown during Hurricane George. None

of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its members

is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability company,

and is deemed to be a citizen of each state in which one of its members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do not

know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S. Virgin

Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a number

of entities. The facility refined a red ore called bauxite into alumina, creating

enormous mounds of the by-product, bauxite residue, red mud, or red dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that wholly

owned and controlled Virgin Islands Alumina Company ("VIALCO"), and VIALCO

acquired the alumina refinery on St. Croix in 1989. VIALCO is not a party to this

lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG ("Glencore

International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings and

data collection for the startup of the alumina refinery and in VIALCO's operation of

the alumina refinery. Glencore had to approve VIALCO's most basic decisions,

including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through April 1996.

Defendant Century Aluminum is a Delaware corporation with its principal place of

business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating from

the refinery, and the parties agreed to cooperate with regard to the investigation
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and remediation of environmental conditions covered by the Acquisition

Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which is

registered in Delaware and is deemed to be a citizen of Delaware, Pennsylvania,



AGNES A. GREENIDGE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 6

Virginia, and Australia. SCA operated the alumina refinery from 1998 to 2001. At

all relevant times, SCA was a wholly -owned subsidiary of Defendant ALCOA, Inc.

and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and made

environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation ("BRC")

and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR immediately

transferred their interests in the refinery to St. Croix Renaissance Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud states

that it can cause "severe irritation and burns [of eyes], especially when wet," "can

cause severe irritation [of skin], especially when wet," and "can cause irritation of

the upper respiratory tract." It also advises against skin and eye exposure to red

mud. Both red mud and bauxite damage real and personal property and can stain

it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the refinery

and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung down

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite

to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the
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refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to remove

or properly contain the friable, unencapsulated and/or uncovered asbestos that

was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control the

storage and containment of the bauxite, red mud, coal dust, and other particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of asbestos

removal to be "in the range of $20 million" and continued to fail to correctly control

the storage and containment of friable, unencapsulated and/or uncovered

asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and continued

to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust, coal

dust, and other particulates, in uncovered piles on the property. In 1995, Alcoa

estimated the future costs to close the red dust disposal areas at $3.7 to $15 million

and the total projected cost to clean up major environmental issues on shut down

at $30 to $45 million.



AGNES A. GREENIDGE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of the

bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive dust

when winds blew across the alumina refinery or on the frequent occasions when

SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion of

red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges
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48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red mud,

coal dust, and other particulates, the winds of Hurricane Georges blew huge

quantities of red dust consisting of both red mud and bauxite and/other particulates

into the neighboring residences. Refinery workers employed by the Alcoa

Defendants reported seeing the winds shift and blow huge amounts of bauxite out

of holes in the roof of the storage shed towards the nearby neighborhoods, and

area residents saw red dust swirling about their properties during the storm. Later,

Defendants also admitted that the hurricane carried bauxite and red mud from the

piles to the adjacent neighborhoods. Witnesses could see the red -mud piles were

visibly smaller after the hurricane. On information and belief, Defendants hired a

third party to measure the red mud piles after Hurricane Georges but Defendants

have concealed this evidence.
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51. Plaintiffs' home, yard, and personal property were coated in the red dust consisting

of both red mud and bauxite and other particulates from the alumina refinery and

was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern. Plaintiffs were deprived of the use of their real

property and this caused them emotional distress and because they were covered

in Defendants' industrial waste.

53. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

54. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

55. Specifically, Plaintiff CLAYTON A. WILLIAMS, JR., suffered from skin irritation.

56. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

57. Plaintiffs had to purchase water as a result of their cistern being contaminated.

58. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this cleanup.

59. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.
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60. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

61. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to blow

about the island and damage Plaintiffs wherever there was a strong wind or work

done on the red dust piles.

62. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

63. When Defendants ALCOA and St. Croix Alumina finally began to attempt to clean

up the substances from the neighborhoods, they did so in a negligent matter which

resulted in incomplete clean up, damage to Plaintiffs' home, appliances,

furnishings and clothes among other items.

64. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

65. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

66. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

67. The refinery ceased operations in approximately 2002.



AGNES A. GREENIDGE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 13

68. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

69. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

70. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the contractors,

subcontractors, and other agents of DPNR, SCA and/or VIALCO access to the

Alumina Facility reasonably necessary to effectuate any and all remediation of the

red mud piles and red mud releases, which may be (a) ordered by a court, (b)

ordered and/or approved by DPNR, or (c) agreed to by DPNR and SCA and/or

VIALCO."

71. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

72. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

73. In reality, they failed to do so and failed to disclose this to SCRG.

74. At the time it failed to do so, it knew there was friable asbestos throughout the plant

blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.
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75. The Alcoa Defendants further concealed from Plaintiffs the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiffs that

there were no dangerous conditions or substances at the refinery to which they

were being exposed.

76. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

77. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

78. SCRG knew that friable asbestos was being blown into Plaintiffs' home and being

inhaled by Plaintiffs but failed to disclose or warn.

79. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

80. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos from

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of

asbestos in discovery in the Bennington v. SCRG matter indicating that

unencapsulated asbestos fibers were permitted to hang and blow about freely.

81. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and
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Environmental Protection Agency (EPA) and in fact, made false reports concerning

the same.

82. SCRG did nothing to remove that asbestos for some three (3) years.

83. As a result deadly asbestos blew about the neighborhoods near the refinery for at

least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be exposed

to asbestos.

84. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for

additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry") against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix Alumina,

LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The Henry

plaintiffs sought compensatory and punitive damages for personal injuries and

property damage sustained from exposure to toxic materials from the refinery,

including bauxite, red mud, and other particulates, during and after Hurricane

Georges.
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86. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all activities

that allow the release of pollutants, (b) remove the piles of red dust, coal dust, and

other particulates from the island, and (c) refrain from allowing said substances

from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]ll individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent to
and downwind from the St. Croix Alumina Refinery Plant-
the projects of Harvey and Clifton Hill and the estates of
Barren Spot, Profit, Clifton Hill and La Reine-who, due to
Defendants' conduct with regard to the containment and
storage of red dust containing bauxite and red mud, suffered
damages and/or injuries as a result of exposure during and
after Hurricane Georges to red dust and red mud blown
during Hurricane Georges.

88. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

89. Plaintiffs did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.
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91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]It persons who currently reside, work, and/or

own property in the projects of Harvey and Clifton Hill and the estates of Barren

Spot, Profit, Clifton Hill, and La Reine. . . ." Also, the Henry court ruled that the new

class was certified "only insofar as they seek cleanup, abatement or removal of the

substances currently present on the refinery property." The Henry court also

appointed the representatives of the former class to represent the new class. The

Court ruled that it would not hear individual damage claims on a class basis.

Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

93. Plaintiffs repeat and re -allege each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head of

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and precious.

96. Residential communities are also located just north of the refinery.
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97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds could

blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise damage

property and objects. Friable asbestos is also a known carcinogen that can cause

a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

101. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.
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103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal

dust, asbestos, and other particulates, from the alumina refinery unreasonably

threatens and interferes with the public rights to safety, health, peace, comfort, and

the enjoyment of private land and public natural resources.

104. The actions of Defendants violated the statutes of the Virgin Islands (including, but

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-25(c),

and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiffs are entitled to damages as a result, thereof.

COUNT III: Private Nuisance/Trespass

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has stained, clogged, and otherwise damaged Plaintiffs' home and

yard.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and other

particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only
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111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants' negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiffs' neighborhood, such that Defendants caused additional

damage to Plaintiffs' bodies, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to clean

up the bauxite, red mud, and other particulates from both the alumina refinery and

the nearby neighborhoods. This failure allowed toxic and irritating dusts to blow

about Plaintiffs' neighborhood and damage Plaintiffs and their property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and

other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of bauxite

and/or red mud or other particulates from Plaintiffs' home, yard, cistern, and other
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property, which caused further damage to such property and further exposed

Plaintiffs to the toxic and irritating dusts.

118. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-118 as if set forth

herein verbatim.

120. The actions of Defendants constitute the intentional infliction of emotional distress

on Plaintiffs.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other particulates

presented serious risks to the health and property of thousands of St. Croix

residents. Defendants also understood that the emissions posed serious threats

to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or flooding,

and other physical disturbances could release bauxite, red mud asbestos and

other particulates from the alumina refinery into Plaintiffs' neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone area

and that local residents rely on cisterns as their primary source of drinking water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.
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125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates to

blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs' minds,

bodies, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded as

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs

to suffer from severe emotional distress.
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130. As a result of Defendants' outrageous and callous disregard for the health, safety,

well-being and property of Plaintiffs, Plaintiffs have suffered damages as alleged

herein, including severe emotional distress and physical ailments resulting from

such distress.

COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its facility;

(2) Defendants breached its duty; and (3) as a direct and proximate result of the

Defendants' breach, Plaintiffs suffered a serious emotional injury.

133. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

134. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiffs.
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136. Before Hurricane Georges, Defendant Glencore owned and operated the alumina

refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red mud

and/or asbestos and other particulates. Glencore also continued to supply bauxite

to the successive owners and/or operators of the refinery without adequately

warning and/or ensuring that those successors properly stored and/or maintained

the bauxite and/or red mud and or removed the asbestos and other particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property owner

and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite and

red mud and related particulates at the alumina refinery and remove the asbestos

would allow these dangerous and irritating materials to blow freely into Plaintiffs'

neighborhoods and harm Plaintiffs' and their properties.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow into

nearby neighborhoods and damage Plaintiffs and their properties.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.



AGNES A. GREENIDGE, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 25

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

144. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and failure to remove the asbestos caused the toxic and

irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and their

property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and failed

to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhood and harm Plaintiffs' and their property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related particulates

at the alumina refinery and remove the asbestos caused the toxic and irritating

dusts to blow into nearby neighborhoods and damage Plaintiffs and their

properties.
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149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related particulates

and asbestos on the premises.

151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90

(3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment of

a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.
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155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND)

OF TORTS § 456 (1965). The rule is "not limited to emotional disturbance resulting

from the bodily harm itself, but also includes such disturbance resulting from the

conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's conduct

is reckless rather than merely negligent. See Illustration 8. In some cases fear

and anxiety alone are a sufficient basis for the action, as when the defendant has

assaulted the plaintiff or trespassed on her property. See Illustrations 7 and 9.

See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939

(1979). "Discomfort and annoyance to an occupant of the land and to the members

of the household are distinct grounds of compensation for which in ordinary cases
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the person in possession is allowed to recover in addition to the harm to his

proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that

claims for nuisance and property damage are also sufficient to support a claim for

mental -anguish -personal -injury damages, even in the absence of physical injury

when they result in pecuniary loss or when the tortfeasor engages in reckless

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and

"Plaintiffs further allege that the gasoline subsequently migrated into the Riggs

Park neighborhood, contaminating the air, soil, and groundwater of the properties

currently or formerly owned or occupied by plaintiffs." See id. at 96. Chevron

moved for summary judgment on claims for recovery of "emotional distress"

because there was no proof of physical injury or physical endangerment. See id.

The court, relying on §§ 905 and 939, determined these sections allowed, under

the facts of the case, for the recovery of mental anguish in the absence of bodily

injury, under plaintiff's theories of trespass, nuisance, and negligence. See id.;

see also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48

(Mont. 1983) (holding damages for mental anguish recoverable for trespass,

nuisance, and negligence claims arising out of gasoline discharge from USTs).

159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as
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the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See id.

The court expressly recognized that such damages would, or at least could, be

proximately caused by a defendant's invasion of the property, even where there is

no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery. RESTATEMENT
(SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles' suggestion that
in the absence of physical injury, emotional distress is only
compensable if Antilles' conduct was intentional or extremely
outrageous is rejected. If appellees only recovered damages for
emotional distress, appellants would be correct in asserting that the
award would not be permitted pursuant to the Restatement.
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress
was only a part of the damages awarded, this section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are
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also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the

health and safety of its neighbors such that the recovery of these types of damages

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses,

including property damage to their homes and the contamination of their cisterns;

(3) the type of torts at issue here are sufficiently like a trespass and the illustrations

to § 905 to warrant these remedies even if Plaintiffs weren't physically injured; and

(4) Plaintiffs are entitled to recover for their "discomfort and annoyance" under

Restatement § 939 because the Defendants' damaged or ruined their property,

regardless of whether the Plaintiffs recover in nuisance, negligence, trespass, or

any other theory of liability.

162. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding

neighborhoods, but consciously and with reckless indifference took no reasonable

steps to protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above 50

feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.
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164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery and

found that the branches of vegetation were stained red and so were the white shirt,

faces, and arms of the staff, "indicating the presence of [red dust] in the air." The

Title V permitting -application documents admitted that red -mud piles could be

covered or treated with chemicals to prevent wind erosion and to reduce fugitive

emissions-and despite complaints from neighbors about red dust-the Refinery

took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment area

"no longer reflected any containment." They admitted that that the poor condition

and lack of containment was "open and obvious." They also admitted there were
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elevated levels of poisons in the ground water including arsenic, selenium and

lead, along with elevated pH levels.

167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show that

the bauxite -storage facility was inadequately constructed to withstand storms-

portions of the roof had previously blown off in Hurricanes Hugo, Marilyn, and did

so again in Georges. (This caused problems even before Georges storing both dry

and wet bauxite because 25% of the bauxite -storage -building roof was missing

and there's no structural siding.) Internal documents admitted that the entire

structure should have been enclosed to handle "particularly the dusty bauxites,"

but Mr. Black isn't aware of any efforts to fully enclose the building, except for using

"plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one of

the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery never

took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed
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to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only plastic

curtains on it. Mr. Pedersen, the official in charge of the whole Refinery, wasn't

aware of any extra precautions taken to protect neighbors in the area in the event

of a hurricane. Mr. Black admitted the Refinery failed to take any steps to secure

the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to prevent

bauxite from escaping. This prompted the Refinery to buy approximately $50,000

worth of tarps to cover the bauxite in the event of another storm, but it didn't take

any steps to secure the red mud. The Refinery covered the bauxite with tarp the

next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable

asbestos as well as red mud, bauxite and other toxic waste.
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172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.

173. SCRG knew that those substances repeatedly blew into Plaintiffs home but failed

to warn Plaintiffs or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix

so as to entitle Plaintiffs to an award of punitive damages.

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair and

just.
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DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys for PI tiffs

Lee hn, Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954
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VERIFICATION

I, AGNES A. GREENIDGE, being fully sworn, state that I have read the allegations

contained in the foregoing VERIFIED COMPLAINT and know that the facts relating to my

personal situation, including my personal and property damages are true and correct to

the best of my knowledge and belief. I have given Lee J. Rohn and Associates, LLC

authority to file this lawsuit on my behalf.

AGNES A. GREENIDGE

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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VERIFICATION

I, CLAYTON A. WILLIAMS, JR., being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

CLAYTON A. WILLIAMS, JR.

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

LUIS RIVERA GARCIA, CIVIL NO:

Plaintiff,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiff LUIS RIVERA GARCIA, by and through his undersigned counsel, files

his Verified Complaint and respectfully represents to the Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff LUIS RIVERA GARCIA is a resident of St. Croix, U.S. Virgin Islands.

3. Plaintiff LUIS RIVERA GARCIA was born on July 17, 1943.

4. At the time of Hurricane Georges on or about September 20, 1998, Plaintiff

physically resided at No. 40 Estate Profit, St. Croix, United States Virgin Islands.

5. Plaintiff resided at No. 40 Estate Profit at the time of Hurricane Georges and

continues to reside there to date.

6. Plaintiff was a member of the Henry' class until it was de -certified. As of

September 21, 1998, Plaintiff resided in property, specifically No. 40 Estate

Profit, which is located in one of the following six communities adjacent to and

' Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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downwind from the St. Croix Alumina Refinery Plant: the Projects of Harvey,

Clifton Hill and the estates of Barren Spot, Profit, Clifton Hill and La Reine, and

suffered damages or injuries as a result of exposure during and after Hurricane

Georges to red dust and red mud blown during Hurricane George. Plaintiff did

not opt out of the class.

7 On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

8. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

9. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

10. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiff does

not know its exact form of organization.

11. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is
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deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

12. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

13. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

14. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

15. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and

improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

16. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.
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17. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore international through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

18. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

19. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the

investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

20. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition
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Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

21. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

22. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

23. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

24. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery

from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."
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25. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

26. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

27. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

28. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite warns

that it can cause irritation of the eyes, skin and upper respiratory tract.

29. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is

indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when
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wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

30. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

31. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

32. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

33. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The Glencore

Defendants also failed to properly store, contain and/or remove the asbestos, red

dust and/or red mud, coal dust, and other particulates prior to the sale of the

refinery to the Alcoa Defendants. Instead Glencore left the red dust, coal dust,

and other particulates in open uncovered piles on the property and failed to
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remove or properly contain the friable, unencapsulated and/or uncovered

asbestos that was there.

34. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

35. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

36. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

37. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

38. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery



LUIS RIVERA GARCIA v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 9

learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

39. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

40. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

41. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

42. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

43. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

44. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

45. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that
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emissions from the refinery affected the neighboring residences, the Glencore

Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

46. Hurricane Georges struck St. Croix on September 21, 1998.

47. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

48. Plaintiff's home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.
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49. Specifically, Plaintiff incurred costs of cleaning the red dust from his home

including cleaning out the cistern. Plaintiff was deprived of the use of his real

property and this caused him emotional distress and because they were covered

in Defendants' industrial waste.

50. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiff's cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

51. Plaintiff also inhaled, ingested and/or were physically exposed to numerous toxic

substances that blew over from the alumina refinery.

52. Plaintiff incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

53. Plaintiff had to purchase water as a result of his cistern being contaminated.

54. Plaintiff cleaned the inside and outside of the house himself, which took several

weeks and is entitled to the reasonable value of this cleanup.

55. During this time of cleanup, Plaintiff did not have the reasonable use and

enjoyment of his home and suffered stress and anxiety as a result.

56. All of Plaintiff's personal items, such as his clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges

57. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to
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blow about the island and damage Plaintiff wherever there was a strong wind or

work done on the red dust piles.

58. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiff.

59. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiff's home,

appliances, furnishings and clothes among other items.

60. Defendants have failed to clean and thoro-seal the Plaintiff's cistern required as

a result of the release.

61. Plaintiff was forced to obtain potable water and incur the expense, thereof.

62. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

63. The refinery ceased operations in approximately 2002.

64. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.

65. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control
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system to prevent or minimize future releases from the red mud piles into the

environment.

66. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

67. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

68. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

69. In reality they failed to do so and failed to disclose this to SCRG.

70. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiff's home and being inhaled by Plaintiff.

71. The Alcoa Defendants further concealed from Plaintiff the true extent of the toxic

substances, the toxicity of the substances, and misrepresented to Plaintiff that

there were no dangerous conditions or substances at the refinery to which he

was being exposed.
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72. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

73. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

74. SCRG knew that friable asbestos was being blown into Plaintiff's home and

being inhaled by Plaintiff but failed to disclose or warn.

75. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

76. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiff had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiff until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

77. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiff but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

78. SCRG did nothing to remove that asbestos for some three (3) years.
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79. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiff to inhale asbestos and otherwise be

exposed to asbestos.

80. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 40 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

81. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiff's home at No. 40 Estate Profit and contaminated his cistern

and vegetation.

82. As a result, red dust continued to blow into No. 40 Estate Profit, caused damage

to the personal and real property of Plaintiff, who continued to reside in the

affected area, No. 40 Estate Profit and Plaintiff continued to inhale Defendants'

industrial waste. Plaintiff also suffered from emotional distress and anxiety as a

result of damage to his real property and dwelling and as a result of personal

physical injury by exposure to the released industrial waste, including bauxite.

83. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiff suffered and continues to suffer physical injuries,

medical expenses, damage to his real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

84. To this date, Defendants are continuing to expose Plaintiff to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiff from freely enjoying his property.

D. Related Litigation

85. In 1999, local residents and workers filed a class action ("Henry) against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry Plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

86. In addition to damages for personal injuries and property damages, the Henry

Plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

87. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
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Plant-the projects of Harvey and Clifton Hill and the
estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

88. Plaintiff herein is a former member of the original class in Henry in that, as of

September 21, 1998, he either resided and/or worked and/or owned property

located in one of the six communities described above, and has suffered and

continues to suffer damages and/or injuries as a result of exposure to red dust,

red mud, and other particulates during and after Hurricane Georges.

89. Plaintiff did not opt out of the Henry class.

90. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

91. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

92. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of "[a]l! persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The
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Henry court also appointed the representatives of the former class to represent

the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiff then timely filed his individual claim.

COUNT I: Abnormally Dangerous Condition

93. Plaintiff repeats and re -alleges each allegation of Paragraph 1-92 as if set forth

herein verbatim.

94. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

95. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

96. Residential communities are also located just north of the refinery.

97. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

98. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiff's

neighborhood.

99. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiff's
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health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

100. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiff's person, chattel, and properties. As a result, the Plaintiff suffered

damages as alleged herein.

COUNT II: Public Nuisance

101. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-100 as if set forth

herein verbatim.

102. The actions of Defendants constitute a public nuisance.

103. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

104. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

105. Plaintiff is entitled to damages as a result, thereof.
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COUNT Ill: Private Nuisance/Trespass

106. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. Defendants' actions constitute a private nuisance and/or a trespass.

108. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiff's home

and yard.

109. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiff's body to toxic and/or irritating dusts.

110. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiff's private use and enjoyment of his home and property. As a result,

Plaintiff has been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

111. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-110 as if set forth

herein verbatim.

112. Defendants negligently attempted to abate the nuisance of the bauxite and/or red

mud deposited in Plaintiff's neighborhood, such that Defendants caused

additional damage to Plaintiff's body, real property, and personal property.

113. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating
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dusts to blow about Plaintiff's neighborhood and damage Plaintiff and his

property.

114. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiff and his property and

voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiff's neighborhood.

115. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiff's property, which damaged Plaintiff's home, yard, cistern,

and other property.

116. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiff's property, which damaged Plaintiff's home, yard, cistern, and other

property.

117. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiff's home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiff to the toxic and irritating dusts.

118. As a result, Plaintiff has suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

119. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-118 as if set forth

herein verbatim.
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120. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiff.

121. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other

particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

122. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiff's

neighborhood.

123. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

124. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiff's

neighborhood as well as the red mud and related particulates.

125. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiff's neighborhood.
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126. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiff's

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

127. After Defendants permitted Plaintiff to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'

purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiff.

128. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiff and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiff's neighborhood and cause significant harm to Plaintiff's

mind, body, and property.

129. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiff to suffer from severe emotional distress.

130. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiff, Plaintiff has suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.
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COUNT VI: Negligent Infliction of Emotional Distress

131. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-130 as if set forth

herein verbatim.

132. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiff a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally

hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiff suffered a serious emotional injury.

133. As a result, Plaintiff has been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

134. Plaintiff repeats and re -alleges each allegation of Paragraphs 1-133 as if set forth

herein verbatim.

135. The actions of Defendants constitute negligence that damaged Plaintiff.

136. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

137. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without
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adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

138. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

139. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the

asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and his property.

140. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiff and his property.

141. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

142. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

143. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiff's neighborhood and harm Plaintiff and his property.
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144. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiff and his property.

145. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.

146. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

147. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiff's neighborhood and harm Plaintiff and his property.

148. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiff and

his property.

149. SCRG owned and/or operated the alumina refinery.

150. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.
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151. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiff's neighborhood and harm

Plaintiff and his property.

152. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiff and his property.

153. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.

154. Plaintiff also specifically alleges that he is entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the defendant's act is

beneficial." See id. at cmt. a.

155. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT
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(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

156. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some

cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

157. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

158. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a
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claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp.

2d 93 (D.D.C. 2008), the Plaintiff alleged that gas spilled from a Chevron station

and "Plaintiff further allege that the gasoline subsequently migrated into the

Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by Plaintiff." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these

sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont. 327,

661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

159. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Ca1.2d 265, 288 P.2d 507, the

Plaintiff brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See
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id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

160. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:

"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

161. Here, Plaintiff was covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is

also entitled to recover for personal discomfort, annoyance, nervous distress and

mental anguish because: (1) the Refinery acted with reckless disregard for the
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health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiff suffered other pecuniary

losses, including property damage to his home and the contamination of his

cistern; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiff wasn't physically

injured; and (4) Plaintiff is entitled to recover for his "discomfort and annoyance"

under Restatement § 939 because the Defendants' damaged or ruined their

property, regardless of whether the Plaintiff recovers in nuisance, negligence,

trespass, or any other theory of liability.

162. Plaintiff is also entitled to punitive damages. The Defendants knew that escaping

red mud and bauxite presented health risks to the surrounding neighborhoods,

but consciously and with reckless indifference took no reasonable steps to

protect the surrounding neighborhoods.

163. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 feet. Alcoa's Management Standards and

Guidelines for handling red mud states that: "Dust from the residue can effect

neighbors and vegetation. . .bauxite residue deposits have been assessed as a

major potential environmental liability for the company." The cells were visibly

smaller after the hurricane.

164. Before Hurricane Georges, VICZM conducted a field inspection of the Refinery

and found that the branches of vegetation were stained red and so were the
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white shirt, faces, and arms of the staff, "indicating the presence of [red dust] in

the air." The Title V permitting -application documents admitted that red -mud

piles could be covered or treated with chemicals to prevent wind erosion and to

reduce fugitive emissions-and despite complaints from neighbors about red

dust-the Refinery took no steps to contain emissions.

165. Plant personnel who handled bauxite and bauxite residue were issued safety

equipment that included respirators, dust masks, face shields, and cover gear.

Black admitted that full respirators-not just dust masks-were required in

potential high -dust areas. Despite this, Mr. Black, in his capacity as an

environmental manager for the Refinery, admitted he never took into account the

safety and protections of the surrounding residents in considering how to store

bauxite or the bauxite residue.

166. In another litigation, SCA and Alcoa filed a "Statement of Undisputed Facts" in

Case No. 2004/67. They admitted that, "much of the current bauxite residue

disposal area is uncovered" and should be "stabilized" and presents an

environmental hazard for a number of reasons, included that the containment

area "no longer reflected any containment." They admitted that that the poor

condition and lack of containment was "open and obvious." They also admitted

there were elevated levels of poisons in the ground water including arsenic,

selenium and lead, along with elevated pH levels.
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167. The Refinery had prior knowledge about its dangerous industrial waste escaping.

Mr. Black admitted they knew about complaints from neighbors about red -mud

dusting and drinking -water contamination. Mr. Pedersen admitted he knew

generally about complaints that fugitive emissions were making people in the

surrounding neighborhoods sick. Mr. Black admitted the Refinery used a type of

bauxite that was particularly susceptible to dusting. Internal documents show

that the bauxite -storage facility was inadequately constructed to withstand

storms-portions of the roof had previously blown off in Hurricanes Hugo,

Marilyn, and did so again in Georges. (This caused problems even before

Georges storing both dry and wet bauxite because 25% of the bauxite -storage -

building roof was missing and there's no structural siding.) Internal documents

admitted that the entire structure should have been enclosed to handle

"particularly the dusty bauxites," but Mr. Black isn't aware of any efforts to fully

enclose the building, except for using "plastic curtains."

168. The Refinery's officials knew hurricanes were a problem and Mr. Black was one

of the officials responsible for preparing for them. Despite this, Mr. Black took no

steps to prevent bauxite from being blown around the islands. The Refinery

never took any steps to prevent the red mud from escaping during a hurricane.

Documents show Black falsely justified the Refinery's failure to prepare the shed

to DPNR by claiming the bauxite -storage building was "built to withstand

hurricanes." In fact the bauxite was stored in an open A -frame and with only
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plastic curtains on it. Mr. Pedersen, the official in charge of the whole Refinery,

wasn't aware of any extra precautions taken to protect neighbors in the area in

the event of a hurricane. Mr. Black admitted the Refinery failed to take any steps

to secure the red mud and bauxite.

169. Refinery employees witnessed the bauxite leaving the storage shed during the

storm through a hole in the roof. The facility was cited by DEP because "a

substance described as red mud contaminated numerous properties including

cisterns during the hurricane." The Refinery's investigation revealed homes with

"what looked like bauxite on the walls." The Refinery recklessly failed to test or

measure to determine the amount of bauxite and red mud that escaped the

Refinery during the hurricane.

170. DEP found that the Refinery failed to take any precautionary measures to

prevent bauxite from escaping. This prompted the Refinery to buy approximately

$50,000 worth of tarps to cover the bauxite in the event of another storm, but it

didn't take any steps to secure the red mud. The Refinery covered the bauxite

with tarp the next time a hurricane threatened.

171. In prior lawsuits, SCRG learned in or about 2006 that its property contained

friable asbestos as well as red mud, bauxite and other toxic waste.

172. Despite this knowledge, SCRG took no measures to remove or contained those

hazardous chemicals.



LUIS RIVERA GARCIA v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 35

173. SCRG knew that those substances repeatedly blew into Plaintiff's home but

failed to warn Plaintiff or attempt to contain the substances.

174. The actions of Defendants were and are so callous and done with such extreme

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix

so as to entitle Plaintiff to an award of punitive damages.

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory

and punitive, and interest and litigation costs and such other relief this Court finds fair

and just.

DATED:

RESPECTFULLY SUBMITTED,
LEE J. ROHN & ASSOCIATES, LLC
Attorneys foo laintiff

Lee J. R Esq.
VI Bar No. 52
1101 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
Telephone: (340) 778-8855
Fax: (340) 773-2954

BY:
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VERIFICATION

I, LUIS RIVERA GARCIA, being fully sworn, state that I have read the

allegations contained in the foregoing VERIFIED COMPLAINT and know that the facts

relating to my personal situation, including my personal and property damages are true

and correct to the best of my knowledge and belief. I have given Lee J. Rohn and

Associates, LLC authority to file this lawsuit on my behalf.

LUIS RIVERA GARCIA

SUBSCRIBED AND SWORN TO

Before me this day of , 2017.

NOTARY PUBLIC



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

EMILIA JONES and JOHANNA EUFRACIA,

Plaintiffs,

v.

ST. CROIX ALUMINA LLC, GLENCORE
INTERNATIONAL AG, ALCOA, GLENCORE, LTD.
f/k/a CLARENDON, LTD., CENTURY ALUMINUM
COMPANY, and ST. CROIX RENAISSANCE
GROUP, LLLP,

Defendants.

CIVIL NO:

Red Dust Docket

ACTION FOR DAMAGES

JURY TRIAL DEMANDED

VERIFIED COMPLAINT

Plaintiffs EMILIA JONES and JOHANNA EUFRACIA, by and through their

undersigned counsel, file their Verified Complaint and respectfully represent to the

Court as follows:

1. This Court has jurisdiction pursuant to 4 V.I.0 § 76, et seq.

2. Plaintiff EMILIA JONES is a resident of St. Croix, United States Virgin Islands.

3. Plaintiff JOHANNA EUFRACIA, is a resident of St. Croix, United States Virgin

Islands.

4. Plaintiff EMILIA JONES is the mother of Plaintiff JOHANNA EUFRACIA.

5. Plaintiff EMILIA JONES was born February 12, 1959.

6. Plaintiff JOHANNA EUFRACIA was born September 17, 1987.

7. At the time of Hurricane Georges on or about September 20, 1998, all Plaintiffs

physically resided in the same house at No. 49 Estate Profit, St. Croix, United

States Virgin Islands and continuously thereafter until 2005.
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8. Plaintiff EMILIA JONES relocated to No. 93 Estate Profit in 2005 where she

resides to date.

9. Each individual Plaintiff was a member of the Henry' class until it was de-

certified. As of September 21, 1998, each individual Plaintiff resided in property,

specifically No. 49 Estate Profit, which is located in one of the following six

communities adjacent to and downwind from the St. Croix Alumina Refinery

Plant: the Projects of Harvey, Clifton Hill and the estates of Barren Spot, Profit,

Clifton Hill and La Reine, and suffered damages or injuries as a result of

exposure during and after Hurricane Georges to red dust and red mud blown

during Hurricane George. None of the individual Plaintiffs opted out of the class.

10. On information and belief, Defendant St. Croix Alumina, LLC, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

11. On information and belief, Defendant Alcoa is a Pennsylvania corporation with its

principal place of business in New York.

12. On information and belief, Defendant Glencore, LTD, is a limited liability

company, and is deemed to be a citizen of each state in which one of its

members is a citizen.

13. On information and belief, Defendant Glencore International, AG, is an Anglo-

Swiss multinational commodity trading and mining company headquartered in

1 Henry v. St. Croix Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands.
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Baar, Switzerland, with its registered office in Saint Helier, Jersey. Plaintiffs do

not know its exact form of organization.

14. On information and belief, Defendant St. Croix Renaissance Group, LLLP is a

limited liability limited partnership, with its principle place of business in St. Croix.

On information and belief, Defendant St. Croix Renaissance Group, LLLP is

deemed to be a citizen of Florida, Massachusetts, Puerto Rico and the U.S.

Virgin Islands, because of the citizenship of its partners.

15. For about thirty years, an alumina refinery located near thousands of homes on

the south shore of the island of St. Croix was owned and/or operated by a

number of entities. The facility refined a red ore called bauxite into alumina,

creating enormous mounds of the by-product, bauxite residue, red mud, or red

dust.

16. Defendant Glencore, Ltd., f/k/a as Clarendon, Ltd., is a Swiss company that

wholly owned and controlled Virgin Islands Alumina Company ("VIALCO"), and

VIALCO acquired the alumina refinery on St. Croix in 1989. VIALCO is not a

party to this lawsuit

17. Glencore, Ltd. is wholly owned by Defendant Glencore International AG

("Glencore International"), a Swiss company.

18. Glencore, Ltd. f/k/a Clarendon Ltd., actively participated in planning meetings

and data collection for the startup of the alumina refinery and in VIALCO's

operation of the alumina refinery. Glencore had to approve VIALCO's most basic

decisions, including but not limited to, salaries and benefits of its employees, and
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improvements at the facility. Glencore funded all refinery activities and regularly

inspected the facility.

19. The height of the red mud piles increased while Glencore and VIALCO operated

the refinery.

20. In April 1995, VIALCO's stock was transferred to Defendant Century Aluminum

Company ("Century Aluminum") Century Chartering Company, a wholly owned

subsidiary of Glencore International. Century Chartering Company changed its

name to Century Aluminum Company ("Century Aluminum") in July 1995 and

remained a wholly owned subsidiary of Glencore International through

April 1996. Defendant Century Aluminum is a Delaware corporation with its

principal place of business in California.

21. Substantially all of VIALCO's assets, including the alumina refinery, were sold by

Defendant Century Aluminum to Defendant St. Croix Alumina, L.L.C. ("SCA"), a

subsidiary of Defendant Alcoa, Inc. (Alcoa"), on July 24, 1995. In the Acquisition

Agreement for the sale of the refinery, Defendant Glencore International was

identified as VIALCO's ultimate parent and Alcoa was identified as the ultimate

parent of SCA.

22. As a condition of the sale, Glencore International, retained liability for up to $18

million for claims made by July 24, 2001 arising from specified environmental

conditions, including without limitation, claims related to substances migrating

from the refinery, and the parties agreed to cooperate with regard to the
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investigation and remediation of environmental conditions covered by the

Acquisition Agreement.

23. Subsequently, both Glencore Ltd and Century Aluminum acted to satisfy the

indemnification obligations of Glencore International pursuant to the Acquisition

Agreement for the sale of the VIALCO facility to SCA. Glencore International,

Glencore Ltd. and Century Aluminum are hereinafter collectively "the Glencore

Defendants."

24. Century Aluminum "accrued the expense of settlement in 1996" of a 1995 case

against VIALCO for, inter alia, nuisance from "pollutants, toxins, dusts . . . and

particulates" discharged from the refinery property.

25. As another condition of the 1995 sale, Alcoa agreed to purchase bauxite from

Glencore, Ltd. for the St. Croix facility at least through 1998. Concurrent with the

sale, various Alcoa entities entered into three separate alumina supply contracts

with Glencore, Ltd.

26. As a term of the 2002 sale of the refinery to SCRG, and as further established by

a subsequent amendment of the PSA, Defendants ALCOA and SCA retained

liability arising out of any alleged failure to secure materials at the refinery,

including but not limited to bauxite, "red dust" and "red mud" and a right of access

to remediate the red mud piles.

27. Defendant St. Croix Alumina, LLC ("SCA") is a limited liability corporation which

is registered in Delaware and is deemed to be a citizen of Delaware,

Pennsylvania, Virginia, and Australia. SCA operated the alumina refinery
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from 1998 to 2001. At all relevant times, SCA was a wholly -owned subsidiary of

Defendant ALCOA, Inc. and was an "Alcoa -controlled entity."

28. Defendant ALCOA, Inc., ("Alcoa") formerly Alumina Company of America, is a

Pennsylvania corporation with its principal place of business in New York, and at

all relevant times ALCOA was the parent company of St. Croix Alumina and

made environmental decisions concerning the refinery as well as economic and

budgetary decisions. Alcoa and SCA are hereinafter collectively "the Alcoa

Defendants."

29. In or about 2002, the Alcoa Defendants entered into a Purchase and Sale

Agreement ("PSA") for the refinery with Brownfields Recovery Corporation

("BRC") and Energy Answers of Puerto Rico ("EAPR") and BRC and EAPR

immediately transferred their interests in the refinery to St. Croix Renaissance

Group ("SCRG").

30. SCRG has owned and/or operated the refinery from 2002 to the present.

FACTUAL BACKGROUND

A. The St. Croix Alumina Refinery

31. Alumina is extracted from a naturally -occurring ore called bauxite. Bauxite is red

in color. Defendants' own Material Safety Data Sheet ("MSDS") for bauxite

warns that it can cause irritation of the eyes, skin and upper respiratory tract.

32. The byproduct of the alumina refining process used at the St. Croix refinery is a

red substance called bauxite residue, or "red mud" or "red dust," which is
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indistinguishable in color and texture from bauxite. The MSDS for red mud

states that it can cause "severe irritation and burns [of eyes], especially when

wet," "can cause severe irritation [of skin], especially when wet," and "can cause

irritation of the upper respiratory tract." It also advises against skin and eye

exposure to red mud. Both red mud and bauxite damage real and personal

property and can stain it.

33. From the beginning of the alumina refinery's operations, the red mud was stored

with coal dust and other particulates outdoors in open piles that at times were as

high as approximately 120 feet and covered up to 190 acres of land. For years,

the uncovered piles often emitted fugitive dust when winds blew across the

refinery and on the frequent occasions when bulldozers ran over them.

34. In addition, the refinery contained asbestos and other particulates in various

conditions that were never removed from the premises, in violation of law.

35. The bauxite was stored in a steel A -frame structure with plastic sheets hung

down the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit

St. Croix and damaged the roof of the bauxite storage shed, which allowed the

dusty bauxite to be blown out of the shed.

36. The Glencore Defendants failed to correctly control the storage and containment

of the bauxite while they owned and operated the alumina refinery. The

Glencore Defendants also failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates prior to the

sale of the refinery to the Alcoa Defendants. Instead Glencore left the red dust,
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coal dust, and other particulates in open uncovered piles on the property and

failed to remove or properly contain the friable, unencapsulated and/or

uncovered asbestos that was there.

37. Defendants ALCOA and St. Croix Alumina continued to fail to correctly control

the storage and containment of the bauxite, red mud, coal dust, and other

particulates.

38. In 1995, Defendants ALCOA and St. Croix Alumina estimated the cost of

asbestos removal to be "in the range of $20 million" and continued to fail to

correctly control the storage and containment of friable, unencapsulated and/or

uncovered asbestos.

39. Defendants ALCOA and St. Croix Alumina added red dust, coal dust and other

particulates to the materials left behind by the Glencore Defendants and

continued to stack and store them in huge uncovered piles.

40. The Alcoa Defendants failed to properly store, contain and/or remove the

asbestos, red dust and/or red mud, coal dust, and other particulates, prior to the

sale of the refinery to SCRG. Instead, the Alcoa Defendants left the red dust,

coal dust, and other particulates, in uncovered piles on the property. In 1995,

Alcoa estimated the future costs to close the red dust disposal areas at $3.7 to

$15 million and the total projected cost to clean up major environmental issues

on shut down at $30 to $45 million.

41. At all relevant times, Defendants knew about the risk of dust emissions from the

alumina refinery. In 1977, the owners and operators of the alumina refinery
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learned about the need to control drainage, erosion, and dust problems from the

red mud piles and ways in which to prevent such emissions.

42. In 1987, an Alcoa research scientist wrote about the potential for emissions from

the red mud piles and recommended methods for controlling releases.

43. A 1989 report from Ormet Corporation to Glencore identified a potential air

pollution problem posed by bauxite residue and the concern about the ability of

the bauxite shed to withstand storm conditions.

44. In 1991, SCA knew that residents living downwind from the alumina refinery had

complained about fugitive dusts from the refinery.

45. For years before Georges, the uncovered red mud piles often emitted fugitive

dust when winds blew across the alumina refinery or on the frequent occasions

when SCA ran bulldozers over them.

46. In 1994, a DPNR field inspection found evidence of dust emissions from the red

mud piles. There had also been numerous reports of water causing the erosion

of red mud during storms.

47. In June of 2000, SCA itself acknowledged that a major community concern is

fugitive emissions from red mud dusting in weather conditions less severe than

hurricanes.

B. Hurricane Georges

48. Despite their admitted knowledge that St. Croix was a hurricane -prone area, that

the red -mud piles and the bauxite shed could emit fugitive dusts, and that

emissions from the refinery affected the neighboring residences, the Glencore
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Defendants and the Alcoa Defendants recklessly failed to properly prepare for

Hurricane Georges including, but not limited to, failing to secure the bauxite, red

dust, coal dust and other particulates or remove and/or secure asbestos.

49. Hurricane Georges struck St. Croix on September 21, 1998.

50. Because Defendants did not properly store and/or safeguard the bauxite, red

mud, coal dust, and other particulates, the winds of Hurricane Georges blew

huge quantities of red dust consisting of both red mud and bauxite and/other

particulates into the neighboring residences. Refinery workers employed by the

Alcoa Defendants reported seeing the winds shift and blow huge amounts of

bauxite out of holes in the roof of the storage shed towards the nearby

neighborhoods, and area residents saw red dust swirling about their properties

during the storm. Later, Defendants also admitted that the hurricane carried

bauxite and red mud from the piles to the adjacent neighborhoods. Witnesses

could see the red -mud piles were visibly smaller after the hurricane. On

information and belief, Defendants hired a third party to measure the red mud

piles after Hurricane Georges but Defendants have concealed this evidence.

51. Plaintiffs' home, yard, and personal property were coated in the red dust

consisting of both red mud and bauxite and other particulates from the alumina

refinery and was damaged and/or destroyed.

52. Specifically, Plaintiffs incurred costs of cleaning the red dust from their home

including cleaning out the cistern.
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53. Plaintiffs were deprived of the use of their real property and this caused them

emotional distress and because they were covered in Defendants' industrial

waste.

54. The red dust consisting of red mud and bauxite and other particulates blew into

Plaintiffs' cistern, the primary source of potable water for many residents of

St. Croix, and turned the water red.

55. Plaintiffs also inhaled, ingested and/or were physically exposed to numerous

toxic substances that blew over from the alumina refinery.

56. Specifically, Plaintiff EMILIA JONES suffered from irritated skin and Plaintiff

JOHANNA EUFRACIA suffered from skin irritation and allergies.

57. Plaintiffs incurred the costs of having to clean the inside and outside of the house

which was covered in red dust.

58. Plaintiffs had to purchase water as a result of their cistern being contaminated.

59. Plaintiffs cleaned the inside and outside of the house themselves, as a family,

which took several weeks and are entitled to the reasonable value of this

cleanup.

60. During this time of cleanup, all Plaintiffs did not have the reasonable use and

enjoyment of their family home and suffered stress and anxiety as a result.

61. All of Plaintiffs personal items, such as their clothes, furniture, curtains, etc.

became stained or damaged by red dust.

C. After Hurricane Georges
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62. After Hurricane Georges, Defendants continued to improperly store the bauxite,

red dust, and other particulates and allowed those substances to continue to

blow about the island and damage Plaintiffs wherever there was a strong wind or

work done on the red dust piles.

63. Defendants also delayed cleaning up the bauxite, red dust, and other particulates

and allowed those substances to continue to blow about the island and damage

Plaintiffs.

64. When Defendants ALCOA and St. Croix Alumina finally began to attempt to

clean up the substances from the neighborhoods, they did so in a negligent

matter which resulted in incomplete clean up, damage to Plaintiffs' home,

appliances, furnishings and clothes among other items.

65. Defendants have failed to clean and thoro-seal the Plaintiffs cisterns required as

a result of the release.

66. Plaintiffs were forced to obtain potable water and incur the expense, thereof.

67. Alcoa and SCA retained responsibility for red mud or bauxite releases during

Hurricane Georges and were required to continue post -closing remediation of

certain areas of the alumina refinery premises to the satisfaction of the DPNR.

68. The refinery ceased operations in approximately 2002.

69. Upon information, in 2001 the Alcoa Defendants sought indemnification from the

Glencore Defendants, pursuant to the Acquisition Agreement between Alcoa and

Glencore, for the investigation and cleanup of the refinery prior to closure.
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70. In January 2003, SCA entered into a consent order with DPNR to remediate

releases from the red mud piles that occurred in 2002 and to construct a control

system to prevent or minimize future releases from the red mud piles into the

environment.

71. Defendant SCRG has also granted "DPNR, SCA and VIALCO and the

contractors, subcontractors, and other agents of DPNR, SCA and/or VIALCO

access to the Alumina Facility reasonably necessary to effectuate any and all

remediation of the red mud piles and red mud releases, which may be (a)

ordered by a court, (b) ordered and/or approved by DPNR, or (c) agreed to by

DPNR and SCA and/or VIALCO."

72. Upon information Defendant ALCOA failed to properly disclose to SCRG all

hazardous substances and particulates at the refinery and concealed the same

and, further, went in after the sale and destabilized the red mud piles.

73. In addition, ALCOA represented that it was abating all asbestos at the refinery at

the time of the sale to SCRG.

74. In reality, they failed to do so and failed to disclose this to SCRG.

75. At the time it failed to do so, it knew there was friable asbestos throughout the

plant blowing into the Plaintiffs' homes and being inhaled by Plaintiffs.

76. The Alcoa Defendants further concealed from Plaintiffs the true extent of the

toxic substances, the toxicity of the substances, and misrepresented to Plaintiffs

that there were no dangerous conditions or substances at the refinery to which

they were being exposed.
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77. SCRG discovered that ALCOA had not abated the asbestos on or about 2006

when it was informed by DPNR.

78. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it

there for years.

79. SCRG knew that friable asbestos was being blown into Plaintiffs' home and

being inhaled by Plaintiffs but failed to disclose or warn.

80. During its operation and/or ownership of the alumina refinery, SCRG has failed to

remove the asbestos from the refinery.

81. Upon information the asbestos has been friable and in an extremely dangerous

condition for at least 10 years but Plaintiffs had no way of knowing or discovering

that. In particular, Defendants concealed the existence of the friable asbestos

from Plaintiffs until 2010, when DPNR produced documents, indicating the

presence of asbestos in discovery in the Bennington v. SCRG matter indicating

that unencapsulated asbestos fibers were permitted to hang and blow about

freely.

82. Upon information SCRG hid the fact that it had friable asbestos not only from the

Plaintiffs but also from Department of Natural Resources (DPNR) and

Environmental Protection Agency (EPA) and in fact, made false reports

concerning the same.

83. SCRG did nothing to remove that asbestos for some three (3) years.
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84. As a result deadly asbestos blew about the neighborhoods near the refinery for

at least ten (10) years causing Plaintiffs to inhale asbestos and otherwise be

exposed to asbestos.

85. The red dust has continued to be allowed to lay accumulated in enormous piles

on the SCRG property and to blow into No. 93 Estate Profit to this date any time

there is a strong wind or the red dust piles are worked on.

86. In or about 2014, SCRG began efforts to finally contain the red dust piles but did

so in a negligent and improper manner to include, but not limited to, failing to

properly maintain the moisture of the dust such that it virtually on a daily basis

blew into Plaintiffs' home at No. 93 Estate Profit and contaminated their cistern

and vegetation.

87. As a result, red dust continued to blow into No. 93 Estate Profit, caused damage

to the personal and real property of Plaintiffs, who continued to reside in the

affected area, No. 93 Estate Profit and those Plaintiffs continued to inhale

Defendants' industrial waste. Plaintiffs also suffered from emotional distress and

anxiety as a result of damage to their real property and dwelling and as a result

of personal physical injury by exposure to the released industrial waste, including

bauxite.

88. As a result of Defendants' conduct before, during and after Hurricane Georges,

and continuing to date, Plaintiffs suffered and continue to suffer physical injuries,

medical expenses, damage to their real property and personal possessions,

mental anguish, pain and suffering and loss of enjoyment of life a propensity for
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additional medical illness, a reasonable fear of contracting illness in the future all

of which are expected to continue into the foreseeable future.

89. To this date, Defendants are continuing to expose Plaintiffs to red dust, bauxite,

asbestos and other particulates and toxic substances. Defendants' conduct is

also continuing to prevent Plaintiffs from freely enjoying their property.

D. Related Litigation

90. In 1999, local residents and workers filed a class action ("Henry') against all the

Defendants in this case except SCRG in a case styled Henry v. St. Croix

Alumina, LLC, Civ. No. 1999-0036, in the District Court of the Virgin Islands. The

Henry plaintiffs sought compensatory and punitive damages for personal injuries

and property damage sustained from exposure to toxic materials from the

refinery, including bauxite, red mud, and other particulates, during and after

Hurricane Georges.

91. In addition to damages for personal injuries and property damages, the Henry

plaintiffs also sought an injunction requiring the defendants to (a) stop all

activities that allow the release of pollutants, (b) remove the piles of red dust,

coal dust, and other particulates from the island, and (c) refrain from allowing

said substances from reaccumulating on the island.

92. The initial class in Henry was defined as

[a]II individuals who, as of September 21, 1998 [the date of
Hurricane Georges], resided, worked, and/or owned
property located in the following six communities adjacent
to and downwind from the St. Croix Alumina Refinery
Plant-the projects of Harvey and Clifton Hill and the



JONES, EMIL/A, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 17

estates of Barren Spot, Profit, Clifton Hill and La Reine-
who, due to Defendants' conduct with regard to the
containment and storage of red dust containing bauxite
and red mud, suffered damages and/or injuries as a result
of exposure during and after Hurricane Georges to red dust
and red mud blown during Hurricane Georges.

93. Plaintiffs herein are former members of the original class in Henry in that, as of

September 21, 1998, they either resided and/or worked and/or owned property

located in one of the six communities described above, and they have suffered

and continue to suffer damages and/or injuries as a result of exposure to red

dust, red mud, and other particulates during and after Hurricane Georges.

94. Plaintiffs did not opt out of the Henry class.

95. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract,

and negligence arising out of the sale of the St. Croix Alumina Refinery.

96. In 2006, the Henry court ruled that the class would only remain certified for the

liability stage of trial, and then the class would be decertified for the damages

stage.

97. About two years later, on June 3, 2008, the Henry court decertified the original

class and certified a new class of lap persons who currently reside, work,

and/or own property in the projects of Harvey and Clifton Hill and the estates of

Barren Spot, Profit, Clifton Hill, and La Refine...." Also, the Henry court ruled

that the new class was certified "only insofar as they seek cleanup, abatement or

removal of the substances currently present on the refinery property." The

Henry court also appointed the representatives of the former class to represent
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the new class. The Court ruled that it would not hear individual damage claims

on a class basis. Plaintiffs then timely filed their individual claims.

COUNT I: Abnormally Dangerous Condition

98. Plaintiffs repeat and re -allege each allegation of Paragraph 1-97 as if set forth

herein verbatim.

99. The action of each Defendant constitutes maintaining an abnormally dangerous

condition.

100. The St. Croix Alumina refinery is located in a known hurricane zone at the head

of the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea.

The natural resources of the Virgin Islands are particularly sensitive and

precious.

101. Residential communities are also located just north of the refinery.

102. Defendants' use, storage, disposal and failure to remediate the bauxite, red dust

and/or red mud, asbestos, coal dust, and other particulates at the refinery was

solely for Defendants' own business purposes.

103. Defendants knew and understood that there was a high risk that strong winds

could blow bauxite, red mud, asbestos and other particulates into Plaintiffs'

neighborhood.

104. Defendants' storage, disposal, and failure to remediate the bauxite, red mud,

asbestos, and other particulates presented a high risk of great harm to Plaintiffs'

health, chattel, and properties. Bauxite and red mud can irritate the skin,

respiratory tract, and eyes and can permanently stain, clog, and otherwise



JONES, EMILIA, et. al. v. St. Croix Alumina LLC, et al., Civil No.
VERIFIED COMPLAINT
Page 19

damage property and objects. Friable asbestos is also a known carcinogen that

can cause a variety of respiratory illnesses.

105. Defendants' use, storage, disposal and failure to remediate bauxite, red mud,

asbestos and other particulates at the alumina refinery caused serious harm to

Plaintiffs' persons, chattel, and properties. As a result, the Plaintiffs suffered

damages as alleged herein.

COUNT II: Public Nuisance

106. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-105 as if set forth

herein verbatim.

107. The actions of Defendants constitute a public nuisance.

108. Specifically, the ongoing release of harmful dusts, including bauxite, red mud,

coal dust, asbestos, and other particulates, from the alumina refinery

unreasonably threatens and interferes with the public rights to safety, health,

peace, comfort, and the enjoyment of private land and public natural resources.

109. The actions of Defendants violated the statutes of the Virgin Islands (including,

but not limited to, 12 V.I.R. & R. § 204-20(d) & (e), § 204-25(a)(2) & (3), § 204-

25(c), and § 204-27(a)) and constitutes nuisance per se.

110. Plaintiffs are entitled to damages as a result, thereof.

COUNT Ill: Private Nuisance/Trespass

111. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-110 as if set forth

herein verbatim.
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112. Defendants' actions constitute a private nuisance and/or a trespass.

113. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has stained, clogged, and otherwise damaged Plaintiffs' home

and yard.

114. Defendants' release of massive quantities of bauxite, red mud, asbestos, and

other particulates has exposed Plaintiffs' bodies to toxic and/or irritating dusts.

115. By so doing, Defendants have wrongfully and unreasonably interfered with

Plaintiffs' private use and enjoyment of their home and property. As a result,

Plaintiffs have been damaged as alleged, herein.

COUNT IV: Negligence as to Defendants Alcoa, SCA and SCRG only

116. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-115 as if set forth

herein verbatim.

117. Defendants' negligently attempted to abate the nuisance of the bauxite and/or

red mud deposited in Plaintiffs' neighborhood, such that Defendants caused

additional damage to Plaintiffs' bodies, real property, and personal property.

118. For some time after Hurricane Georges hit St. Croix, SCA and Alcoa failed to

clean up the bauxite, red mud, and other particulates from both the alumina

refinery and the nearby neighborhoods. This failure allowed toxic and irritating

dusts to blow about Plaintiffs' neighborhood and damage Plaintiffs and their

property.
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119. Eventually, SCA and Alcoa admitted they were responsible for the bauxite, red

mud and other particulates that had inundated the Plaintiffs and their property

and voluntarily undertook the effort to clean up the bauxite, red mud, and other

particulates from Plaintiffs' neighborhood.

120. Defendants SCA and Alcoa negligently and improperly used high-pressure water

sprayers on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern,

and other property.

121. Defendants SCA and Alcoa improperly and/or inadequately used cleaning agents

on Plaintiffs' property, which damaged Plaintiffs' home, yard, cistern, and other

property.

122. Defendants SCA and Alcoa failed to thoroughly remove all the deposits of

bauxite and/or red mud or other particulates from Plaintiffs' home, yard, cistern,

and other property, which caused further damage to such property and further

exposed Plaintiffs to the toxic and irritating dusts.

123. As a result, Plaintiffs have suffered damages as alleged, herein.

COUNT V: Intentional Infliction of Emotional Distress

124. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-123 as if set forth

herein verbatim.

125. The actions of Defendants constitute the intentional infliction of emotional

distress on Plaintiffs.

126. For many years before Hurricane Georges hit St. Croix, Defendants knew and

understood that exposure to bauxite and red mud asbestos and other
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particulates presented serious risks to the health and property of thousands of St.

Croix residents. Defendants also understood that the emissions posed serious

threats to the local environment and natural resources.

127. Long before Hurricane Georges, Defendants knew that wind, rain and/or

flooding, and other physical disturbances could release bauxite, red mud

asbestos and other particulates from the alumina refinery into Plaintiffs'

neighborhood.

128. For decades, Defendants have understood that St. Croix is a hurricane -prone

area and that local residents rely on cisterns as their primary source of drinking

water.

129. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos

was present at the refinery and could be blown by winds into Plaintiffs'

neighborhood as well as the red mud and related particulates.

130. Despite this knowledge, Defendants' knowingly and intentionally failed to take

precautions to prevent bauxite, red mud, asbestos and other particulates from

blowing into Plaintiffs' neighborhood.

131. Furthermore, after Hurricane Georges, Defendants SCA and Alcoa delayed the

clean-up and failed to properly remove the bauxite and red mud from Plaintiffs'

cistern and property, even though they knew that hurricane victims had limited

access to clean drinking water.

132. After Defendants permitted Plaintiffs to be exposed to bauxite, red mud, asbestos

and other particulates emissions from the alumina refinery, Defendants'
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purposefully concealed and/or misrepresented the health risks associated with

exposure to the emissions from Plaintiffs.

133. Years after learning that emissions from the alumina refinery presented high risk

of serious injury to Plaintiffs and the natural resources of the Virgin Islands,

Defendants continue to allow bauxite, red mud, asbestos and other particulates

to blow into Plaintiffs' neighborhood and cause significant harm to Plaintiffs'

minds, bodies, and property.

134. Defendants (1) acted intentionally or recklessly; (2) engaged in extreme and

outrageous conduct that exceeds all bounds of decency such that it is regarded

as atrocious and utterly intolerable in a civilized society; and (3) caused the

Plaintiffs to suffer from severe emotional distress.

135. As a result of Defendants' outrageous and callous disregard for the health,

safety, well-being and property of Plaintiffs, Plaintiffs have suffered damages as

alleged herein, including severe emotional distress and physical ailments

resulting from such distress.

COUNT VI: Negligent Infliction of Emotional Distress

136. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-135 as if set forth

herein verbatim.

137. In the alternative to intentional infliction of emotional distress, the actions of

Defendants constitute the negligent infliction of emotional distress. Defendant

owed the Plaintiffs a duty of care to ensure that the plaintiff did not suffer from

serious emotional distress, which duty arose by operating an abnormally
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hazardous condition, through the common law, and through statutory and

regulatory obligations to prevent hazardous material from escaping from its

facility; (2) Defendants breached its duty; and (3) as a direct and proximate result

of the Defendants' breach, Plaintiffs suffered a serious emotional injury.

138. As a result, Plaintiffs have been damaged as alleged, herein.

COUNT VII: Negligence as to All Defendants

139. Plaintiffs repeat and re -allege each allegation of Paragraphs 1-138 as if set forth

herein verbatim.

140. The actions of Defendants constitute negligence that damaged Plaintiffs.

141. Before Hurricane Georges, Defendant Glencore owned and operated the

alumina refinery.

142. Glencore failed to secure and/or properly store or maintain bauxite and/or red

mud and/or asbestos and other particulates. Glencore also continued to supply

bauxite to the successive owners and/or operators of the refinery without

adequately warning and/or ensuring that those successors properly stored and/or

maintained the bauxite and/or red mud and or removed the asbestos and other

particulates.

143. Glencore's conduct fell below the standard of care of a reasonable property

owner and/or operator in similar circumstances.

144. Glencore knew and/or should have known that its failure to secure the bauxite

and red mud and related particulates at the alumina refinery and remove the
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asbestos would allow these dangerous and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their properties.

145. Glencore's failure to secure the bauxite and red mud, asbestos and related

particulates at the alumina refinery caused the toxic and irritating dusts to blow

into nearby neighborhoods and damage Plaintiffs and their properties.

146. Before and after Hurricane Georges, Alcoa and SCA owned and/or operated the

alumina refinery and failed to adequately secure the bauxite and red mud and

related particulates on the premises or to remove the asbestos.

147. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

148. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and remove

the asbestos would allow these toxic and irritating materials to blow freely into

Plaintiffs' neighborhoods and harm Plaintiffs' and their property.

149. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and failure to remove the asbestos caused

the toxic and irritating dusts to blow into nearby neighborhoods and damage

Plaintiffs and their property.

150. Before and after Hurricane Georges, Alcoa and SCA failed to adequately secure

the bauxite and red mud and related particulates at the alumina refinery and

failed to remove asbestos.
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151. Alcoa and SCA's conduct fell below the standard of care of a reasonable

property owner and/or operator in similar circumstances.

152. Alcoa and SCA knew and/or should have known that its failure to secure the

bauxite and red mud and related particulates at the alumina refinery and to

remove the asbestos would allow these toxic and irritating materials to blow

freely into Plaintiffs' neighborhood and harm Plaintiffs' and their property.

153. Alcoa and SCA's failure to secure the bauxite and red mud and related

particulates at the alumina refinery and remove the asbestos caused the toxic

and irritating dusts to blow into nearby neighborhoods and damage Plaintiffs and

their properties.

154. SCRG owned and/or operated the alumina refinery.

155. SCRG failed to properly store and/or secure bauxite, red mud, related

particulates and asbestos on the premises.

156. SCRG knew and/or should have known that its failure to secure these dangerous

materials would allow them to blow freely into Plaintiffs' neighborhood and harm

Plaintiffs and their property.

157. SCRG's failure to properly secure, store and/or maintain the bauxite, red mud,

related particulates and asbestos at the alumina refinery allowed these materials

to blow into the nearby areas and harm Plaintiffs and their property.

158. Defendants' negligence caused both physical personal injury and real and

personal property damage that also resulted in emotional distress and anxiety.
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159. Plaintiffs also specifically allege that they are entitled to recover under Banks and

the Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional

distress, without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF

TORTS § 905 (1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87,

90 (3d Cir. 1980). "Bodily harm is any impairment of the physical condition of the

body, including illness or physical pain. It frequently causes the harms described

in Comments c to e. It is not essential to a cause of action that pecuniary loss

result. Furthermore, damages can be awarded although there is no impairment

of a bodily function and, in some situations, even though the Defendant's act is

beneficial." See id. at cmt. a.

160. The general rule is that if an actor's negligent conduct causes bodily harm, he is

also liable for the emotional disturbance resulting from the bodily harm, as further

bodily harm resulting from the emotional disturbance. See RESTATEMENT

(SECOND) OF TORTS § 456 (1965). The rule is "not limited to emotional

disturbance resulting from the bodily harm itself, but also includes such

disturbance resulting from the conduct of the actor." See id. cmt. e.

161. Under Restatement § 905, comment b, as an element of damages for a tort, a

plaintiff can also recover for anxiety-independent of physical injury-if this is the

expectable result of the defendant's tortious act or if the defendant intended that

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the

extent of liability for this sort of emotional distress is increased if the actor's

conduct is reckless rather than merely negligent. See Illustration 8. In some
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cases fear and anxiety alone are a sufficient basis for the action, as when the

defendant has assaulted the plaintiff or trespassed on her property. See

Illustrations 7 and 9. See, e.g., Moolenaar, 616 F.2d at 90.

162. Moreover, Restatement § 939 expressly authorizes recovery for "discomfort and

annoyance" for actions in which that person's property has been injured but not

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS

§ 939 (1979). "Discomfort and annoyance to an occupant of the land and to the

members of the household are distinct grounds of compensation for which in

ordinary cases the person in possession is allowed to recover in addition to the

harm to his proprietary interests." See id. cmt. on subsection 1.

163. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded

that claims for nuisance and property damage are also sufficient to support a

claim for mental -anguish -personal -injury damages, even in the absence of

physical injury when they result in pecuniary loss or when the tortfeasor engages

in reckless conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F.

Supp. 2d 93 (D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron

station and "Plaintiffs further allege that the gasoline subsequently migrated into

the Riggs Park neighborhood, contaminating the air, soil, and groundwater of the

properties currently or formerly owned or occupied by plaintiffs." See id. at 96.

Chevron moved for summary judgment on claims for recovery of "emotional

distress" because there was no proof of physical injury or physical

endangerment. See id. The court, relying on §§ 905 and 939, determined these
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sections allowed, under the facts of the case, for the recovery of mental anguish

in the absence of bodily injury, under plaintiff's theories of trespass, nuisance,

and negligence. See id.; see also French v. Ralph E. Moore, Inc., 203 Mont.

327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages for mental anguish

recoverable for trespass, nuisance, and negligence claims arising out of gasoline

discharge from USTs).

164. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the

plaintiffs brought an action for nuisance and trespass for damages sustained as

the result of dust pollution emanating from the defendant's ginning mill. See id.

The court upheld the right to seek damages for injury to real property as well as

for personal discomfort, annoyance, nervous distress and mental anguish. See

id. The court expressly recognized that such damages would, or at least could,

be proximately caused by a defendant's invasion of the property, even where

there is no physical injury suffered. See id. (collecting cases).

165. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate

division of the district court affirmed a Superior Court jury verdict awarding

emotions -distress damages without physical injuries in a negligence case, where

the jury awarded the James's $146,486, consisting of property damage in the

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000

in emotional distress, relying on Restatement §§ 904 and 436A. The court

reasoned:
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"The Restatement considers several hours worrying about securing
shelter to be a potential element of damage recovery.
RESTATEMENT (SECOND) OF TORTS § 905, cmt. e, illus. 8. Antilles'
suggestion that in the absence of physical injury, emotional distress
is only compensable if Antilles' conduct was intentional or
extremely outrageous is rejected. If appellees only recovered
damages for emotional distress, appellants would be correct in
asserting that the award would not be permitted pursuant to the
Restatement. RESTATEMENT (SECOND) OF TORTS § 436A. Since
emotional distress was only a part of the damages awarded, this
section is inapplicable.

Antilles Ins., 30 V.I. at 257.

166. Here, Plaintiffs were covered in industrial waste and suffered from some form of

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs

are also entitled to recover for personal discomfort, annoyance, nervous distress

and mental anguish because: (1) the Refinery acted with reckless disregard for

the health and safety of its neighbors such that the recovery of these types of

damages is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary

losses, including property damage to their homes and the contamination of their

cisterns; (3) the type of torts at issue here are sufficiently like a trespass and the

illustrations to § 905 to warrant these remedies even if Plaintiffs weren't

physically injured; and (4) Plaintiffs are entitled to recover for their "discomfort

and annoyance" under Restatement § 939 because the Defendants' damaged or

ruined their property, regardless of whether the Plaintiffs recover in nuisance,

negligence, trespass, or any other theory of liability.

167. Plaintiffs are also entitled to punitive damages. The Defendants knew that

escaping red mud and bauxite presented health risks to the surrounding
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neighborhoods, but consciously and with reckless indifference took no

reasonable steps to protect the surrounding neighborhoods.

168. There were seven cells of red mud when Hurricane Georges hit; all were above

50 feet; the tallest was about 120 fee